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Ourrent  Topics. 

We  begin  this  volume  of  the  Journal  under  the  most  fa- 
vorable circumstances.  The  combined  support  accorded  us 
by  the  almost  entire  bar  of  the  State,  justifies  us  in  continu- 
ing our  Journal  with  the  hope  of  enlarging  and  extending  it 
throughout  the  entire  West.  We  feel  thankful  to  our  sub- 
scribers and  promise  them  a  fulfillment  of  every  obligation 
such  a  general  support  entails  upon  us.  We  will  continue  to 
publish  aU  the  written  opinions  of  our  Supreme  Court  im- 
mediately after  their  rendition,  and  all  the  unwritten  opin- 
ions will  be  carefully  prepared  and  furnished  in  supplements 
every  two  or  three  weeks.  We  will  thus  increase  our  work 
many  pages  without  additional  cost  to  subscribers. 

Ws  have  a  case  in  hand  (an  unwritten  opinion  of  our  Su- 
preme Court),  touching  the  proper  construction  of  the  sec- 
tions of  the  Code  respecting  fictitious  names  and  designations 
under  which  copartner&(hips  transact  business.  A  construc- 
tion of  this  statute  has  been  long  desired,  and  we  regret  that 
what  we  shall  place  before  our  subscribers  will  be  unsatis- 
factory, because  it  does  not  construe  the  statute  except  in  a 
restricted  and  limited  case.  But  this  much  can  be  claimed 
that  where  the  designation  or  name  of  a  firm  shows  the  sur- 
name of  all  its  members,  though  ^'i&Co."  is  affixed  and  is 
meant  to  represent  no  one,  and  said  firm  assigns  its  claim 
against  a  debtor,  the  assignee  may  maintain  an  action  not- 
withstanding the  firm  filed  no  certificate  as  required  by  the 
statute.  The  statute  has  been  held  unconstitutional  by  two 
of  ojar  District  Judges,  but  this  point  was  not  raised  in  the 
case  alluded  to.    The  case  will  be  published  soon. 
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The  changes  made  in  the  Judicial  Department  of  the  pro- 
posed Constitution  since  our  publication  in  full  of  the  article 
are  material.  In  some  instances  entirely  new  sections  have 
been  added  and  old  ones  stricken  out,  and  certain  sections 
made  applicable  to  other  counties  than  those  previously  men- 
tioned. We  have  therefore  considered  it  best,  inasmuch 
as  the  profession  will  have  to  refer  often  to  the  article,  to 
set  it  out  again  in  full  as  passed  on  the  final  vote.  The  con- 
tributed article  on  the  subject  in  our  issue  of  February  1st., 
showed  forcibly  the  seriously  objectionable  features  of  the 
section  respecting  the  formation  and  workings  of  the  Su- 
preme  Court  under  the  new  system,  and  we  confidently  be- 
lieve that  the  section  would  have  been  eliminated,  had  the 
same  opposition  that  manifested  itself  on  the  final  passage 
of  the  measure  been  waged  at  an  earlier  day.  The  entire 
article,  however,  has  had  the  full  support  of  many  of  the 
most  talented  members  of  the  bar  in  the  Convention  ;  still 
a  question  will  always  remain  as  to  whether  or  not  the  Chief 
Justice,  under  the  new  system,  has  not  been  given  too  much 
arbitrary  power.  We  regret  that  the  Convention  saw  fit  to 
enact  section  twenty-four.  The  remedy  therein  stated  might, 
with  some  little  degree  of  propriety,  be  made  applicable  to 
the  Superior  Courts  from  which  an  appeal  may  be  taken, 
should  the  cause  be  thus  prematurely  decided,  but  as  to  the 
Supreme  Court,  which  is  the  highest  court  under  the  system, 
and  from  which  there  is  no  appeal,  the  section  should  not 
apply.  There  seems  to  be  rejJly  no  virtue  in  the  provision. 
It  is  intended  as  a  spur  to  action,  and  therefore  presupposes 
a  dereliction  of  duty.  If  strictly  enforced,  it  would  compel 
a  too  hasty  dispatch  of  the  business  of  the  court.  As  a 
remedy  for  an  abuse  of  the  privilege  given  the  courts  to  ex- 
ercise their  discretion  as  to  the  amount  of  thought  and  study 
they  should  give  a  case,  it  adds  nothing  to  existing  statutes. 
There  is  nothing  in  the  new  section  to  hinder  the  Supreme 
Court  from  ordering  further  argument,  or  awarding  judgment 
and  immediately  granting  a  rehearing.  The  Superior  Courts 
can  escape  the  spur  of  this  section  by  giving  judgment  and 
granting  a  new  trial.    There  is  no  practical  value  in  this 
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measnre  of  reform.     Other  sections  will  be  noticed  as  time 
and  space  will  permit. 


ABTICLE  VI. 

JUDICIAL  DEPARTMENT. 

Section  1.  The  judicial  power  of  the  State  shall  be  Tested 
in  the  Senate  sitting  as  a  Court  of  Impeachment,  in  a  Su- 
preme Court,  Superior  Courts,  Justices  of  the  Peace,  and 
such  inferior  Courts  as  the  Legislature  may  establish  in  any 
incorporated  city  or  town,  or  city  and  county. 

Sec.  2.  The  Supreme  Court  diall  consist  of  a  Chief  Jus- 
tice and  six  Associate  Justices.  The  court  may  sit  in  depart- 
ments or  in  bank,  and  shall  always  be  open  for  the  transac- 
tion of  business.  There  shall  be  two  departments,  denomi- 
nated, respectively,  Department  One  and  Department  Two. 
The  Chief  Justice  shall  assign  three  of  the  Associate  Justices 
to  each  department,  and  such  assignment  may  be  changed  by 
him  from  time  to  time.  The  Associate  Justices  shall  be 
competent  to  sit  in  either  department,  and  may  interchange 
with  each  other  by  agreement  among  themselves  or  as  ordered 
by  the  Chief  Justice.  Each  of  the  departments  shall  have 
the  power  to  hear  and  determine  causes  and  all  questions 
arising  therein,  subject  to  the  provisions  hereinafter  con- 
tained in  relation  to  the  court  in  bank.  The  presence  of 
three  Justices  shall  be  necessary  to  transact  any  business  in 
either  of  the  departments,  except  such  as  may  be  done  at 
Chambers,  and  the  concurrence  of  three  Justices  shall  be 
necessary  to  pronounce  a  judgment.  The  Chief  Justice  shall 
apportion  the  business  to  the  departments,  and  may,  in  his 
discretion,  order  any  cause  pending  before  the  court  to  be 
heard  and  decided  by  the  court  in  bank.  The  order  may  be 
made  before  or  after  judgment  pronounced  by  a  department; 
but  where  a  cause  has  been  allotted  to  one  of  the  depart- 
ments, and  a  judgment  pronounced  thereon,  the  order  must 
be  made  within  thirty  days  after  such  judgment,  and  con- 
curred in  by  two  Associate  Justices,  and  if  so  made  it  shall 
have  the  effect  to  vacate  and  set  aside  the  judgment.    Any 
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f onr  Justices  maj,  either  before  or  after  judgment  by  a  depart- 
ment, order  a  case  to  be  heard  in  bank.  If  the  order  be  not 
made  within  the  time  above  limited  the  judgment  shall  be 
final.  No  judgment  by  a  de|>artment  shall  become  final  until 
the  expiration  of  the  period  of  thirty  days  aforesaid,  unless 
approved  by  the  Chief  Justice,  in  writing,  with  the  concur- 
rence of  two  Associate  Justices.  The  Chief  Justice  may  con- 
vene the  court  in  bank  at  any  time,  and  shall  be  the  presid- 
ing Justice  of  the  court  when  so  convened.  The  concurrence 
of  four  Justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  bank ;  but  if  four  Justices,  so  pres- 
ent, do  not  concur  in  a  judgment,  then  all  the  Justices  quali- 
fied to  sit  in  the  cause  shall  hear  the  argument ;  but  to  render 
a  judgment  a  concurrence  of  four  Judges  shall  be  necessary. 
In  the  determination  of  causes,  all  decisions  of  the  court  in 
bank  or  in  departments  shall  be  given  in  writing,  and  the 
grounds  of  the  decision  shall  be  stated.  The  Chief  Justice 
may  sit  in  either  department,  and  shall  preside  when  so  sit- 
ting ;  but  the  Justices  assigned  to  each  department  shall  select 
one  of  their  number  as  presiding  Justice.  In  case  of  absence 
of  the  Chief  Justice  from  the  place  at  which  the  court  is  held, 
or  his  inability  to  act,  the  Associate  Justices  shall  select  one 
of  their  own  number  to  perform  the  duties  and  exercise  the 
powers  of  the  Chief  Justice  during  such  absence  or  inability 
to  act. 

Sec.  3.  The  Chief  Justice  and  the  Associate  Justices  shall 
be  elected  by  the  qualified  electors  of  the  State  at  large,  at 
the  general  State  elections  at  the  times  and  places  that  State 
officers  are  elected ;  and  the  term  of  office  shall  be  twelve 
years,  from  and  after  the  first  Monday  of  January  next  suc- 
ceeding their  election ;  provided,  that  the  six  Associate  Jus- 
tices elected  at  the  first  election  shall,  at  their  first  meeting, 
so  classify  themselves,  by  lot,  that  two  of  them  shall  go  out 
of  office  at  the  end  of  four  years,  two  of  them  at  the  end  of 
eight  years,  and  two  of  them  at  the  end  of  twelve  years,  and 
an  entry  of  such  classification  shall  be  made  in  the  minutes 
of  the  court  in  bank,  signed  by  them,  and  a  duplicate  thereof 
shall  be  filed  in  the  office  of  the  Secretary  of  State.    If  a 
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vacancy  occur  in  the  office  of  a  Justice,  the  Governor  shall 
appoint  a  person  to  hold  the  office  until  the  election  and 
qualification  of  a  Justice  to  fill  the  vacancy,  which  election 
shall  take  place  at  the  next  succeeding  general  election,  and 
the  Justice  so  elected  shall  hold  the  office  for  the  remainder 
of  the  unexpired  term.  The  first  election  of  the  Justices  shall 
be  at  the  first  general  election  after  the  adoption  and  ratifi- 
cation of  this  Constitution. 

Seo.  4.  The  Supreme  Court  shall  have  appellate  jurisdic- 
tion in  all  cases  in  equity,  except  such  as  arise  in  Justices' 
Courts ;  also,  in  all  cases  at  law  which  involve  the  title  or 
possession  of  real  estate,  or  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  fine,  and  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  contro- 
versy, amounts  to  three  hundred  dollars;  also  in  cases  of 
forcible  entry  and  detainer,  and  in  proceedings  of  insolvency 
and  actions  to  prevent  or  abate  a  nuisance,  dnd  in  all  such 
probate  matters  as  may  be  provided  by  law ;  also,  in  all  crim- 
inal cases  prosecuted  by  indictment,  or  information  in  a 
court  of  record  on  questions  of.  law  alone.  The  court  shall 
also  have  power  to  issue  writs  of  mandamus,  certiorari,  pro- 
hibition, habeas  corpus ;  and,  also,  all  writs  necessary  or 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 
Each  of  the  Justices  shall  have  power  to  issue  writs  of  habeas 
corpus  to  any  part  of  the  State,  upon  petition  by  or  on  behalf 
of  any  person  held  in  actual  custody,  and  may  make  such 
writs  returnable  before  himself,  or  the  Supreme  Court,  or 
before  any  Superior  Court  in  the  State,  or  before  the  Judge 
thereof. 

Sec.  5.  The  Superior  Court  shall  have  original  jurisdic- 
tion in  all  cases  of  equity,  and  in  all  cases  at  law  which  in- 
volve the  title  or  possession  of  real  property,  or  the  legality 
of  any  tax,  impost,  assessment,  toll,  or  municipal  fine,  and 
in  all  other  cases  in  which  the  demand,  exclusive  of  interest 
or  the  value  of  the  property  in  controversy,  amounts  to  three 
hundred  dollars,  and  in  all  criminal  cases  amounting^  to 
felony,  and  cases  of  misdemeanor  not  otherwise  provided  for; 
also  in  actions  of  forcible  entry  and  detainer,  of  proceedings 
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in  insolvency,  of  actions  to  prevent  or  abate  a  nuisance ; 
also,  of  all  matters  of  probate,  and,  also,  of  divorce  and  for 
annulment  of  marriage,  an4  all  such  special  cases  and  pro- 
ceedings as  are  not  otherwise  provided  for.  And  said  court 
shall  have  the  power  of  naturalization,  and  to  issue  papers 
therefor.  They  shall  have  appellate  jurisdiction  in  such 
cases  arising  in  Justices'  and  other  inferior  courts  in  their 
respective  counties  as  may  be  prescribed  by  law.  Said 
courts  shall  be  always  open  (legal  holidays  and  non-judicial 
days  excepted),  and  their  process  shall  extend  to  all  parts  of 
the  State ;  prornded,  that  all  actions  for  the  recovery  of  the 
possession  of,  quieting  the  title  to,  or  for  the  enforcement  of 
liens,  upon  real  estate,  shall  be  commenced  in  the  county  in 
which  the  real  estate,  or  any  part  thereof  affected  by  such 
action  or  actions,  is  situated.  Said  courts,  and  their  Judges, 
shall  have  power  to  issue  writs  of  mandamus,  certiorari,  pro- 
hibition, quo  warranto  and  habeas  corpus,  on  petition  by  or  on 
behalf  of  any  person  in  actual  custody,  in  their  respective 
counties.  Injunctions  and  writs  of  prohibition  may  be  is- 
sued and  served  on  legal  holidays  and  non-judicial  days. 

Sec.  6.  There  shall  be  in  each  of  the  organized  counties, 
or  cities  and  counties  of  the  State,  a  Superior  Court,  for 
each  of  which  at  least  one  Judge  shall  be  elected  by  the  quali- 
fied electors  of  the  county,  or  city  and  county,  at  the  general 
State  election ;  provided,  that  until  otherwise  ordered  by  the 
Legislature,  only  one  Judge  shall  be  elected  for  the  counties 
of  Tuba  and  Sutter;  and,  provided,  that  in  the  city  and 
county  of  San  Francisco  there  shall  be  elected  twelve  Judges 
of  the  Superior  Court,  any  one  or  more  of  whom  may  hold 
court.  There  may  be  as  many  sessions  of  said  court,  at  the 
same  time,  as  there  are  Judges  thereof.  The  said  Judges 
shall  choose  from  their  own  number  a  presiding  Judge,  who 
may  be  removed  at  their  pleasure.  He  shall  distribute  the 
business  of  the  court  among  the  Judges  thereof,  and  pre- 
scribe the  order  of  business.  The  judgments,  orders,  and 
proceedings  of  any  session  of  the  Superior  Court,  held  by 
any  one  or  more  of  the  Judges  of  said  courts,  respectively, 
shall  be  equally  effectual  as  if  all  the  Judges  of  said  respect- 
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ive  courts  presided  at  such  session.  In  each  of  the  counties 
of  Sacramento,  San  Joaquin,  Los  Angeles,  Sonoma,  Santa 
Clara,  and  Alameda,  there  shall  be  elected  two  such  Judges. 
The  term  of  office  of  Judges  of  the  Superior  Courts  shall  be 
six  years,  from  and  £^ter  the  first  Monday  of  January  next 
succeeding  their  election ;  provided,  that  the  twelve  Judges  of 
the  Superior  Court,  elected  in  the  city  and  county  of  San 
Francisco  at  the  first  election  held  under  this  Constitution, 
shall,  at  their  first  meeting,  so  qualify  themselves,  by  lot,  that 
four  of  them  shall  go  out  of  office  at  the  end  of  two  years, 
and  four  of  them  shall  go  out  of  office  at  the  end  of  four 
years,  and  four  of  them  shall  go  out  of  office  at  the  end  of  six 
years ;  and  an  entry  of  such  classification  shall  be  made  in 
the  minutes  of  the  court,  signed  by  them,  and  a  duplicate 
thereof  filed  in  the  office  of  the  Secretary  of  State,  The  first 
election  of  Judges  of  the  Superior  Courts  shall  take  place  at 
the  first  general  election  held  after  the  adoption  and  ratifi- 
cation of  this  Constitution.  If  a  vacancy  occur  in  the  office 
of  Judge  of  the  Superior  Court,  the  Governor  shall  appoint  a 
person  to  hold  the  office  until  the  election  and  qualification 
of  a  Judge  to  fill  the  vacancy,  which  election  shall  take  place 
at  the  next  succeeding  general  election,  and  the  Judge  so 
elected  shall  hold  office  for  the  remainder  of  the  unexpired 
term. 

Sec.  7.  In  any  county,  or  city  and  county,  other  than  the 
city  and  county  of  San  Francisco,  in  which  there  shall  be 
more  than  one  Judge  of  the  Superior  Court,  the  Judges  of 
such  court  may  hold  as  many  sessions  of  said  court  at  the 
same  time  as  there  are  Judges  thereof,  and  shall  apportion 
the  business  among  themselves  as  equally  as  may  be. 

Sec.  8.  A  Judge  of  any  Superior  Court  may  hold  a  Supe- 
ior  Court  in  any  county,  at  the  request  of  any  Judge  of  the 
Superior  Court  thereof,  and  upon  the  request  of  the  Gov- 
ernor it  shall  be  his  duty  so  to  do.  But  a  cause  in  a  Supe- 
rior Court  may  be  tried  by  a  Judge  pro  tempore,  who  must 
be  a  member  of  the  bar,  agreed  upon  in  writing  by  the  par- 
ties  litigant  or  their  attorneys  of  record,  approved  by  the 
court,  and  sworn  to  try  the  cause. 
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Seo.  9.  Members  of  the  Legislature  shall  have  no  power  to 
grant  leave  of  absence  to  any  jndioial  officer ;  anj  such  officer 
who  shall  absent  himself  from  the  State  for  more  than  sixty 
oonsecntive  days  shall  be  deemed  to  have  forfeited  his  office. 
The  Legislature  of  the  State  may  at  any  time,  two-thirds  of  the 
Senate  and  two-thirds  of  the  members  of  the  Assembly  vot- 
ing therefor,  increase  or  diminish  the  nnmber  of  Judges  of 
the  Superior  Court  in  any  county,  or  city  and  county,  in  the 
State ;  provided,  that  no  such  reduction  shall  affect  any  Judge 
who  has  been  elected. 

Sec.  10.  Justices  of  the  Supreme  Court,  and  Judges  of 
the  Superior  Courts,  may  be  removed  by  concurrent  resolu- 
tion of  both  Houses  of  the  Legislatare,  adopted  by  a  two- 
thirds  vote  of  each  House.  All  other  judicial  officers,  ex- 
cept Justices  of  the  Peace,  may  be  removed  by  the  Senate 
on  the  recommendation  of  the  Gk>vemor,  but  no  removal  shall 
be  made  by  virtue  of  this  section,  unless  the  cause  thereof 
be  entered  on  the  journal,  or  unless  the  party  complained  of 
has  been  served  with  a  copy  of  the  complaint  against  him, 
and  shall  have  an  opportunity  of  being  heard  in  his  defense. 
On  the  question  of  removal,  the  ayes  and  noes  shall  be  en- 
tered on  the  journal. 

Sec.  11.  The  Legislature  shall  determine  the  number  of 
Justices  of  the  Peace  to  be  elected  in  townships,  incorpo- 
rated cities  and  towns,  or  cities  and  counties,  and  shall  fix  by 
law  the  powers,  duties,  and  responsibilities  of  Justices  of  the 
Peace ;  provided,  such  powers  shall  not  in  any  case  trench 
upon  the  jurisdiction  of  the  several  courts  of  record,  except 
that  said  Justices  shall  have  concurrent  jurisdiction  with  the 
Superior  Courts  in  cases  of  forcible  entry  and  detainer,  where 
the  rental  value  does  not  exceed  twenty-five  dollars  per 
month,  and  where  the  whole  amount  of  damages  claimed 
does  not  exceed  two  hundred  dollars,  and  in  cases  to  enforce 
and  foreclose  liens  on  personal  property  when  neither  the 
amount  of  liens  nor  the  value  of  the  property  amounts  to 
three  hundred  dollars. 

Seo.  12.  The  Supreme  Court,  the  Superior  Courts,  and 
such  other  courts  as  the  Legislature  shall  prescribe,  shall  be 
courts  of  record. 
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Sec.  13.  The  Legislature  shall  fix  by  law  the  jurisdiction 
of  any  inferior  courts  which  may  be  established  in  pursuance 
of  Section  1  of  this  article,  and  shall  fix  by  law  the  powers, 
duties,  and  responsibilities  of  .the  Judges  Ihereof. 

Seo.  .14.  The  Legislature  shall  provide  for  the  election  of 
a  Clerk  of  the  Supreme  Court,  County  Clerks,  District  At- 
torneys, Sheriffs,  and  other  necessary  o£Blcers,  and  shall  fix 
by  law  their  duties  and  compensation,  which  compensation 
shall  not  be  increased  nor  diminished  during  the  term  for 
which  they  shall  have  been  elected.  County  Clerks  shall  be 
ex  officio  Clerks  of  the  courts  of  record  in  and  for  their  re- 
spective counties,  or  cities  and  counties.  The  Legislature  may 
also  provide  for  the  appointment,  by  the  several  Superior 
Courts,  of  one  or  more  Commissioners  in  their  respective 
counties,  or  cities  and  counties,  with  authority  to  perform 
Chamber  business  of  the  Judges  of  the  Superior  Courts,  to 
take  depositions,  and  perform  such  other  business  connected 
with  the  administration  of  justice  as  may  be  prescribed  by 
law. 

Seo.  15.  No  judicial  officer,  except  Justices  of  the  Peace 
and  Court  Commissioners,  shall  receive  to  his  own  use  any 
fees  or  perquisites  of  office. 

Sec.  16.  The  Legislature  shall  provide  for  the  speedy  pub- 
lication of  such  opinions  of  the  Supreme  Court  as  it  may 
deem  expedient,  and  all  opinions  shall  be  free  for  publication 
by  any  person. 

Seo.  17.  The  Justices  of  the  Supreme  Court  and  Judges 
of  the  Superior  Court  shall  severally,  at  stated  times  during 
their  continuance  in  office,  receive  for  their  services  a  com- 
pensation, which  shall  not  be  increased  or  diminished  after 
their  election,  nor  during  the  term  for  which  they  shall  have 
been  elected.  The  salaries  of  the  Justices  of  the  Supreme 
Court  shall  be  paid  by  the  State.  One-half  of  the  salary  of 
each  Superior  Court  Judge  shall  be  paid  by  the  State ;  the 
other  half  thereof  shall  be  paid  by  the  county  for  which  he 
is  elected.  During  the  term  of  the  first  Judges  elected  un- 
der this  Constitution,  the  annual  salaries  of  the  Justices  of 
the  Supreme  Court  shall  be  six  thousand  dollars  each.    Until 
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otherwise  changed  by  the  Legislature,  the  Superior  Court 
Judges  shall  receive  an  annual  salary  of  three  thousand  dol- 
lars each,  payable  monthly,  except  the  Judges  of  the  citj'  and 
county  of  San  Francisco,  and  the  counties  of  Alameda,  San 
Joaquin,  Los  Angeles,  Santa  Clara,  Sacramento,  Yuba,  and 
Sutter,  Nevada,  Butte,  and  Sonoma,  which  shall  receive  four 
thousand  dollars  each. ' 

Sec.  18.  The  Justices  of  the  Supreme  Court  and  Judges 
of  the  Superior  Courts  shall  be  ineligible  to  any  other  office 
or  public  employment  than  a  judicial  office  or-employment 
during  the  term  for  which  they  shall  have  been  elected. 

Sec.  19.  Judges  shall  not  charge  juries  with  respect  to 
matters  of  fact,  but  may  state  the  testimony  and  declare  the 
law. 

Sec.  20.  The  style  of  all  process  shall  be,  "The  People  of 
the  State  of  California,"  and  all  prosecutions  shall  be  con- 
ducted in  their  name  and  by  their  authority. 

Sec.  21.  The  Justices  shall  appoint  a  Reporter  of  the  de- 
cisions of  the  Supreme  Court,  who  shall  hold  his  office  and 
be  removable  at  their  pleasure.  He  shall  receive  an  annual 
salary  not  to  exceed  twenty-five  hundred  dollars,  payable 
monthly. 

Sec.  22.  No  Judge  of  a  court  of  record  shall  practice  law 
in  any  court  of  this  State  during  his  continuance  in  office. 

Sec.  23.  No  one  shall  be  eligible  to  the  office  of  Justice  of 
the  Supreme  Court,  or  to  the  office  of  Justice  of  a  Superior 
Court,  unless  he  shall  have  been  admitted  to  practice  before 
the  Supreme  Court  of  the  State. 

Sec.  24.  No  Judge  of  a  Superior  Court  nor  of  the  Supreme 
Court  shall,  after  the  first  day  of  July,  one  thousand  eight 
hundred  and  eighty,  be  allowed  to  draw  or  receive  any 
monthly  salary  unless  they  shall  severally  take  and  subscribe 
an  affidavit  before  an  officer  entitled  to  administer  oaths,  that 
no  cause  in  his  court  remains  undecided  that  has  been  sub- 
mitted for  decision  for  the  period  of  ninety  days. 
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Supreme  Court  of  California. 

January  Term. 


[No.  5,834.] 

[Filed  February  2^  1879.] 

JTJDSON  ET  AL.,  Eespondents, 

vs. 
PORTER  ET  AL.,  Appellants. 

An  action  to  correct  a  defectire  certificate  of  a  Notary  Public  of  the  acknowledgment 
bj  a  married  woman  of  her  execution  of  an  instrument  purporting  to  be  a  con- 
veyance of  her  separate  real  property,  can  not  be  maintained  under  Sections 
1202  and  1208  of  the  Civil  Code,  when  the  defective  certificate  was  made  prior 
to  the  enactment  of  that  Code. 

Appeal  from  the  Nineteenth  District  Court,  city  and  county 
of  San  Francisco. 

The  action  was  brought  to  reform  a  Notary  Public's  cer- 
tificate of  acknowledgment  by  a  married  woman,  annexed  to 
the  deed,  through  which  the  plaintiffs  claimed,  dated  June  27, 
1853,  and  to  enjoin  the  prosecution  of  other  suits  brought 
by  defendants  involving  the  title  to  the  same  property,  pend- 
ing .this  suit.  The  complaint  alleges  that  Mrs.  Foley  sold 
the  property,  received  the  consideration,  signed  the  deed, 
and  was  examined  and  made  the  acknowledgment  in  the  form 
required  by  law  to  pass  the  estate  of  a  married  woman,  but 
that  the  Notary  Public  neglected  to  set  forth  these  facts  in 
his  certificate.  The  answer  denied  all  the  material  allega- 
tions of  the  complaint,  and  set  up  also  the  Statute  of  Limita- 
tions. The  court  below  found  the  facts  from  the  testimony 
of  the  Notary,  he  being  the  only  witness,  substantially  as  al^ 
leged  in  the  complaint,  and  gave  judgment  for  the  plaintiff, 
allowing  the  certificate  to  be  corrected  and  amended  in  con- 
formity to  the  facts  as  found.     Defendants'  appealed. 

B.  8.  Brooks,  for  appellants.       ' 

The  court  has  no  jurisdiction.  After  taking  the  acknowl- 
edgment and  making  and  delivering  his  return,  the  Notary's 
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functions  cease,  and  he  can  not  alter  or  amend  his  certificate. 
(11  Gal.  281 ;  1  Peters,  341.)  Nor  can  the  coart  authorize  the 
officer  to  amend  his  certificate.  (1  Peters,  328.) 

The  only  evidence  there  can  be  of  a  married  woman's  con- 
sent to  a  deed  is  the  certificate.  The  defect  can  not  be 
helped  by  parol.  (13  Barb.  65 ;  37  Conn.  527  ;  3  Conn.  406  ; 
11  Conn.  129  ;  1  Binn.  470;  4  S.  &  E.  271 ;  6  S.  &  E.  48  ;  9 
S.  it  E.  270  ;  3  Or.  353  ;  17  Ohio  St.  39.)  It  cannot  be  fal- 
sified by  the  officer.  (35  Miss.  83 ;  11  Ind.  398.) 

A  court  of  chancery  can  not  compel  her  to  correct  an  in- 
sufficient acknowledgment.  (9  Cal.  13  ;  7  Cal.  266  ;  12  Allen, 
476.)  Chancery  has  no  power  to  correct  the  certificate.  (39 
Vt.  544  ;  18  Md.  305  ;  4  Iowa,  381.) 

The  judgment  rendered  is  of  no  arail.  The  law  as  it  stood 
when  this  deed  was  executed,  required  a  certificaU  to  pass 
title.  The  court  could  grant  no  relief.  The  deed  itself  is 
inoperative.  There  is  no  deed  unless  it  is  certified.  (32  Cal. 
266 ;  40  Cal.  547.) 

The  Code  does  not  confer  authority  upon  District  Courts 
to  amend  such  acknowledgments.  The  sta'tute  has  no  retro- 
active effect.  (C.  C.  P.  Sec.  3 ;  Sedg.  on  Cons,  and  Stat. 
Con.  194 ;  7  John.  477.) 

W.  H.  PaUeraon  and  Winans  <k  Belknap,  for  defendant^. 

The  acknowledgment  was  a  question  of  fact  about  which 
there  was  no  conflict  of  testimony.  The  Notary  Public  who 
took  the  acknowledgment,  .being  the  only  witness,  the  court 
will  not  disturb  the  finding  or  judgment.  (29  Cal.  494-5.) 
The  legislation  (C.  C.  1,202,  1,204)  permitting  a  certificate 
of  acknowledgment  to  be  attached  and  recorded  is  valid. 
(30  Cal.  138;  33  Cal.  45,  etc.) 

McEiNSTBY,  J.,  delivered  the  opinion  of  the  court. 

Sections  1202  and  1203  of  the  Civil  Code  are  as  follows : 
**1202.  When  the  acknowledgment  or  proof  of  the  execu- 
tion of  an  instrument  is  properly  made,  but  defectively  cer- 
tified, any  party  interested  may  have  an  action  in  the  District 
Court  to  obtain  a  judgment  correcting  the  certificate.'*  '^  1203. 
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Any  person  interested  nnder  an  instrument  entitled  to 
be  proved  for  record  may  institute  an  action  in  the  District 
Cotu*t  against  the  proper  parties  to  obtain  a  judgment  prov- 
ing such  instmment." 

The  question  here  presented  is  whether,  nnder  these  sec- 
tions, an  action  can  be  maintained  to  coitect  the  notarial 
certificate  of  the  acknowledgment  by  a  married  woman,  of 
the  execution  of  an  instrument  purporting  to  convey  her 
separate  real  property — made  prior  to  the  adoption  of  the 
Civil  Code. 

At  the  date  the  defective  certificate  was  made,  Section  19 
of  the  Act  of  April  16,  1850,  *^  Concerning  Conveyances,' 
declared  the  law  :  ' '  A  married  woman  may  convey  any  of  her 
real  estate  by  any  conveyance  thereof,  executed  and  acknowl- 
edged by  herself  and  her  husband,  and  certified  in  the  man- 
ner hereinafter  provided,  by  the  proper  officer  taking  the  ac- 
kndwledgment. " 

It  was  always  held  here  that  statutes  like  this  were  to  be 
considered  as  relaxing  the  rule  in  respect  to  the  incapacity 
of  married  women,  and  that  the  wife,  therefore,  could  dis- 
pose of  or  incumber  her  real  estate  only  to  the  extent  and  in 
the  mode  authorised  by  such  statutes. 

By  the  language  of  the  19th  section  above  cited,  she  could 
convey  only  by  means  of  the  signature,  acknowledgment,  and 
certificate.  Neither  the  writing,  nor  the  acknowledgment,  nor 
both  passed  the  title.  The  deed  was  not  fully  executed  until 
the  proper  certificate  was  attached. 

Section  1205  of  the  Civil  -Code  (which  is  found  in  the 
same  chapter  with  1202  and  1208,)  provides:  ''The  le- 
gality of  the  execution,  acknowledgment,  proof,  form,  or 
record  of  any  conveyance  or  other  instrument  made  before 
this  Code  goes  into  effect,  executed,  acknowledged,  proved, 
or  recorded,  is  not  affected  by  anything  contained  in  this 
chapter,  but  depends  for  its  validity  and  legality  upon  the 
laws  in  force  when  the  act  was  performed." 

By  its  terms  this  section  provides  that  the  legality  of  the 
execution  of  an  instrument  made  before  the  Code  shall  not  be 
affected  by  anything  contained  iu  Sections  1202  and  1203,  but 
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must  depend  upon  the  laws  in  force  when  the  act  was  per-- 
formed.  It  is  impossible  to  construe  this  section  but  as  de- 
claring that  no  part  of  the  chapter  should  be  held  propria 
vigore  to  validate  an  execution  invalid  when  it  was  attempted  ; 
and  Section  1205  (which  refers  to  the  whole  chapter)  can 
have  no  application  to  Sections  1202  and  1203,.  unless  its  effect 
is  to  prohibit  any  proceeding  under  those  sections  to  make 
good  a  defective  execution  of  an  instrument,  attempted  prior 
to  the  Code.  The  expressions,  '^  The  legality  is  not  affected'' 
and  ''The  legality  depends  upon  the  laws  then  in  force,"  are 
very  broad  when  applied  to  the  execution  of  an  instrument. 
It  could  hardly  be  said  that  nothing  in  the  chapter  affected 
the  execution  of  an  instrument,  if  by  virtue  of  the  provisions 
contained  in  the  chapter,  a  proceeding  could  be  taken  to  ren- 
der perfect  an  execution  previously  defective  and  therefore 
of  none  effect.  In  such  case  the  legality  of  the  execution 
woxdd  be  affected  by  something  in  the  chapter  the  momfent 
proceedings  to  affect  its  validity  were  commenced  undr  sec- 
tions of  the  chapter. 

The  conclusion  is  that  an  action  to  correct  a  defective  cer- 
tificate of  a  Notary  Public  of  the  acknowledgment  by  a  mar- 
ried woman  of  her  execution  of  an  instrument  purporting  to 
be  a  conveyance  of  her  separate  real  property,  can  not  be 
maintained  under  Sections  1202  and  1208  of  the  Civil  Code, 
when  the  defective  certificate^  was  made  prior  to  the  enact- 
ment of  that  Code. 

Judgment  and  .order  reversed. 

We  concur : 

Crockett,  J. 

NiLES,  J. 

Bhodes,  J. 
(Wallace,  C.  J.,  being  disqualified,  did  not  sit  in  this 
cause.) 
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Unwritten  Opinions. 

No.  6,086 — Hardy  vs.  McPherson — January  Term,  1879. — 
Action  for  restitution  of  premises  and  damages.  J  udgment 
for  plaintifl'.  Affirmed  for  want  of  appearance  on  part  of 
appellant. 


No.  6,310 — People  vs.  Chase  etal. — January  Term,  1879w — 
This  is  an  action  brought  to  foreclose  the  interest  the  de- 
fendant has  in  a  certain  certificate  of  purchase  of  State 
lands  for  delinquencies,  under  the  provisions  of  Title  8, 
Chap.  1,  Art.  6,  Political  Code. 

Upon  default  of  defendant  Chase,  the  court  below  entered 
a  decree  that  all  the  interest  of  the  defendant  in  said  cer- 
tificate, and  all  right,  title,  and  interest  in  the  lands  there- 
in described,  be  foreclosed  and  canceled.  Defendant  Chase 
had  assigned  all  his  interest  in  said  lands  to  defendant 
Clark,  who  appeals. 

S.  W.  Qeis  and  Terry  &  McKinne,  for  appellant. 

The  complaint  is  defective,  and  will  not  support  the  de- 
cree. The  complaint  must  allege  a  performance  of  all  pre- 
liminary matters.     (86  Cal.  639.) 

Everything  essential  to  a  right  of  action  must  be  pleaded, 
or  the  complaint  is  insufficient,  and  will  not  sustain  a  judg- 
ment. (6  Cal.  46;  10  Cal.  558;  14  Cal.  211;  14  Cal.  457; 
15  Cal.  410;  28  Cal.  647;  48  Cal.  521.) 

The  complaint  shows  that  the  publication  of  the  list,  and 
notice  prescribed  by  Political  Code,  Sec.  3747,  was  not  made 
for  four  weeks. 

The  action  should  be  to  foreclose  the  interest  of  the  pur- 
chaser in  the  land.  This  action  is  brought  to  foreclose  the 
interest  in  the  certificate  of  purchase.  (P.  C.  8647.)  The 
certificate  of  purchase  had  been  assigned  to  Clark.  (P.  0. 
8515.) 

The  summons  ^must  state  the  cause  and  general  nature  of 
the  action.  (C.  C.  P.  407.)  If  not,  it  is  defective,  and  will 
not  sustain  judgment  by  de&ult.  (8  Cal.  626;  44  Cal.  633; 
People  vs.  Green.) 
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The  decree  granted  further  relief  than  demanded.  The 
complaint  asked  for  foreclosure  of  interest  in  certificate  of 
purchase,  and  the  decree  foreclosed  all  interest  in  the  lands. 
(C.  C.  P.  680 ;  11  Cal.  19 ;  20  Cal.  91 ;  27  CaL  102 ;  29  Cal. 
165 ;  84  Cal.  79 ;  28  Cal.  289.) 

If  judgment  is  void  on  its  face,  the  remedy  is  by  motion 
in  the  court  rendering  the  judgment.  (87  Cal.  528 ;  14  Cal. 
157 ;  16  Cal.  200.)  And  may  be  after  adjournment  of  tei*m. 
{Biburd  vs.  Krouis,  —  Cal.  110 ;  5  Cal.  297 ;  8  Cal.  187.) 
Not  too  late.  (46  Cal.  841.)  As  to  the  remedy  by  motion. 
(8  Cal.  180;  87  Cal.  828;  16  Cal.  560;  21  Cal.  88;  48  CaL 
841.) 

P.  B.  King  and  B.  Solon  Hall,  for  respondent. 

Clark,  the  appellant,  has  no  interest  in  the  subject-matter 
of  the  appeal.  Chase  assigned  the  certificates  to  Paige,  and 
Paige  sold  all  right,  title,  and  interest  in  the  land  to  Clark. 
This  conveyed  no  right  that  Paige  might  afterward  acquire 
by  a  patent.     (18  Cal.  465;  80  Cal.  844;  88  Cal.  288.) 

The  decree  was  entered  December  80,  1876,  and  the 
motion  to  set  aside  was  made  March  19,  1878.  It  was  too 
late.    (C.  C.  P.  478;  19  Cal.  706 ;  25  CaL  51 ;  28  Cal.  886.) 

Order  affirmed. 


No.  6,278 — George  Uhljappellantj  vs. RachelUhU  respondent 
— November  Term. — The  action  was  brought  for  a  dissolu- 
tion of  marriage,  on  the  grounds  of  desertion  by  wife  (re- 
spondent); that  the  community  property  be  equally  divided, 
and  that  the  homestead  property  be  assigned  to  husband 
(appellant)  for  such  period,  etc. 

The  findings  showed  that  the  parties  were  married  in 
1860,  and  lived  together  until  1874— no  children;  that  there 
is  community  property;  that  during  cohabitation,  parties 
acquired  considerable  real  and  personal  property,  all  of 
which  is  in  possession  of  defendant,  and  her  separate  prop- 
erty; that  defendant  is  owner  of  a  lot,  and  in  May,  1870, 
she  filed  a  declaration  of  homestead  to  it,  in  the  name  of 
Kachel  Uhl ;  that  on  February  5, 1874,  defendant  deserted 
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plaintiff;  that  defendant  was  married  to  Joseph  Mazeaux 
in  1848,  in  ,due  form,  and  not  dissolved  until  August  5, 
1867,  wheu  decree  was  entered  in  the  District  Court,  Placer 
County;  that  after  entry  of  decree,  plaintiff  and  defendant 
continued  to  cohabit;  that  on  December  15,  1860,  and  for 
two  years  previous,  defendant  believed  Mazeaux  was  dead. 

Judgment  in  favor  of  defendant;  that  the  marriage  be- 
tween plaintiff  and  defendant  on  December  16, 1860,  was 
and  is  null  in  law,  and  is  hereby  declared  null  and  void. 

Plaintiff  appeals  principally  on  the  ground  tkat,  after  the 
divorce  from  Mazeaux,  he  and  defendant  agreed  to  and  did 
live  together  openly  as  man  and  wife  (corroborated  by  evi- 
dence), and  this  constituted  a  valid  marriage,  especially  as 
it  was  followed  by  their  cohabitation  as  such,  and  was  kept 
up  and  continued  for  eight  or  nine  yeare. 

John  Heard,  attorney  for  appellant. 

Armstrong  &  Carey,  of  counsel,  cited  Greenleaf's  Ev., 
Sec.  27;  1  Penn.  L.  J.  Rep.  479;  17  Cal.  598. 

L.  S.  Taylor  and  Curtis  &  Ciuuie,  attorneys  for  respond- 
ent. 

Cohabitation  does  not  ripen  into  marriage.  (10  Cal.  583; 
26  Cal.  129.) 


United  States  Land  Department. 


METTE  vs.  STATE  OF  CALIFORNIA. 

The  conRtrnction  gtren  Sections  6  and  7,  Act  of  March  3, 1863,  by  the  United  States 
Supreme  Conrt,  is  that  ^ere  settlement  and  improTement  are  found  to  exist  on 
a  school  section  at  the  tine  of  survey,  and  properly  proven,  the  right  of  the 
State  to  the  land  is  gone,  and  she  is  entitled  to  select  other  land  in  lieu  thereof, 
but  where  the  settler,  being  under  no  obligation  to  assert  his  elaim,  abandons 
it,  the  title  of  the  State  at  once  becomes  absolute,  at  of  the  date  of  the  survey, 
and  the  land  is  not  left  to  be  operated  upon  by  other  Acts  of  Congress. 

By  the  abandonment  referred  to  is  meant  the  settler's  failure  to  assert  his  claim  within 
the  legal  period,  by  filing  the  usual  notice  thereof,  or  by  failure  to  make  proof 
and  payment  thereafter  within  the  time  prescribed  by  the  statute. 

All  such  claims  must  be  asserted  under  the  pre>emption  law,  and  not  under  the  home- 
stead law. 
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Department  of  the  Interior, 
General  Land  Office. 
Washington,  D.  C,  October  18, 1878. 
Register  and  Receiver-— 

Sacramento,  CaL: 

Gentlemen:  I  have  considered  the  application  of  Henry 
Mette,  to  enter,  under  the  provisions  of  the  homestead  laws, 
the  S.  W.  J  of  8.  W.  i  of  Sec.  16,  Tp.  10  K,  R.  8  E.,  M. 
D.  M.,  transmitted  with  your  letter  of  the  18th  of  June  last, 
on  appeal  from  your  decision  refusing  to  receive  the  same 
for  the  reason  that  the  tract  applied  for  is  part  of  a  school 
section,  granted  to  the  State  as  such,  and  also  because  you 
have  reason  to  believe  that  the  State  has  sold  the  land  to 
other  parties  as  school  land. 

Mr.  Mette's  application  bears  date  January  2,  1878,  but 
his  affidavit  shows  that  he  had  settled  upon  the  land  over 
twenty-one  years  prior  to  such  date ;  that  in  May,  1856,  he 
purchased  the  right  of  possession  of  the  premises  in  ques- 
tion, with  the  improvements  thereon,  consisting  of  a  dwell- 
ing house  and  out-houses ;  that  he  resided  in  the  dwelling 
house  until  the  sumrner  of  1876,  continuously,  when  he 
erected  and  moved  into  a  new  dwelling  house  on  land  ad- 
joining, where  he  still  resides ;  that  his  improvements  on 
the  land  in  question  consist  of  a  stone  wine  cellar,  a  barn, 
out-house,  a  vineyard  covering  about  eight  acres,  about  the 
same  number  of  acres  in  wheat,  and  a  still-house,  altogether 
of  the  value  of  about  fifteen  hundred  dollars ;  that  the  land 
in  question  has  been  continuously  resided  upon,  and  in  part 
cultivated  since  1856,  by  diflferent  parties,  and  was  so  re- 
sided upon  and  cultivated  at  the  date  of  the  official  survey 
hereafter  named. 

The  survey  made  by  the  United  States,  and  above  re- 
ferred to,  was  approved  in  1866,  and  as  the  affidavit  states, 
a  certified  copy  of  the  same  was  at  the  time  filed  in  the  of- 
fice of  the  Surveyor-General  of  the  State  of  California, 
which  showed,  as  it  is  elsewhere  alleged,  by  proper  and  suf- 
ficient marks,  that  the  land  in  question  was  settled  upon  at 
said  date. 
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Both  parties  claim  under  the  Act  of  Congress  approved 
March  3, 1852  (10  Stat.,  246). 

The  particular  sections  of  this  Act  which  the  parties  re- 
spectively construe  for  themselves,  as  entitling  them  to 
patents,  are  those  numbered  six  and  seven. 

Section  6  provides,  "  That  all  the  public  lands  in  Cali- 
fornia except  sections  sixteen  and  thirty-six  *  *  *  shall 
be  subject  to  the  pre-emption  laws  *  *  *  Provided^ 
That  where  unsurveyed  lands  are  claimed  by  pre-emption, 
the  usual  notice  of  such  claim  shall  be  filed  within  three 
months  after  the  return  of  the  plats  of  surveys  to  the  land 
offices,  and  proof  and  payment  shall  be  made  prior  to  the 
day  appointed  by  the  President's  proclamation  for  the  com- 
mencement of  the  sale  including  such  lands.'*     *    *    *    * 

Section  7  provides,  *'  That  where  any  settlement  by  the 
erection  of  a  dwelling  house  or  the  cultivation  of  any  por- 
tion of  the  land  shall  be  made  upon  the  sixteenth  and  thirty- 
sixth  sections  before  the  same  shall  be  surveyed,  *  *  * 
other  lands  shall  be  selected  by  the  proper  authorities  of 
the  State  in  lieu  thereof.    *    *    *  " 

The  proper  construction  of  these  two  sections  having 
been  before  the  Supreme  Court  of  the  United  States,  it  is 
decided  that  where  settlement  and  improvement  are  found 
to  exist  on  a  school  section  at  the  time  of  the  survey,  upon 
these  facts  being  shown  in  the  proper  mode  to  the  officer  of 
the  United  States,  the  right  of  the  State  to  the  land  is  gone, 
and  in  lieu  of  it  she  has  acquired  the  right  to  select  other 
land.     {Sherman  vs.  Buick^  93  U.  S.  R,  209.) 

In  a  later  case  it  is  decided  that  where  the  settler,  being 
under  no  obligation  to  assert  his  claim,  abandons  it,  the 
title  of  the  State  at  once  becomes  absolute,  as  of  the  date  of 
the  survey,  and  that  the  land  is  not  left  to  be  operated  upon 
by  other  Acts  of  Congress.  (Water  and  Mining  Co.  vs.  Bug* 
bey  96  U.  S.  K,  166.) 

The  question  then  recurs,  what  constitutes  an  abandon- 
ment of  a  settler's  claim  under  the  Act  of  1853  7  It  seems 
to  us  that  there  is  an  abandonment  where  there  is  a  failure, 
to  make  up  payment  as  provided  in  said  Section  6,  as  one 
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of  the  provisions  or  conditions  upon  which  the  right  of  pre- 
emption is  granted.  It  is  our  opinion  that  the  pre-emptive 
right  and  protection  to  the  settler,  is  by  the  act  made  to 
depend  upon  his  giving  such  notice,  and  making  payment 
within  the  time  limited  by  the  statute. 

The  settler  though  in  possession  is  not  obliged  to  assert 
any  claim,  and  until  notice  is  given,  there  is  no  way  of 
knowing  that  he  intends  to  assert  it,  nor  how  extensive  his 
claim  may  be.  A  reasonable  time  is  allowed  him  after  sur- 
vey to  give  notice,  make  proof  of  his  right,  and  pay  for  the 
land. 

He  is  not  at  liberty  to  continue  in  possession  an  indefinite 
number  of  years  without  notice,  proof,  or  payment,  and 
thus  leave  it  for  years  uncertain  whether  the  school  section 
is  to  vest  in  the  State,  and  what  portion  of  it  is  to  go  to  a 
settler. 

In  this  case,  some  ten  years  or  more  elapsed  without  any 
claim  being  asserted  or  notice  thereof  given,  and  no  land  in 
lieu  thereof  has  been  claimed  by  the  State.  If  ten  years  be 
allowable,  or  any  period  beyond  that  given  by  statute, 
there  is  no  limitation  whatever.  Such  is  neither  the  letter 
nor  the  meaning  of  the  provisions  of  the  statute. 

Upon  the  feilure  to  give  notice,  make  proof  and  pay  for 
the  land  occupied  by  Mette  within  the  period  allowed  by 
law,  tbe  land  at  once  vested  in  the  State  of  California  as  of 
the  date  of  the  approval  of  the  survey. 

This,  in  our  opinion,  settles  the  question  of  right,  and  we 
need  only  refer  to  the  fact  that  by  former  decisions  of  this 
oflS.ce,  even  if  the  right  of  claim  exists,  it  can  only  be  as- 
serted  under  the  pre-emption  laws,  and  not  under  the  pro- 
visions of  the  homestead  law. 

Your  decision  refusing  to  receive  said  application  is 
therefore  affirmed. 

You  will  advise  the  parties  in  interest  of  this  decision, 
and  that  sixty  days  will  be  allowed  within  which  an  appeal 
may  be  taken  to  the  appellate  authority  ;  at  the  expiration 
of  which  time  you  will  report  promptly  what  action,  if  any, 
has  been  taken.  J.  A.  Williamson,  Commissioner. 


utTxt  &u$t  ^m  Mmxut 
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Current  Topics. 

Is  27.  /9.  vs.  ITiompson  et  <d.y  ibe  Sapteme  Gawet  of  the 
United  States  have  very  recently  held  that  the  Statutes  of 
limitations  of  a  State  do  not  apply  to  the  United  States ; 
nor  is  it  within  the  eonstitntional  power  of  a  State  to  make 
snch  a  statnte  applicable  to  the  United  States. 

Judge  Mobbison,  of  the  Fourth  District  Court,  has  granted 
a  peremptory  writ  of  mandate  compelling  the  trustees  of  the 
Hastings  Law  School  to  admit  Mrs.  Clara  S.  Foltz,  who  had 
been  previously  refused  admission.  We  ore  informed  that  an 
appeal  has  been  taken  from  said  order.  We  know  nothing 
concerning  the  legal  merits  of  the  ckdm  of  said  trustees  to  a 
right  to  exclude  women  from  the  college  ^  but  admitting  the 
absolute  right  we  fail  to  see  the  just  propriety  or  a  laudable 
object  in  thus  denying  a  privilege  so  eagerly  and  earnestly 
sought  af ter,  and  one  which  is  of  no  more  value  to  the  owner 
by  being  withheld. 

Ih  27.  8.  vs.  Clqfflin  ei  al.,  decided  by  the  Supreme  Court 
of  the  United  States  at  the  October  Term,  1878,  it  was  held : 

(1.)  A  recital  in  a  statute  that  a  former  statute  had  been 
repealed  or  superseded  by  subsequent  acts,  is  not  conclusive 
that  such  a  repeal  or  supersedure  had  been  made.  Whether 
a  statute  was  repealed  by  a  later  one  is  a  judicial  not  a  legis^ 
lative  question. 

(2.)  When  a  new  statute  covers  the  whole  subject-matter 
of  an  old  one,  adds  offenses,  varying  the  procedure,  the  latter  ^' 

operates  by  way  of  substitution,  and  not  cumulatively.    The  * 

former  is,  therefore,  impliedly  repealed.    It  is,  however, 
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necessary  to  the  implication  of  a  repeal  that  the  objects  of 
the  two  statutes  are  the  same,  in  the  absence  of  any  repeal- 
ing clause.  If  they  are  not,  both  statutes  will  stand,  though 
they  refer  to  the  same  subject. 

Many  of  the  District  and  County  Judges  of  our  State 
have  been  called  upon  to  construe  the  provisions  of  our  in- 
solvent laws,  since  they  have  become  operative  by  the  repeal 
of  the  Bankrupt  Act.  Among  the  most  important  questions 
that  have  arisen  is,  whether  partnerships,  as  such,  are  entitled 
to  the  benefit  of  the  act.  We  have  been  favored  with  a  brief, 
ably  arguing  and  reviewing  the  authorities,  by  Messrs.  Sul- 
livan &  Cole,  in  the  case  of  O'SvJUvan  vs.  Springer  et  al., 
on  motion  to  vacate  stay  of  proceedings  granted  by  the 
Fourth  District  Court.  The  facts  as  stated  by  the  brief  are 
these  :  The  plaintiff  brought  his  action  against  the  defend- 
ants, who  were  partners,  in  the  Fourth  District  Court.  Sub- 
sequently (October  81,  1878),  each  of  the  defendants  filed 
a  separate  petition  in  insolvency.  Certified  copies  of  the 
petitions  and  orders  of  the  County  Court  staying  proceed* 
ings  were  filed  in  the  Fourth  District  Court,  and  a  stay  of 
proceedings  was  also  granted  by  that  court.  Upon  the  argu- 
ment to  vacate  said  order,  plaintiff's  counsel  contend  that 
the  debts  due  are  partnership  debts  ;  that  partners  can  not 
take  the  benefit  of  the  Insolvent  Law  ;  that  the  petition  of 
members  of  said  firm  can  not  affect  the  rights  of  partnership 
creditors  to  partnership  assets  ;  and  that  the  property  of  said 
firm  is  first  liable  to  partnership  debts. 

The  order  staying  proceedings  was  vacated  by  Judge  Mor- 
rison, and  Judge  Daingerfield  of  the  Twelfth  District  Court 
has  recentiy  made  a  similar  ruling. 

Mbs.  Bella  A.  Locewood,  is  the  first  woman  who  has 
made  application  and  been  admitted  to  practice  before  the 
Supreme  Court  of  the  United  States,  under  the  recent  act 
of  Congress  granting  that  right. 
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Supreme  Court  of  California. 

January  Term. 


TNo.  6,099.J 

[Filed  March  6,  1879.] 
PEOPLE,  Appellant,  vs.  LATHAM,  Eespondent. 

When  an  action  .was  brought  for  leas  than  ten  dollars,  tax,  under  the  Act  of  March  28, 
1874, "  Levying  a  tax  for  State  purposes  for  the  twenty-fourth  and  twenty-fifth 
^  fiscal  years,  and  to  provide  for  the  enforcement  thereof,"  and  final  judgment  was 
entered  therein  prior  to  the  Act  of  March  15, 1876,  *'  To  regulate  proceedings 
for  the  collection  of*  taxes,  and  to  prevent  oppressive  costs,'*  the  defendant  is 
not  entitled  to  have  the  judgment  satisfied  or  the  action  dismissed  on  payment 
into  court  of  the  amount  sued  for,  without  costs. 

Appeal  from  the  Sixth  Judicial  District,  County  of  Sacra- 
mento. 
The  facts  appear  in  the  opinion. 

P.  Dufdapf  for  appellant. 

Greo.  CadwaladeTy  for  respondent. 

McKiNSTRT,  J.,  delivered  the  opinion  of  the  court. 

Li  November,  1874,  plaintiffs  brought  an  action  under  the 
Act  of  March  28,  1874,  ''Levying  a  tax  for  State  purposes 
for  the  twenty*fourth  and  twenty-fifth  fiscal  years,  and  to 
provide  for  the  enforcement  thereof."  The  action  was  against 
defendant  for  the  sum  of  15  76-100,  taxes  due  for  the  twenty- 
fifth  fiscal  year  upon  certain  real  estate.  After  due  proceed- 
*  ings  had,  a  decree  was  entered  by  the  court  below  for  the  sale 
of  the  property,  to  satisfy  said  sum  of  $5  75-100  with  twenty- 
five  per  cent,  added  thereto,  and  interest  and  costs  of  suit. 
Copy  of  the  decree,  as  an  order  of  sale,  was  issued  to  the 
Sheriff^  and  was  by  him  returned  wholly  unsatisfied.  On  the 
7th  of  February,  1876,  the  court  caused  a  judgment  to  be 
docketed  against  defendant  for  the  amounts  due  under  said 
decree,  and  ordered  execution  to  satisfy  the  same  out  of  the 
general  property  of  the  defendant. 

The  defendant,  on  the  14th  day  of  May,  1878,  paid  the  tax, 
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percentage  and  interest  dne  on  the  jadgment,  but  did  not 
pay  the  costs  of  the  action.  This  appeal  is  from  the  order 
of  the  District  Court,  denying  plaintiflGs'  motion  for  an  exe- 
cution against  the  property  of  the  defendant  for  the  costs. 

If  the  provisions  of  the  Act  of  March  28, 1874,  were  appli- 
cable there  can  be  no  doubt  the  plaintiffs  were  entitled  to  re- 
coyer  costs.  We  are  to  inquire,  therefore,  whether  under 
the  Act  of  March  15, 1876,  ''To  regulate  proceedings  for  the 
collection  of  taxes,  and  to  prevent  oppressive  costs,*'  the  de- 
fendant was  entitled  to  have  the  action  ''dismissed*'  on  pay- 
ment of  the  amount  sued  for,  without  costs. 

The  final  judgment  in  the  court  below  was  entered 'and 
docketed  before  the  passage  of  the  last  named  act. 

It  may  be  assumed  that  the  Legislature,  for  the  State,  had 
power  to  remit  the  costs,  leaving  the  attorneys  for  the  Peo- 
ple to  appeal  to  the  State  for  their  compensation*  for  services 
performed. 

The  question  here,  relates  to  the  construction  of  the 
language  employed  in  the  statute  of  March  15,  1876.  The 
full  text  of  that  statute  is  as  follows : 

"Section  1.  In  all  cases  when  actions  have  been  brought 
in  the  name  of  the  State  to  recover  taxes,  under  the  provis- 
ions of  an  act  entitied  '  An  Act  levying  State  taxes  for  the 
twenty-fourth  and  twenty-fifth  fiscal  years,  and,  to  provide 
for  the  enforcement  thereof,'  approved  March  28,  1874,  and 
the  amount  of  tax  sued  for  is  $10  or  less,  the  defendant  or  de- 
fendants, in  each  of  said  actions  respectively,  shall  be  per- 
mitted to  settie  the  same  on  the  payment  of  tiie  amount  sued 
for,  without  costs;  and  upon  the  payment  into  court  of 
the  said  amounts,  the  defendant  or  defendants  shall  be  en- 
titled to  have  the  action  dismissed.  No  charge  or  cost  of  any 
kind  shall  be  required  of  such  defendant  or  defendants,  by 
the  Clerk  or  any  other  person,  either  before  or  after  such 
payment  into  court,  any  law  to  the  contrary  notwithstanding. 

"Sec.  2.  This  act  shall  take  effect  immediately." 

In  looking  at  this  statute,  we  consider:  1.  The  class  of 
cases  to  which  it  applies.  2.  The  privilege  conferred  on  de- 
fendants.   3.  The  act  to  be  performed  by  defendants.    4. 
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The  right  aoquired  by  defendants  on  performance  of  such 
act.  And,  first,  the  statute  applies  to  ''all  cases  when  ac- 
tions have  been  hrought^  under  the  former  statute  and  "the 
amount  sued  for  is  ten  dollars  or  less ;"  second,  the  privilege 
is  to  ''settle/'  etc. ;  third,  the  act  to  be  done  is  the  payment 
of  the  amount  sued  for,  without  cost ;  fourth,  the  right  is  to 
have  the  action  dismissed. 

The  words,  "when  actions  have  been  brought,"  and,  "the 
amount  sued  for  is,"  indicate  a  reference  tjP  actions  pending. 
The  word  "settle"  naturally  refers  to  cases  in  which  the  as- 
serted claim  has  not  yet  been  definitely  and  finally  deter- 
mined by  judgment;  and  the  word  "dismissed"  is  made  ap- 
plicable by  the  Code  of  Civil  Procedure  to  dismissals  on 
motion  of  defendant,  only  where  the  plaintiff  fails  to  appear  at 
the  trial,  or  abandons  the  action,  or  fails  to  prove  a  sufficient 
case  to  go  to  the  jury.    (Sec.  581.) 

Suits  were  disposed  of  by  dismissal  originally  in  chancery, 
and  the  term  has  been  used  in  courts  of  law  only  at  a  com- 
paratively late  period.  (Bouvier's  Law  Diet.)  As  used  in 
courts  of  law  it  seems  always  to  have  been  applied  to  a  re- 
moval out  of  court  prior  to  a  judgment  on  the  merits.  After 
the  final  adjudication  by  the  court  having  jurisdiction,  the 
judgment  (except  when  appealed  from)  can  only  be  satisfied 
by  the  defendant.  Certainly  no  case  can  be  found  in  law  or 
equity,  in  which  an  action  has  been  dismissed  on  motion  of 
defendant  after  judgment  or  decree,  in  favor  of  the  plaintiff. 

It  is  undoubtedly  true  that  the  Legislature  might  have 
given  a  broader  meaning  to  the  word  "dismissed"  than  that 
which  it  had  previously  received  as  part  of  the  legal  phrase- 
ology. But,  as  we  have  seen,  the  context  here  not  only  does 
not  require  that  we  shall  confer  a  new  meaning  upon  the 
word  "dismiss,"  but  very  strongly  tends  to  strengthen  the 
presumption  arising  from  the  use  of  the  word  itself,  that  it 
was  not  intended  to  apply  to  a  case  in  which  judgment  had 
already  been  entered.  If,  however,  there  still  remains  doubt 
as  to  whether  it  was  intended  that  a  defendant  who  had  con- 
tested an  action  throughout,  could,  after  judgment  and  by 
virtue  of  a  statute  subsequently  passed,  have  the  action  "dis- 
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missed"  on  payment  of  a  portion  of  the  judgment,  a  refer- 
ence to  the  tide  of  the  Act  of  March  15,  1876,  will  remove 
such  doubt.  The  title  is,  '^An  Act  to  regulate  proceedings 
for  the  collection  of  taxes,  and  to  prevent  oppressive  costs." 
The  title  surely  indicates  that  the  act  was  to  be  applicable 
only  to  proceedings  pending  when  the  act  was  passed,  or 
such  as  should  be  commenced  subsequent  to  the  passage  of 
the  act.  Order  reversed. 
We  concur: 

Crockett,  J. 

Bhodes,  J. 

NiXiES,  J. 

Wallace,  C.  J. 

[No.  10,879.] 

[Filed  March  4,  1879.] 
PEOPLE  vs.  SPBAGUE. 

In  a  criminal  case,  the  District  Judge  may  reAise  to  consider  or  settle  a  bill  of  excep- 
tions, presented  by  defendant,  unless  the  notice  required  by  Section  1171  of  the 
Penal  Code  has  been  given  to  the  District  Attorney. 

Appeal  from  First  Judicial  District,  County  of  Ventura. 

The  defendant,  Sprague,  was  indicted  and  found  guilty  of 
murder  and  appealed.  The  court  refused  to  settle  and 
certify  the  bill  of  exceptions  presented  by  the  defendant. 
The  transcript  on  appeal  contains  more  than  one  thousand 
manuscript  pages.  The  opinion  states  all  the  necessary  facts. 

X.  C.  Granger,  W.  F.  WUltamSy  Frank  Ganahl,  B.  F.  WU- 
liamsy  Jos.  0,  Hoioard,  and  N.  Blackatock,  for  plaintiff. 

Creed  Haymondy  James  D.  Fay,  Hines  &  Brocks,  N.  C.  Bled- 
8oe,  W.  W.  Allen,  for  defendant. 

MoKiNSTRT,  J.,  delivered  the  opinion  of  the  court. 

The  District  Judge  was  fully  justified  in  refusing  to  settle 
and  certify  the  bUla  of  exceptions,  (so-called,)  filed  on  the  16th 
and  18th  of  September.  The  first  was  a  mere  skdeton,  con- 
taining no  statement  of  evidence  or  rulings ;  the  second  was 
in  the  form  pronounced  **  reprehensible"  inPeoptevs.  Getty 
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(49  Cal.  584).  Another  circumstance  made  it  the  duty  of  the 
Judge  to  refuse  to  consider  the  bills  proposed  by  the  defend- 
ant. No  notice  was  given  to  the  District  Attorney  of  defend- 
aiit's  intention  to  present  either  of  the  two  drafts,  as  required 
by  Section  1171  of  the  Penal  Code.  That  section  as  amended 
is  as  follows  :  '^  Where  a  party  desires  to  have  the  excep- 
tions taken  at  the  trial  settled  in  a  bill  of  exceptions,  the 
draft  of  a  bill  must  be  prepared  by  him  and  presented,  upon 
notice  of  at  least  two  days,  to  the  District  Attorney,  to  the 
Judge  for  settlement,  within  ten  days  after  the  trial  of  the 
cause,  unless  further  time  is  granted  by  the  Judge,  or  by  a 
Justice  of  the  Supreme  Court,  or  within  that  period  the  draft 
must  be  delivered  to  the  Clerk  of  the  Court  for  the  Judge. 
When  received  by  the  Clerk,  he  must  deliver  it  to  the  Judge, 
or  transmit  it  to  him  at  the  earliest  period  practicable.  When 
settled,  the  bill  must  be  signed  by  the  Judge  and  filed  with 
the  Clerk  of  the  Court." 

A  clause  of  the  section  provides  that  the  delivery  of  the 
draft  bill  of  exceptions  to  the  Clerk  shall  be  the  equivalent  of 
a  presentation  of  it  to  the  Judge  personally ;  but  defendant 
can  not  relieve  himself  of  the  necessity  of  serving  notice  on 
the  District  Attorney  by  handing  the  draft  to  the  Clerk.  The 
evident  purpose  of  the  section  is  that  the  District  Attorney 
shall,  in  every  case,  have  an  opportunity  to  suggest  amend- 
ments. 

After  the  time  for  presenting  or  filing  a  bill  of  exceptions 
had  expired,  defendant's  counsel  moved  the  District  Judge 
to  set  aside  his  order  striking  out  and  refusing  to  consider  or 
settle  the  two  bills  formerly  proposed,  or,  as  an  alternative, 
for  leave  to  file  a  bill  "to  conform  to  the  views  of  the  Judge.*' 
This  motion  was  made  without  any  notice  to  the  District  At- 
torney, and  without  presenting  any  bill  supposed  ' '  to  con- 
form to  the  views  of  the  Judge"  or  otherwise. 

In  People  vs.  Lee  (14  Cal.  610),  it  was  said  :  "We  held 
in  People  vs.  Woppn^  (14  Cal.  437),  that  the  statute  direct- 
ing the  statement  or  bill  of  exceptions  to  be  settled  within 
ten  days  and  signed  by  the  Judge,  in  a  criminal  case,  was 
directory  merely,  observing  that  it  would  be  giving  great 
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rigor  to  the  rule,  to  hold  the  prisoner  absolutely  concladed 
of  his  rights  by  the  failure  of  a  Judge  to  settle  or  sign  a 
statement  within  a  limited  time.  *  *  *  *  A  variety  of 
circamstances — even  when  the  utmost  diligence  has  been  ex- 
ercised— ^may  prevent  the  settlement  and  signature.  The 
destruction  by  fire  or  other  accident,  of  the  records,  the 
sickness  or  death  of  counsel  or  Judge,  may  intervene.  To 
hold  that  the  rights  of  the  prisoner  would  be  absolutely  lost, 
under  circumstances  of  this  nature,  would  be  to  sink  the  evi- 
dent spirit  and  intent  of  the  statute  into  an  observance  of 
its  mere  letter.  But  though  the  statute  is  only  directory 
upon  the  Judge,  it  is  not  on  that  account  to  be  the  less  ob- 
served by  him.  It  was  intended  to  prevent  delays  and  to  re- 
quire the  preparation  and  settlement,  while  tiie  evidence 
and  rulings  of  the  Court  are  fresh  in  the  recollection  of  the 
Judge  and  counsel.  For  that  purpose  the  defendant  must 
prepare  his  bill  and  tender  it  within  the  time  designated,  or 
such  additional  time  as  may  be  granted  by  the  District  Judge 
or  a  Judge  of  the  Supreme  Court,  or  give  good  and  sufficient 
excuse  for  his  failure  to  do  so.  When  such  eaxruse-is  shouniy 
the  Judge  should  settle  and  sign  the  bill,  Gtherwise  not.  When 
the  record  is  before  us  we  will  not  inquire  into  the  reasons 
which  may  have  induced  his  action  in  signing  the  same  after 
the  statutory  period,  but  wiU  presume  they  were  sufficient. 
The  power  exists  with  the  Judge  independent  of  the  statute — 
the  latter  only  prescribes  a  general  limitation  within  which 
his  power  should  be  exercised,  unless  good  excuse — having 
in  view  the  object  of  the  statutory  provision — be  exhibited. 
The  statute  is  in  this  respect  not  unlike  a  rule  of  Court  to  be 
enforced  to  advance  the  ends  of  justice,  and  not  to  prevent 
their  attainment.'* 

We  are  satisfied  with  the  views  expressed  in  the  foregoing 
citation.  If,  on  notice  to  the  District  Attorney,  a  bill  of  ex- 
ceptions had  been  presented  to  the  District  Judge  (or  deliv- 
ered to  the  clerk)  after  the  expiration  of  the  time  limited  by 
the  statute,  and  the  District  Judge  has  settled  U,  we  would 
have  assumed  here  that  the  defendant  had  shown  reasons  for 
the  delay  satisfactory  to  the  Judge.     80,  perhaps,  had  he  re- 
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fased  to  settle  the  bill  presented  or  filed,  we  would  on  appeal 
have  reyiewed  his  action  by  an  examination  of  the  affidavits 
used  at  the  hearing  of  the  application.  But,  as  we  have  seen 
in  the  present  case,  no  bill  of  exceptions  has  been  presented 
or  filed  with  the  clerk  since  the  expiration  of  the  time  within 
which  defendant — ^without  excuse  for  delay  shown — was  au- 
thorized to  present  or  file  a  bill.  There  is  no  provision  in 
the  Criminal  Practice  Act  for  an  application  for  leave  to ' '  pre- 
pare a  bill."  If,  for  sufficient  reasons,  counsel  has  not  been 
able  to  prepare  a  bill  of  exceptions  within  the  statutory  time, 
one  should  be  prepared  as  soon  as  may  be  afterwards,  and 
be  presented  or  filed  (after  notice  to  the  District  Attorney), 
accompanied  by  affidavits  accounting  for  and  intended  to  ex- 
cuse the  delay. 

When  it  is  intended  to  apply  for  the  settlement  of  the  bill 
of  exceptions,  after  the  expiration  of  the  statutory  period,  the 
two  days'  notice  should  be  given  to  the  District  Attorney. 
First — Because  Section  1171  of  the  Penal  Code  requires  such 
notice  whenever  a  bill  of  exceptions  shall  be  presented  or 
filed ;  and,  second,  because  that  officer  should  have  an  oppor- 
tunity not  only  to  propose  amendments  to  the  draft  bill,  but 
also  to  contradict  the  statements  in  the  affidavits  on  which 
the  application  is  based,  or  otherwise  to  prove  that  unneces- 
sary delay  has  occurred.  Orders  affirmed. 
We  concur : 
Bhodes,  J. 

NiLBS,  J.  ^ 

Wallace,  C.  J. 


[No.  10,408.] 

[Filed  March  4,  1879.] 
Ex  Pabte  DUNCAN,  on  Habeas  Corpus. 

1.  Before  the  Su|ireine  Court  is  authorised  to  reduce  the  amount  of  bail  demanded  of 

a  prisoner  by  the  court  before  whom  he  i>  to  be  tried,  it  must  he  per  ae  unrea- 
sonably great  and  clearly  disproportionate  to  the  offense  involved. 

2.  Bail  demanded  in  the  sum  of  $112,000  is  not  disproportionate  when  the  prisoner 

is  iadioted  for  ten  distinet  felonies^EDiTOB  Law  Jovrxal.] 
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The  petition  of  Dora  G.  Duncan,  wife  of  Joseph  0.  Dnncan, 
represents  that  Joseph  G.  Duncan  is  accused  by  the  Grand 
Jury  of  the  City  and  County  of  San  Francisco  of  the  crimes 
of  grand  larceny,  embezzlement,  and  forgery — three  indict- 
ments for  embezzlement,  eight  for  forgery,  and  one  for  grand 
larceny.  That  the  Judge  of  the  Municipal  Criminal  Court, 
the  indictments  having  been  transferred  to  that  court  for 
trial,  made  an  order  holding  said  Duncan  to  bail  to  answer 
said  charges  in  the  sum  of  $112,000.  That  said  Duncan  is 
unable  to  give  said  bail,  and  is  now  confined  in  jail ;  but 
that  relatives  and  friends  of  said  Duncan  have  offered  to  give 
bail  for  him  in  the  sum  of  150,000.  The  affiant  avers  that 
there  is  prevailing  at  present  a  contagious  disease  among  the 
prisoners,  and  further  that  by  reason  of  the  confinement  of 
said  Duncan  his  life  is  endangered,  etc.,  and  praying  that  he 
be  admitted  to  bail  in  the  sum  of  $50,000. 

Alfred  A.  Cohen^  for  Petitioner. 

D.  J,  Murphy^  District  Attorney  for  the  People. 

Per  Curiam. 

As  observed  at  the  argument,  we  must  assume  in  this  pro- 
ceeding that  the  petitioner  ts  guiUy  of  the  ten  distinct  felmiiea 
of  which  he  is  indicted.  We  must  assume  his  guilt,  though 
when  he  shall  be  tried  it  may  be  made  to  appear  that  he  is 
wholly  innocent  of  all  the  charges. 

We  said  in  Ex  parte  Ryan  (44  Cal.  558),  that  "except  for 
tl;p  purpose  of  a  fair  and  impartial  trial  before  a  petit  jury 
the  presumption  of  guilt  arises  against  the  prisoner  upon  the 
finding  of  an  indictment  against  him,"  and  this  must  be  taken 
to  be  the  settled  rule. 

Assuming,  then,  that  the  prisoner  is  guilty  of  these  several 
felonies,  we  are  asked  to  say  that  the  bail  demanded  of  him 
in  the  Municipal  Criminal  Court  is  ^^  excessive^''  within  the 
inhibition  of  the  Constitution. 

The  question  is  not  whether  we  would  have  exacted  so 
great  a  sum  in  the  first  instance  had  the  proceedings  to  let 
him  to  bail  been  originally  before  us — in  other  words,  the  in- 
quiry is  not  whether  a  mere  difference  of  opinion  may  have 


The  Paoifio  Coast  Law  Jotjbnal.  35 

been  developed  between  this  court  and  the  Municipal  Crim- 
inal Court  as  to  the  amount  of  bail  to  be  exacted  in  the  case. 
We  are  not  to  assume  in  this  case  the  functions  of  the  court 
committing  the  prisoner,  or  substitute  our  own  for  its  judg- 
ment in  fixing  the  amount  of  bail.  Before  we  are  authorized 
to  interfere  the  bail  demanded  must  be  (as  was  said  in  Ejan's 
case,  supra,)  **per  se  unreasonably  great  and  clearly  dispro- 
portionate to  the  offense  involyed,"  etc. 

A  case  might,  of  course,  be  presented  in  which  the  amount 
of  bail  demanded  would  be  so  great  as  to  shock  the  common 
sense,  and  be  seen  to  be  utterly  disproportionate  to  the  of- 
fense charged,  and  in  such  a  case  it  would  be  our  duty  to  in- 
terfere. But  the  present  case  is  not  seen  to  be  one  of  that 
character. 

Prisoner  remanded. 


[Unwbitten  Opinions.] 

No.  5,972 — Phelps,  cdminisirator,  respondent,  vs.  Avise, 
appellant. — ^Action  of  ejectment;  complaint  is  in  ordinary  form. 
Answer,  a  general  denial  and  sets  up  that  defendant,  as  a 
qualified  pre-emptor  settled  on  the  lands,  and  performed  all 
things  necessary,  etc.  The  findings  show  that  intestate  claim-  * 
ed  ownership  in  fee;  that  the  lands  were  listed  to  the  State 
of  California  as  part  indemnity  for  lands  alleged  to  be  lost  to 
the  State  by  reason  of  being  included  within  a  certain  Mexi- 
can grant,  said  listing  having  been  approved  by  the  Secreta- 
ry of  the  Interior  of  the  U.  S.  April  2,  1870;  that  a  patent, 
based  on  an  application  to  purchase  by  one  Worth,  was  issu- 
ed to  plaintifib  intestate  by  State  of  California  in  1873;  that 
defendant  entered  on  portion  of  the  land  on  April  15,  1876, 
and  claims  to  hold  adversely  to  plaintiff,  etc. 

Judgment  for  plaintiff.     Defendant  appealed. 

Defendant  argues  that  Worth's  application  was  defective 
and  void,  it  was  not  accompanied  by  the  affidavits  of  three 
disinterested  persons,  stating  among  other  things  that  the  ap* 
plicant  is  a  resident  of  the  State,  and  that  the  lands  are  un- 
occupied by  any  person  except  applicant,  as  required  by 
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Statute  of  April  27,  1863,  p.  633.  The  application  was  pre- 
sented to  the  State  Locating  Agent  and  by  him  accepted,  and 
selection  and  location  made  without  authority  of  law,  and 
made  whUe  the  land  was  reserved  from  approprialumt  the  town- 
ship plat  being  suspended  and  ihe  land  practically  unsurvey- 
ed.  The  land  was  applied  for,  selected  and  located  in  lieu 
of  land  not  lost  to  the  State,  it  was  never  granted  to  the  State 
by  any  act  of  Congress,  and  the  application,  selection,  loco- 
tion  and  listment  to  the  State  was  without  authority  and  void, 
and  the  defendant  is  in  such  privity  with  the  paramount 
source  of  title  as  enables  him  to  attack  the  patent.  Listing 
of  this  land  to  the  State  conveys  no  title  by  act  of  Congress, 
August  3,  1864. 

Plaintiff  asserts  that  all  defects  in  the  proceedings  taken 
for  acquisition  of  the  title  to  the  land  by  the  State  were 
cured,  and  the  title  confirmed  to  the  State  by  act  of  Congress, 
approved  March  1,  1877. 

The  appellant  is  a  stranger,  not  in  privity  with  the  para- 
mount source  of  the  title,  and  can  not  be  heard  to  question 
validity  of  plaintiff's  patent.  He  entered  as  a  pre-emptioner 
and  offered  to  file  his  declaratory  statement,  but  it  was  de- 
clined. He  offered  his  proof  and  payment  but  it  does  not 
•  appear  when,  whether  be/ore  or  after  the  passage  of  the  act  of 
Congress,  March  1,  1877.  The  answer  does  not  aver  a  ten- 
der, but  even  if  he  had  tendered  prior  to  that  act,  which  it 
does  appear  he  did,  he  would  have  no  rights  which  would 
prevent  Congress  making  such  disposition  as  it  saw  fit. 

Barclay  &  Wilson  and  Gould  &  Blanchard,  for  appellant. 

Cited  Statutes  1863-4  p.  301;  61  Cal.  131;  44  Cal.  380;  No. 
5438,  April  Term,  1877;  Act  of  Congress,  March  3,  1853  (1 
Lester  Land  Law,  p.  207);  23  Cal.  431;  24  Cal.  609;  29  Cal. 
317;  50  Cal.  16;  40  Mo.  310. 

Thom  &  Boss,  for  respondents. 

Cited  Frubee  vs.  Whitney  reported  in  9th  Wallace,  referred 
to  by  Supreme  Court  of  U.  S.  in  Huichinga  vs.  Low,  15th 
Wallace,  87;  46  Cal.  549;  40  Cal.  373;  27  Cal.  483;  24  Cal.  630. 
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Supreme  Court  of  the  United  States, 

October  Term,  1878. 


BAIUTEY,  Plaintiff  in  Error,  vs.  DOLPH. 

A  hnsband  and  wife  who  had  perfected  their  right  to  a  patent  for  lands  in  Oregon  un- 
\  der  the  Donation  Act  of  September  27, 1850,  and  after  the  amendment  of  1854f 

can,  before  receiving  the  patent,  sell  and  conyey  the  lands  lo  as  to  cut  off  the 
rights  of  the  children  or  heirs  of  the  husband  or  wife  in  case  of  his  or  her  death, 
before  the  patent  is  actually  issued. — FEditob  Law  Journal.] 

In  error  to  the  Sapreme  Court  of  the  State  of  Oregon. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the 
Court. 

The  only  question  within  our  jurisdiction  presented  by 
this  record  is,  whether  after  a  husband  and  wife  had  per- 
fected their  right  to  a  patent  for  lands  in  Oregon,  under  the 
Donation  Act  of  September  27,  1850,  (9  Stat.,  496,)  and  af^ 
ter  the  amendment  of  1854,  (10  Stat.,  806,)  they  could,  be- 
fore receiving  the  patent,  sell  and  convey  the  lands  so  as  to 
cut  off  the  rights  of  the  children  or  heirs  of  the  husband  or 
wife,  in  case  of  his  or  her  death  before  the  patent  was  ac- . 
tually  issued. 

This  depends  upon  the  effect  to  be  given  the  original  act 
when  construed  in  connection  with  the  amendment.  The 
original  act,  after  providing  for  a  grant  to  the  husband  and 
wife  of  six  hundred  and  forty  acres  of  land,  one-half  to  the 
husband  and  one-half  to  the  wife  in  her  own  right,  declared 
that  ^'in  all  cases  where  such  married  persons  have  com- 
plied with  the  provisions  of  this  (the)  act  so  as  to  entitle 
them  to  the  grant  as  above  provided,  whether  under  the 
late  provisional  government  of  Oregon,  or  since,  and  either 
shall  have  died  before  patent  issues,  the  survivor  and  chil- 
dreh  or  heirs  of  the  deceased,  shall  be  entitled  to  the  share 
or  interest  of  the  deceased  in  equal  proportions,  except 
where  the  deceased  shall  otherwise  dispose  of  it  by  testa- 
ment, duly  and  properly  executed  according  to  the  laws  of 
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Oregon;  '*  and  then,  "that  all  future  contracts  by  any  per- 
son or  persons  entitled  to  the  benefit  of  this  act,  for  t|je  sale 
of  the  land  to  which  he  or  they  may  be  entitled  under  this 
act  before  he  or  they  shall  have  received  patent  therefor, 
shall  be  void,"  The  amjandment  of  1854  repealed  this  pro- 
hibition of  sales. 

The  point  to  be  decided  is  not  whether,  before  the  amend- 
ment, such  a  conveyance  could  have  been  made,  or  whether 
if  the  conveyance  had  not  been  made  the  children  or  heirs 
of  a  deceased  husband  or  wife  would  take  by  descent  or 
purchase,  or  whether  the  grant  from  the  United  States  was 
one  which  took  effect  from  the  time  of  the  passage  of  the 
act,  or  a  subsequent  entry  and  settlement,  but  whether,  af- 
ter the  amendment,  the  husband  and  wife  held  by  such  a 
title  that,  before  patent,  but  after  their  right  to  one  had  be- 
come absolute,  they  could  sell  and  convey  so  as  to  vest  in 
the  purchaser  either  a  legal  or  equitable  estate  in  fee  sim- 
ple— legal,  if  the  title  had  already  passed  out  of  the  United 
States  by  virtue  of  the  act  of  Congress,  and  a  full  compli- 
ance with  its  provisions — equitable,  if  the  patent  was  needed 
to  perfect  the  grant.  The  question  is  one  of  legislative  in- 
tent, to  be  ascertained  by  an  examination  of  the  language 
which  Congress  has  used,  and  applying  it  to  the  subject- 
matter  of  the  legislation. 

The  reason  of  the  exceptional  policy  of  the  United  States 
in  respect  to  the  public  lands  in  Oregon  is  to  be  found  in 
the  exceptional  condition  of  the  inhabitants  of  that  territory 
when  the  government  of  the  United  States  exerted  posi- 
tively its  jurisdiction  over  them.  For  more  than  thirty 
years,  under  the  operation  of  treaty  stipulations  between 
the  two  countries  (8  Stat.,  249  and  360),  the  citizens  of  the 
United  States  and  the  subjects  of  Great  Britain  had  been 
permitted  to  occupy  jointly  the  territory  afterwards  included 
in  that  State.  They  had  no  government  except  such  as 
they  had  organized  "for  the  purposes  of  mutual  protection 
and  to  secure  peace  and  prosperity  among*'  themselves. 
The  actual  condition  of  affairs  is  graphically  described  in 
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Lownsdale  vs.  City  of  Portland  (Deady's  Rep.,  11),  by  the 
able  and  experienced  Judge* of  the  district  of  Oregon,  who 
*  has  been  connected  with  the  administration  of  justice  there 
for  more  than  a  quarter  of  a  century,  and  was  considered 
by  this  court  in  Stark  vs.  Starrs,  (6 Wall.  416);  Lamb  vs. 
Davenport,  (18  Wall.  313),  and  Stark  vs.  Starr,  (94  U.  S: 
486).  As  part  of  their  plan  of  government  they  established 
a  "  Land  Law,*'  by  which  free  males  over  the  age  of  eigh- 
teen years  were  permitted  to  occupy  and  hold  six  hundred 
and  forty  acres  of  land,  and  regulations  were  adopted  for 
designating  claims  and  protecting  the  occupants  in  their 
possession.  While  not  denying  to  the  United  States  the 
ownership  of  the  soil,  the  occupants,  to  all  intents  and  pur- 
poses, used  and  dealt  with  the  lands  they  severally  claimed 
as  their  own. 

Finding  this  to  be  the  condition  of  aifairs,  and  recogniz- 
ing the  equitable  claims  of  the  inhabitants,  Congress,  with- 
in two  years  from  the  time  of  the  organization  of  the  ter- 
ritorial government,  passed  the  Donation  Act,  which  was 
framed  so  as  to  conform  in  a  large  degree  to  the  regulations 
of  the  old  system,  and  to  grant  to  the  original  settlers  hold- 
ing under  that  system  the  whole,  or  a  considerable  portion, 
of  the  lands  they  had  been  occupying  and  cultivating.  Sec- 
tion 4  was  evidently  intended  for  the  special  benefit  of  this 
class,  and,  stripped  of  details,  in  effect  granted  to  the  white 
settlers  then  residing  in  the  territory,  over  eighteen  years 
of  age  and  citizens  of  the  United  States,  or  intending  to  be- 
come such,  a  half  section  of  land  if  single,  or  a  whole  sec- 
tion if  married,  one-half  to  the  husband  and  one-half  to 
the  wife,  provided  they  had  resided  upon  and  cultivated 
the  land,  or  should  do  so,  for  four  consecutive  years,  and 
otherwise  conformed  to  the  provisions  of  the  act.  Then  fol- 
lows, in  this  section,  the  provision  which  has  already  been 
cited  in  respect  to  the  disposition  of  the  property  in  case  of 
the  death  of  one  of  two  married  persons  after  they  had  com- 
plied with  the  provisions  of  the  act  and  become  entitled  to 
a  patent,  but  before  the  patent  was  actually  received  by 
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them.    The  language  used  evidently  confines  this  limitation 
in  its  effect  to  the  married  persons  mentioned  in  this  section. 

Section  5  made  provision  for  those  coming  into  the  terri- 
tory and  settling  after  December  1, 1850,  and  above  the  age 
of  twenty-one  years.  It  granted  them,  if  single,  one  hun- 
dred and  sixty  acres,  and,  if  married,  three  hundred  and 
twenty,  one-half  to  the  husband  and  one-half  to  the  wife, 
upon  the  same  conditions  of  residence,  cultivation,  and  con- 
formity to  the  act  specified  in  Section  4.  Other  sections  re- 
quired the  settler,  within  three  months  after  the  survey  of 
the  lands  had  been  made,  or  if  the  survey  had  been  made 
when  the  settlement  commenced,  within  three  months  after 
the  commencement  of  the  settlement,  to  notify  the  Survey- 
or-General of  the  precise  tract  he  claimed,  and  within  twelve 
months  to  prove  to  the  satisfaction  of  the  same  officer  that 
the  settlement  and  cultivation  required  by  the  act  had  been 
commenced,  specifying  the  time  of  the  commencement.  At 
any  time  after  the  expiration  of  four  years  from  the  date  of 
the  settlement,  whether  made  under  the  laws  of  the  late 
provisional  government  or  not,  the  settler  might  prove  to 
the  Surveyor-General  the  fact  of  the  continued  residence 
and  cultivation  required,  and  that  being  done,  it  became 
the  duty  of  the  Surveyor-General  to  issue  certificates,  setting 
forth  the  facts  of  the  case  and  specifying  the  land  to  which 
the  parties  were  entitled,  and  to  return  the  proofs  taken  to 
the  Commissioner  of  the  General  Land  Office,  when,  if  no 
valid  objections  were  found,  patents  were  to  issue  according 
to  the  certificate,  iipon  the  surrender  thereof. 

Sec.  8  provided,  that  upon  the  death  of  any  settler  before 
the  expiration  of  the  required  four  years  continued  posses- 
sion, all  his  rights  should  descend  to  his  heirs,  including  the 
widow,  where  one  was  left,  in  equal  parts,  and  that  proof  of 
compliance  with  the  conditions  of  the  act  up  to  the  time  of 
the  death  should  be  sufficient  to  entitle  them  to  a  patent. 

The  prohibition  of  sales,  although  contained  in  Sec.  4,  ap- 
plied to  all  persons  entitled  to  the  benefit  of  the  act,  and  its 
repeal  was,  under  the  circumstances,  equivalent  to  an  ex- 
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press  grant  of  power  to  sell.  The  prohibition  was  of  the 
sale,  before  patent,  of  the  lavd  to  which  the  settler  was  en- 
titled under  the  act.  The  repeal,  therefore,  operated  under 
the  circumstances  the  same  as  a  grant  of  power  to  sell  the 
land  even  though  a  patent  had  not  issued.  This,  in  the  ab- 
sence of  anything  to  the  contrary,  implied  the  power  to  con- 
vey all  the  government  had  parted  with. 

When  the  right  to  a  patent  once  became  vested  in  a  set- 
tler under  the  law,  it  was  equivalent,  so  far  as  the  govern-, 
ment  was  concerned,  to  a  patent  actually  issued.  We  so  de- 
cided in  Stark  vs.  Starrs^  (6  Wall.  418).  The  execution  and 
delivery  of  the  patent  after  the  right  to  it  is  complete  is  the 
mere  ministerial  act  of  the  officer  charged  with  that  duty. 
An  authorized  sale  by  a  settler,  therefore,  after  his  right  to 
a  patent  had  been  fully  secured,  was,  as  to  the  government, 
a  transfer  of  the  ownership  of  the  land. 

We  are  thus  brought  to  the  consideration  of  the  question 
whether  such  a  sale  by  married  persons,  entitled  to  the 
benefit  of  the  fourth  section  of  the  act,  would  transfer  to 
the  purchaser  the  interest  of  the  children,  heirs,  or  devisees 
of  a  husband  or  wife,  who  died  after  the  sale,  but  before 
the  patent  was  actually  received.  This  depends  upon  whether 
the  repeal  of  the  prohibition  of  sales  was,  in  effect,  the  re- 
peal of  the  provision  in  respect  to  the  child,  heir,  or  devisee, 
in  cases  where  sales  were  made. 

Repeals  by  implication  are  not  favored,  but  if  there  is  a 
positive  and  irreconcilable  repugnancy  between  the  old  law 
and  the  new,  the  new  must  stand  and  the  old  fall,  even 
though  the  result  is  reached  by  implication  alone.  After 
all,  the  question  is  one  of  legislative  intent,  to  be  ascertained 
by  an  examination  of  both  statutes,  the  rule  being  that  the 
■two  are  to  stand  unless  the  contrary  is  manifested  beyond  a 
doubt. 

As  has  been  seen,  the  limitation  is  confined  to  such  mar- 
ried persons  as  took  under  the  fourth  section  of  the  act, 
where  provision  is  made  for  those  who,  in  the  language  of 
Judge  Dbadt  (Deady'sReps.  11),  "had  built  towns,  opened 
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and  improved  farms,  established  churches  and  schools,  and 
laid  out  highways,"  and  who,  when  the  United  States  as- 
sumed exclusive  governmental  control  of  the  territory,  were 
found  "engaged  in  agriculture,  trade,  commerce,  and  the 
mechanical  arts."  These,  it  may  fairly  be  presumed,  were 
special  objects  of  the  bounty  of  the  governnoent.  The  pro- 
hibition of  sales  was  undoubtedly  intended  to  protect  the 
United  States  to  some  extent  against  fraudulent  claims,  and 
at  the  same  time  to  place  an  obstacle  in  the  way  of  an  im- 
provident disposition  of  their  property  by  the  settlers  under 
the  influence  of  the  new  order  of  things,  but  at  all  times 
the  husband  or  wife  taking  under  Sec.  4  could  cut  off  a  child 
or  heir  by  will.  The  prohibition  was  in  respect  to  sales,  and 
the  power  to  devise  was  expressly  given  this  class  of  bene- 
ficiaries. It  is  clear,  therefore,  that  the  limitation  was  not 
intended  altogether  for  the  benefit  of  children  or  heirs. 

The  delay  which  necessarily  attended  the  delivery  of  the 
patents  after  settlers  had  become  entitled  to  them  under  the 
law,  oftentimes  operated  with  great  hardship  upon  those 
whom  Congress  intended  to  assist.  In  view  of  this,  after 
the  expiration  of  nearly  four  years  from  its  enactment,  when 
the  government  needed  no  more  time  for  the  detection  of 
frauds,  and  the  people  had  become  accustomed  to  their 
change  of  circumstances,  the  prohibition  of  sales  was  re- 
moved, evidently'  in  the  interest  of  the  settlers.  After  this, 
confessedly,  all  who  had  perfected  their  right  to  a  patent 
for  the  lands  they  had  occupied  and  cultivated  for  the  requi- 
site length  of  time,  other  than  the  married  beneficiaries  un- 
der Sec.  4,  could  sell  and  convey  to  the  purchaser  an  inde- 
feasible estate,  and  there  certainly  does  not  seem  to  be  any 
good  reason  why  these  special  objects  of  regard  should  be 
made  an  exception  to  this  general  rule.  It  was  a  part  of  the 
original  donation  system  to  keep  all  the  donated  lands  from 
sale^  until  the  patents  issued,  but  as  soon  as  the  patents  were 
delivered  all  conditions  were  withdrawn  and  all  restraints 
removed.  When  the  settler,  whether  married  or  single,  be- 
came an  actual  patentee,  he  could  sell  and  convey  in  fee. 
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The  land  was  his  own  to  dispose  of  as  he  chose«  All  that 
prevented  his  doing  so  before,  after  his  right  to  the  patent 
had  been  perfected,  was  the  prohibition  of  sale. 

After  this  prohibition  was  taken  away  the  sjetem  was 
racBcally  changed,  and  a  perfected  right  to  a  patent  was 
made  as  good  as  the  patent  itself  for  all  purposes  except  the 
mere  convenience  of  proving  title.  A  grant  by  Congress^ 
onder  these  circumstances,  of  the  right  to  sell  the  landj 
mnst  have  been  intended  to  authorize  those  entitled  to  pa- 
tents to  convey  in  the  same  manner  they  could  if  the  patent 
had  been  actually  delivered.  Any  providon  in  the  act  trans- 
ferring the  title  of  the  settler,  in .  case  of  his  death  before 
receiving  the  patent,  to  bis  child,  heir,  or  devisee,  is  palpa- 
bly inconsistent  with  an  unlimited  power  to  sell  and  convey 
the  land.  The  two  can  not  stand  together,  and,  consequently^ 
the  power  of  sale,  which  was  the  latest  enactment,  must  pre- 
vaiL  In  this  connection  it  is  worthy  of  remark  that  the 
devisee  of  the  settler  dying  before  patent  is  as  mudb  entitled 
to  ti^e  under  the  law  as  a  child  or  heir.  Certainly  it  could 
never  have  been  the  intention  of  Congress  to  allow  a  settler 
to  defeat  a  conveyance  by  a  subsequent  will.  But  if  the 
child  or  heir  could  take,  so  must  the  devisee. 

Bat  there  is  still  another  argument  in  favor  of  the  repeal, 
which  is  equally  cogent.  There  can  not  be  a  doubt  that  the 
great  object  of  the  law  was  to  invest  the  early  settlers  of 
that  territory  with  complete  ownership  of  the  land  they  had 
resided  upon  and  cultivated,  while  the  ownership  of  the  soil 
was  in  controversy  between  the  two  sovereign  claimants. 
The  authority  to  sell  before  patent  was  an  additional  boon 
granted  by  the  government  The  retention  of  the  original 
limitation  in  favor  of  the  children,  heirs,  and  devisees  must 
necessarily  affect  materially  the  value  of  the  title  which 
could  be  conveyed.  It  operated  against  no  one  except  mar- 
ried settlers  residing  in  the  country  on  or  before  Dec.  1, 
1850.  This  would  necessarily  include  those  making  their 
claims  by  reason  of  possession  taken  under  the  provisional 
government,  and  it  will  not  for  a  moment  be  presumed  that 
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this  specially  desemng  class  of  settlers  were  akme  to  be  in- 
cumbered by  such  a  restriction  on  their  title. 

In  conclusion,  we  hold  that  the  conveyance  by  Waymire 
and  wife,  after  they  had  secured  the  right  to  a  patent,  but 
before  the  patent  had  issued,  passed  the  fee,  or  an  equitable 
right  to  the  fee,  to  their  grantees,  and  consequently  that 
there  was  no  error  in  the  court  below. 

Judgment  affirmed. 


United  States  Supreme  Court  Abstracts. 


Oriminal  Law — Statute  of  Limitation —  WUhbolding  Pensie» 
Money. — ^Indictment  for  withholding  pension  moneys  paid 
to  defendant  as  agent  aod  attorney  for  another;  plea,  the 
Statute  of  Limitation  of  two  years  as  a  bar.  The  trial  Judges 
certified  that  it  appeared  on  the  trial  that  the  pensioner  de- 
manded her  money  of  defendant  on  the  24th  of  December, 
1870,  and  he  refused  to  pay  her,,  and  had  never  paid  her  up 
to  the  finding  of  the  indictment,  September  15,  1875 ;  that 
he  requested  the  judge  to  instruct  the  Jury  to  acquit  him 
because  the  oilense  was  barred  by  the  Statute  of  Limita- 
tions, which  the  court  refused  to  do.  Meld:  that  the  cohort 
erred ;  the  crime  was  not  a  continuous  one  and  the  statute 
(Kev.  Stats.,  Sec.  1044)  was  a  bar.  United  States  vs.  Irvine. 
Opinion  by  Milleb^  J.        • 


mttt  €mt  ^m  MunA 


Vol.  3.  Maeoh  15,  1879.    .  No.  3. 

* 

Current  Topics. 

AoooxPAKTim  this  nmmber  of  the  Sovksal  in  an  **  Appen^- 
dix**  of  unwritten  opinions  of  our  Sopreme  Court  which  we 
h<qpe  will  be  of  yalne  to  our  snbaoribere.  We  will  issne  them 
as  often  as  will  be  found  necessary  and  convenient.  We  can 
not  claim  for  these  cases  the  dignitj  or  value  of  an  authoritj 
(except  perhaps  in  a  few  oases),  because  the  record  often  pre- 
sents two  or  more  issues  either  of  which  the  appellate  may 
have  considered,  and  in  the  absence  of  a  written  expression 
we  can  not  draw  a  safe  and  positive  conclusion  ;  yet  as  com- 
pilations of  authorities  upon  given  subjects  they  are  sure  to 
be  of  great  value  and  sid^ 

The  following  notice  has  been  given  by  the  Clerk  ol  the 
Supreme  Court : 

The  ealendar  for  the  April  term  at  Los  Angeles  will  be 
made  up  on  the  23d  day  of  March,  1879,  and  will  consist  of 
all  criminal  cases  on  file,  and  all  civil  cases  from  the  counties 
cf  Santa  Barbara,  Ventura,  Eem,  Inyo,  San  BemardinOi 
San  Diego,  and  Los  Angeles. 

The  calendar  for  the  May  term  at  Sacramento  will  be  made 
up  on  the  19ili  day  of  April,  1879,  and  will  consist  of  all 
criminal  cases  on  file,  and  all  civil  cases  from  thecounties  of 
Alpine,  Amador,  Butte,  Colusa,  El  Dorado,  Lassen,  Modoc, 
I^evada,  Placer,  Plumas,  Sacramento,  Sierra,  Sutter,  Shasta, 
Siskiyou,  Tehama,  Tuolumne,  Trinity,  Yolo,  and  Tuba. 

Cases  from  other  counties  may  be  placed  on  either  calen* 
dar  by  stipulation,  to  be  filed  with  the  Clerk  at  his  office  in 
San  Francisco  on  or  before  the  time  above  mentioned  for 
the  making  up  of  the  respective  calendars. 

By  order  of  the  Chief  Justice.        D.  B.  Woolf,  Clerk. 


/ 
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Supreme  Court  of  Galifomia. 

Jakuaby  Tebm. 


[No.  10;{76.] 

.    [FUed  March  10, 1879.] 
PEOPLE  vs.  SPBAGUE. 

1.  Ib  this  case  the  District  Court  was  Jttstilledin  denying  a  motion  for  a  wmtinnanoe. 

2.  An  order  exoluding from  theoourt-room  sach  of  the  jurors  snmmonedfor  tlie  term 

as  are  not  impaneled  to  try  the  case  is  not  a  deprivation  of  the  right  of  pnhlio 
triaL 
8«  The  Trial  Court  may  make  an  order  excluding  from  the  court-room  all  the  wit- 
nesses but  the  witness  under  examination. 
4.  An  affidaTit  of  a  juryman  is  not  receivable  to  impeach  his  yeidicL 
6.  It  is  not  error  to  refrue  an  offered  instruction—'''  A  witness  fidae  in  one  part  of  his 
testimony  is  to  be  distrusted  in  others,"  when  an  instruction  is  given  in  these 
words :    "A  witness  willfhUy  false  in  one  part  of  his  testimony  is  to  be  dis- 
trusted in  others*" 

6.  The  failure  of  the  Clerk  of  the  court  to  read  the  indictment  and  to  state  the  defend- 

ant's plea,  was  not  fiittal  error-^it  appearing  that  the  jury  were  from  the  com« 
menoement  of  the  trial  ftilly  informed  of  the  precise  charge  against  the  defend- 
ant and  of  the  issue  raised  by  his  plea  of  not  guilty. 

7.  On  hearing  an  appeal  this  court  will  give  judgment  without  regard  to  technical  er- 

rors or  defects,  or  te  exceptions,  which  do  not  affect  the  substantial  rights  of  a 
defendant. 

Appeal  from  the  First  District  Oonrt,  Yentora  Oonnly. 

The  defendant  was  indicted  for  mnrder.  At  the  trial  he 
moved  for  a  continaance  on  the  glrounds  of  great  excitement 
and  prejudice  against  him,  so  that  he  could  not  safely  go  to 
trialy  and  also  upon  the  grounds  of  the  absence  of  material 
witnesses.  It  was  the  first  motion  for  a  continuance.  No 
motion  for  change  of  venue  was  made.  The  court  denied 
the  motion. 

The  jury  found  defendant  guilty  and  he  appealed. 

The  remaining  facts  appear  in  the  opinion. 

Creed  Bayvrumdf  James  D.  Fay^  JBRnea  d  BrooJts,  N.  C.  Sled- 
906^  and  W.  W.  AUen^  for  defendant. 

J.  Hamer^  L.  C.  Oranger,  W.  F.  WtUiamSy  Ihrank  GanaM, 
B.  jP.  WiXIAixmBi  Jamea  0.  Howard^  and  N.  Blaxkstock^  for 
plaintiff. 
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MoKiNSTBTy  J.^  delivered  the  opinion  of  the  corut. 

The  court  below  was  jastified  in  denying  defendant's  mo- 
tion for  a  continuance. 

The  order  excluding  such  of  the  jurors  as  were  not  impan- 
eled to  try  the  case  was  not  a  depriyation  of  the  right  otpulh 
lie  trial. 

The  wife  and  daughters  of  defendant  were  witnesses,  and 
were  properly  included  within  the  order  which  excluded  from 
the  court-room  all  witnesses  but  the  onei  under  examination. 

The  court  properly  held  that  the  affidavit  of  a  juror  could 
not  be  received  to  impeach  his  verdict,  and  the  alleged  com- 
munication of  the  Deputy  Sheriff  (if  it  could  be  considered 
as  proved)  was  utterly  unimportant,  and  could  not  have  in- 
fluenced the  verdict. 

Defendant  requested  the  court  to  charge  the  jury  :  ^' A 
witness  false  in  one  part  of  his  testimony  is  to  be  distrusted 
in  others." 

The  court  gave  the  instruction  after  inserting  the  word 
**virillfully"  immediately  before  the  word  ^yafoe,"  and  refused 
to  give  the  charge  as  asked,  to  which  the  defendant  excepted. 

The  maxim  ^^falsua  in  uno^  /alms  in  omntbua^  is  not  to  be 
construed  as  authorizing  a  court  to  charge  that  if  a  witness 
perjures  himself  in  respect  to  one  or  more  particulars,  the 
jury  must  reject  all  his  testimony.  {People  vs.  Strong^  30 
Cal.  156.)  The  rule  is  that  the  jury  may  reject  the  whole  of 
the  testimony  of  a  witness  who  has  willfully  sworn  falsely  as 
to  a  material  point ;  that  is  to  say,  the  jury  being  convinced 
that  a  witness  has  stated  what  was  untrue,  not  as  the  result 
of  mistake  or  inadvertence,  but  willfully  and  with  the  design 
to  deceive,  must  treat  all  his  testimony  with  distrust  and  sus- 
picion, and  reject  all  unless  they  shall  be  convinced,  not- 
withstanding the  base  character  of  the  witness,  that  he  has  in 
other  particulars  sworn  to  the  truth.  The  third  subdivision 
of  Section  2061  of  the  Code  of  Civil  Procedure  is  but  de- 
claratory of  the  rule  above  considered,  and  by  requiring  a 
jury  to  distrust,  necessarily  authorizes  them  to  reject  all  the 
testimony  of  such  a  witness,  in  a  proper  case.  The  word 
''false"  is  not  the  equivalent  bf  '^  mistake"  as  contended  for 
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by  defendant's  counsel ;  the  word  ''  willfollj"  did  not  change 
the  effect  of  the  instruction  as  offered. 

After  the  jury  was  impaneled  and  sworn,  the  clerk  did  not 
(as  directed  by  Section  1093  of  the  Penal  Code)  read  the  in- 
dictment and  state  defendant's  plea.  It  appears  from  the 
bill  of  exceptions,  however,  that  during  the  impaneling  of 
the  jury  the  substance  of  the  indictment  and  plea  wer^  many 
times  repeated ;  that  in  opening  the  case  to  the  jury  the  Dis- 
trict Attorney  stated  the  substance  of  the  indictment  and 
also  def endant'd  plea  thereto ;  that  in  the  charge  of  the  court 
the  substaince  of  the  indictment  and  plea  were  again  men- 
tioned, and  that  the  defendant  made  no  objection  to  proceed- 
ing with  the  trial  by  reason  of  the  failure  of  the  clerk  to 
read  the  indictment  or  to  state  the  plea,  nor  in  any  way  re- 
ferred to  the  omission  until  after  the  verdict  had  been  re- 
ceived and  entered  on  the  minutes,  and  the  jury  polled  at  de- 
fendant's request.     Section  1404  of  the  Penal  Code  provides  : 

''Neither  a  departure  from  the  form  or  mode  prescribed 
by  this  Code  in  respect  to  any  pleading  or  proceeding,  nor 
an  error  or  mistake  therein,  rendera  it  invalid,  unless  it  has 
actually  prejudiced  the  defendant,  or  tended  to  his  prejudice, 
in  respect  to  a  substantial  right ;"  and  Section  1258  of  the 
same  Code  is  as  follows  : 

''After  hearing  the  appeal,  the  court  must  give  judgment 
without  regard  to  technical  errors  or  defects,  or  to  excep- 
tions, which  do  not  affect  the  substantial  rights  of  the  par- 
ties." 

There  can  be  no  doubt  that  the  jury  were  fully  informed 
from  the  commencement  of  the  trial  of  the  precise  charge 
against  th^  defendant,  and  of  the  issue  raised  by  his  plea  of 
•'not  guilty." 

The  departure  from  the  form  or  mode  of  presenting  the 
issue  prescribed  by  the  statute  did  not  pr  judice  or  tend  to 
prejudice  the  defendant  in  respect  to  a  substantial  right,  and 
it  is  therefore  the  duty  of  this  court  to  give  judgment  with- 
out reference  to  an  irregularity — the  result  of  such  departure. 

Judgment  and  order  affirmed. 

We  concur:  Crockett,  J.  Bhodes,  J. 

NiLES,  J.  Wallace,  C.  J. 
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[No.  6,275.1 

[Filed  March  10,  1879.] 

STEINBURQ,  Respondent, 

vs. 
MEANY  (Sheriff),  Appellant. 

A  witnesf  haTing  testified  that  he  managed  certain  property,  as  the  agent  of  the  plaint- 
iff, his  wife— the  property  having  been  attached  at  the  suit  of  Newman,  as  the 
property  of  the  witness—was  asked  on  cross-examination :  "  What  was  the  un- 
derstanding between  yourself  and  Newman  relative  to  attaching  these  cattle, 
just  previous  to  the  commencement  of  the  attachment  suit } "  Held,  that  the  ques- 
tion was  legitimate  cross*  examination. 

A  party  by  the  examination  of  her  husband  as  a  witness  in  her  behalf,  waives  her  ob- 
jection to  his  examination  by  the  opposite  party  upon  any  of  the  issues  in  the 
action. 

Appeal  from  the  Thirteenth  District  Court,  County  of  Mer- 
ced. 

Heiael  &  lumer  and  L.  Quints  attorneys  for  appellant* 
P.  B.  King  and  L.  HamiUon,  attorneys  for  respondent. 

Bhodes,  J.,  delivered  the  opinion  of  the  court. 

The  property  in  controversy  had  been  attached  by  the 
Sheriff  under  a  writ  issued  in  an  action  brought  by  Newman 
against  George  Steinburg,  the  husband  of  the  plaintiff ;  and 
the  property  is  claimed  by  the  plaintiff  as  her  separate  prop- 
erty. George  Steinburg  was  called  as  a  witness  for  the 
plaintiff,  and  testified  that  he  managed  the  property  as  the 
agent  of  his  wife.  On  cross-examinatiofx  the  witness  was 
asked,  "What  was  the  understanding  between  yourself  and 
Newman  relative  to  attaching  these  cattle  just  prior  to  the 
commencement  of  the  attachment  suit  ?"  But  the  question 
was  objected  to  on  the  ground  that  it  was  not  legitimate 
cross-examination,  and  the  objection  was  sustained.  The  de 
fondant  then  proposed  to  make  him  his  own  witness,  and  re- 
peated the  question,  but  the  plaintiff  objected  to  his  answer- 
ing the  question,  on  the  ground  that  the  witness  being  the 
husband  of  the  plaintiff  could  not  be  examined  as  a  witness 
in  the  case  without  her  consent,  and  the  court  sustained  the 
objection. 
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The  question  proposed  was  legitimate  cross-examination, 
in  view  of  the  testimony  already  giyen  by  the  witness,  either 
to  show  that  he  was  not  acting  as  the  agent  of  the  plaintiff 
in  the  management  of  the  property,  or  to  lay  the  foundation 
for  his  impeachment. 

The  defendant  was  also  entitled  to  examine  the  witness  as 
his  own  witness.  The  first  subdivision  of  Sec.  1881,  of  the 
Code  of  Civil  Procedure,  provides  that  ''a  husband  can  not 
be  examined  for  or  against  his  wife,  without  her  consent ; 
nor  a  wife  for  or  against  her  husband,  without  his  consent.'' 
The  plaintiff  called  and  examined  George  Steinburg,  her  hus- 
band, as  a  witness,  and  on  his  examination  he  gave  testi- 
mony in  her  behalf,  which  was  both  relevant  and  material  to 
the  issues  involved  in  the  action.  The  examination  by  her 
is  to  be  deemed  and  taken  as  a  consent  on  her  part  to  his  ex- 
amination by  the  opposite  party,  in  respect  to  any  of  the  is- 
sues in  the  action. 

Judgment  and  order  reversed  and  cause  remanded  for  a 
new  trial. 

We  concur  : 

Cbooeett,  J. 

NiLES,  J. 
McKlKSTBT,  J. 

Wallace,  C.  J. 


[No.  6,259.] 

[Filed  March  10,  1879.] 

EICHAIUDS,  Bespondent, 

vs. 
KIRKPATRICK  et  al.,  Appellants. 

A  party  is  not  entitled  to  an  injunction  in  a  caae  where  he  has  a  plain,  Bx>eed7  and 
adequate  remedy  at  law. 

An  action  of  daim  and  dellTery,  initituted  hy  luch  party,  in  which  the  Sheriff  has 
taken,  and  is  holding,  the  possession  of  the  property,  is  a  plain,  speedy  and  ade- 
quate remedy  as  against  a  threatened  sale  of  the  property  by  a  Constable,  from 
whose  possession  it  was  taken  by  the  Sheriff. 

Appeal  from  the  Thirteenth  District  Court,  Mariposa  Co. 
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The  facts  appear  in  the  opinion. 

WiggirUon,  Farrar  dh  Barry,  attorneys  for  appellants. 
L.  F.  Jones,  attorney  for  respondent. 

Bhobes,  J.,  delivered  the  opinion  of  the  conrt. 

One  of  the  defendants,  Olcese,  having  obtained  a  jndg- 
ment  against  Ivy,  oaosed  an  execution  to  be  issued^  and  the 
other  defendant,  as  a  Constable,  levied  the  execution  upon 
the  personal  property  in  controversy,  as  the  property  of  Ivy, 
and  is  about  to  sell  the  same  in  satisfaction  of  the  execution. 
Two  days  after  the  levy,  the  plaintiff  commenced  an  action 
of  claim  and  delivery  against  the  Constable  for  the  recovery 
of  the  property,  and,  as  alleged  in  the  complaint  in  this  ac- 
tion, process  was  issued,  by  virtue  of  which  the  Sheriff  took 
possession  of  the  property.  This  action  was  instituted  to  re- 
strain the  sale  of  the  property  under  the  execution  above 
mentioned,  and  was  brought  two  days  after  the  action  of 
claim  and  delivery. 

A  party  is  not  entitled  to  an  injunction  in  a  case  where  he 
has  a  plain,  speedy  and  adequate  remedy  at  law.  {Leach  vs. 
Day,  27  Cal.  643 ;  Bahn  ya.  Minis,  40  Cal.  421.)  No  reason 
is  given  why  the  plaintiff  could  not  obtain  all  the  relief  to 
which  he  is  entitled,  in  the  pending  action  of  claim  and  de- 
livery. While  the  property  is  held  by  the  Sheriff  under  the 
process  in  that  action,  the  Constable  can  not  sell  it,  and 
should  the  property  be  redelivered  by  the  Sheriff  to  the  Con- 
stable upon  his  execution  of  the  statutory  undertaking,  that 
undertaking  is  presumptively  sufficient  protection  to  the 
plaintiff  should  he  recover  a  judgment  in  that  action. 

Order  reversed  and  cause  remanded. 

We  concur : 

Crockett,  J. 

MoElNSTBT,  J. 

Nnjss,  J. 
Wallace,  C.  J. 
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[No.  5^1.] 

[Filed  March  10,  1879.] 
SAUSBUBY  ET  AL.y  Bespondents, 

It   YB. 
SHIBLEY  ET  AL.,   APPELLAin». 

1.  If  a  lease  for  ten  yean  and  aix  months  oontain  a  stipulation  that  in  addition  to  the 

monthly  rent  the  lessee  will  pay  all  taxes,  rates  or  assessments  which  at  any 
time  during  the  term  may  be  levied  or  assessed  on  the  demised  premises,  the 
lessee  is  bound  by  the  coTenant  to  pay  the  taxes  levied  on  the  property  during 
the  last  six  months  of  the  torn. 

2.  But  if  the  lease  contain  a  Airther  stipulation  that  if  the  net  amount  of  rents  re- 

ceived by  the  lessee  from  the  demised  premises,  after  deducting  the  taxes  and 
assessments,  in  any  one  year  during  the  term,  be  Insufficient  to  pay  the  monthly 
rent,  in  that  event  the  lessee  should  not  be  liable  to  pay  more  for  the  rent  "nor 
upon  the  oovenants  of  this  lease  *'  than  such  amount  as  he  shall  receive  as  the 
rents  and  profits  of  the  property ;  this  is,  in  legal  effect,  a  stipulation,  that  dur- 
ing the  last  six  months  of  the  term',  the  lessee  shall  not  be  required  to  pay  more 
for  the  monthly  rents  and  for  taxes  levied  during  that  period,  than  he  shall  have 
received  during  the  same  period,  as  rents  and  profits  from  the  property. 

3.  In  an  action  on  the  lease  toVecover  from  the  lessee  taxes  paid  by  the  lessors,  and 

which  were  levied  on  the  property  during  the  last  six  months  of  the  term,  the 
complaint,  in  order  to  show  a  breach  of  the  covenant,  should  contain  an  aver- 
ment that  during  the  six  months  the  lessee  had  received  as  rents  'and  profits 
from  the  property,  a  sum  sufficient  to  pay  the  monthly  rent  and  the  taxes,  and 
if  the  sum  revived  be  not  sufficient  to  pay  all  the  rent  and  taxes,  it  should  at 
least  be  averred  that  some  amount  was  reoeived  by  the  lessee  during  the  six 
months,  which  would  be  applicable  to  the  taxes. 

Appeal  from  the  Fifteenth  District  Court,  Ciiy  and  Comity 
of  San  Francisco. 
The  facts  appear  sufficiently  in  the  opinion. 

Danid  Rogers  and  0.  F.  Sharp,  attorneys  for  appellants. 
J2.  P.  <£  H.  N.  Clement,  attorneys  for  respondents. 

Crockett,  J.,  delivered  the  opinion  of  the  court. 

In  legal  effect,  the  covenant  in  the  lease  was,  that  during 
the  last  six  months  of  the  term  the  lessee  would  pay  the 
monthly  rent,  and  all  taxes,  rates  and  assessments  which, 
during  the  six  months,  should  be  levied  or  assessed  upon  the 
demised  premises ;  but  subject  to  the  proviso,  that  if  the  net 
income  from  the  property  during  the  six  months  should  be 
insufficient  to  pay  the  rent,  taxes  and  assessments,  the  lessee 
was  under  no  obligation  to  pay  more  than  the  net  income 
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amounted  to.  In  sning  to  recover  the  taxes  levied  during 
that  period,  it  was  incumbent  on  the  plaintiff  to  show  in  the 
complaint  a  breach  of  the  covenant,  by  an  averment  that  the 
net  income  from  the  property  during  tJie  six  months  was  suf- 
ficient  to  pay  the  rent,  taxes  and  assessments ;  and  if  not 
sufficient  to  pay  the  whole,  the  amount  of  the  net  income 
should  have  been  averred,  so  £ts  to  show  the  amount,  if  any, 
applicable  to  the  taxes.  But  there  is  no  such  averment,  nor 
any  equivalent  averment  in  the  complaint.  Subdivision  14 
of  the  complaint,  which  contains  the  only  averment  on  the 
subject,  is  in  these  words  : 

^'14.  That  in  every  year  during  the  term  of  said  lease,  the 
net  amount  of  rent  received  by  the  defendants  from  said 
premises  after  deducting  all  taxes  and  assessments  levied  or 
assessed  on  said  premises  and  the  improvements  thereon,  ex- 
ceeded the  sum  of  two  hundred  and  fifty  dollars  per  month ; 
and  the  net  amounts  of  rent  by  them  received  from  said 
premises  during  the  last  year  of  said  term  w£ts  more  than 
sufficient  to  pay  said  rent  of  two  hundred  and  fifty  dollars 
per  month,  and  said  tax  of  two  thousand  four  hundred  and 
twenty-three  dollars  and  twenty-six  cents,  and  all  other  rates, 
taxes  and  assessments  on  said  premises  and  improvements." 

The  familiar  rule  is  that  a  pleading  is  to  be  construed  more 
strongly  against  the  pleader;  and  the  averment  that  ''in 
every  year  during  the  term  of  said  lease, **  and  that  "during 
the  last  year  of  said  term**  the  rents  and  profits  received  by 
the  lessee,  were  more  than  sufficient  to  pay  the  rent  and  the 
taxes  levied  during  that  year,  can  not  be  equivalent  to  an 
averment  that  during  the  last  six  months  of  the  term,  which 
was  only  a  fraction  of  a  year,  the  income  from  the  property 
was  sufficient  to  pay  the  rent  and  taxes  during  that  fraction 
of  a  year.  A  year  is  twelve  calendar  months,  and  when  the 
averment  is  that  "during  a  year,"or  "in  every  year"  during 
a  term  of  years,  a  certain  event  happened,  the  natural  con- 
struction of  this  language  is  that  the  event  transpired  during 
a  period  of  twelve  months.  On  the  opposite  construction, 
the  averment  of  this  complaint  would  apply  as  well  to  a 
period  of  one  day  in  a  year,  as  to  a  term  of  six  months,  each 
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being  only  a  fraction  of  a  year.  If  this  lease  had  been  for  a 
term  of  ten  years  and  three  days,  instead  of  ten  years  and 
six  months,  and  if  the  action  had  been  to  recover  taxes  levied 
daring  the  three  days,  to  the  amonnt  of  twenty-four  hundred 
dollars,  I  apprehend  an  averment  in  the  complaint,  that  "in 
every  year  during  the  term"  the  income  from  the  property 
had  exceeded  the  rents  and  taxes,  and  that  "during  the  last 
year  of  said  term**  the  income  had  been  more  than  sufficient 
to  pay  the  rent  and  the  $2,400  for  taxes,  could  not  be  held 
on  any  reasonable  interpretation  of  the  language  to  be  equiv- 
alent to  an  averment  that  the  income  from  the  property  dur- 
ing the  three  days  was  more  than  sufficient  to  pay  the 
rent  and  taxes ;  and  that,  too,  in  the  face  of  the  rule  that  a 
ple€uling  is  to  be  construed  more  strongly  ag&inst  the  pleader 
— and  that  all  reasonable  doubts  arising  on  the  face  of  the 
pleading  are  to  be  resolved  against  him.  We  are  of  opinion 
that  the  complaint  is  defective  in  substance,  for  a  failure  to 
aver  a  breach  of  the  covenant,  and  that  the  general  demurrer  to 
it  ought  to  have  been  sustained.  Moreover,  there  is  reason 
to  infer  that  the  cause  was  tried  on  the  theory  that  the  aver- 
ments of  the  complaints  already  quoted,  referred  to  the  last 
year  of  the  entire  term,  counting  back  from  September,  1869. 
We.  infer  so  from  the  fact  that  it  was  stipulated  at  the  trial, 
that  during  thai  year  the  income  from  the  property  was  more 
than  sufficient  to  pay  the  rent  and  taxes.  But  on  our  con- 
struction of  the  lease,  this  was  an  immaterial  circumstance, 
and  we  think  the  end  of  justice  demand  that  the  cause  should 
be  tried  anew  on  amended  pleadings. 

Judgment  and  order  reversed,  and  cause  remanded  with 
an  order  to  the  court  below  to  sustain  the  general  demurrer 
to  the  complaint. 
We  concur: 

NiLES,  J. 
McElNSTBT,  J. 

Bhodes,  J. 
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[No.  6,350.] 

[Filed  March  10,  1879.] 
JOHNSON,  Respondent,  vb.  PEERT,  Appellant. 

The  Act  of  April  4, 1870,  '*to  secure  a  lien  on  live  Btoekkept,  fed  or  pastured  by 
ranchmen  and  stable-keepers,**  was  not  repealed  by  the  Codes. 

A  judgment  will  not  be  reversed  for  a  failure  to  find  upon  certain  issues  in  the  cause, 
if  a  finding  npon  all  the  issues  would  not  require. a  different  judgment. 

Appeal  from  the  Fifth  District  Oourt,  San  Joaquin  County. 
The  facts  appear  in  the  opinion. 

F.  T.  Baldwin  and  J.  0.  Campbell,  attorneys  for  appellant. 
Ibrry  dk  McKinne,  attorneys  for  respondent. 

Rhodes,  J.,  delivered  the  opinion  of  the  court. 

It  appears  from  the  findings  that  there  was  due  to  the 
plaintiff,  as  the  proprietor  of  a  livery  stable,  $291  25,  for  the 
care,  keeping  and  feed  of  the  horses,  and  for  the  safe-keeping 
of  the  other  property  mentioned  in  the  complaint,  under  con- 
tract with  Dunbar,  the  owner  of  all  said  property ;  that  while 
he  was  in  possession  of,  and  keeping  and  taking  care  of  the 
property,  the  defendant  took  the  same  from  the  possession 
of  the  plaintiff,  and  that  the  plaintiff  notified  the  defendant 
of  this  lien  upon  the  property,  for  the  said  indebtedness  of 
Dunbar.  The  defendant  justifies  under  an  attachment,  is- 
sued to  him  as  a  constable,  in  an  action  instituted  by  Mc- 
Cloud  against  Dunbar  before  a  Justice  of  the  Peace,  and  a 
judgment  rendered  by  such  Justice  of  the  Peace  in  said 
action  against  Dunbar,  and  an  execution  issued  upon  the 
judgment. 

If  the  plaintiff  held  a  lien  upon  the  property  as  the  propri- 
etor of  a  livery  stable,  the  defendant  was  not  justified  in  tak- 
ing the  property  from  his  possession.  {Treadu>e[l  vs.  Davis^ 
34  Cal.  601.)  The  Act  of  April  4,  1870  (Statutes  1869-70, 
p.  723),  gives  to  the  '*  proprietors  of  stables  and  ranches  or 
farms"  a  lien  upon  ''  all  live  stock  pastured,  kept  or  fed  by 
them,  under  contract  with  the  owners  thereof*'  for  the  amount 
due  for  the  care  and  feed  of  such  live  stock ;  and  {authorizes 
them  to  recover  and  hold  possession  of  such  live  stock  until 


66  The  Pacific  Coast  Lair*  Joubnal. 

the  amount  of  stioli  lien  shall  be  paid.  The  Civil  Code  con- 
tains no  provision  expressly  giving  sach  lien  to  livery  stable 
keepers ;  and  unless  Section  3051  of  the  Civil  Code  is  to  be 
construed  as  extending  to  such  cases,  the  above  mentioned 
Act  of  April  4,  1870,  remains  in  force,  because  not  repealed 
by  the  Codes.  That  section  seems  to  be  limited  to  a  Hen  for 
the  compensation  due  for  **  labor  or  skUl  employed  for  the 
protection,  improvement,  safe-keeping  or  carriage"  of  personal 
property  lawfully  in  his  possession,  but  does  not  extend  to 
the  expenses  of  ''feed  or  pasturage"  of  animals.  We  are, 
therefore,  of  the  opinion  that  the  Act  of  April  4,  1870,  was 
not  repealed  by  the  Codes,  and  that  the  plaintiff  held  a  lien 
upon  the  property  in  controversy,  under  the  provisions  of 
that  Act.  (Section  3051  was  amended  in  1878,  so  as  to  give 
liens  to  proprietors  of  stables  and  others  for  the  care  and 
feeding  of  horses  and  stock.) 

The  court  failed  to  find  the  facts  in  respect  to  the  proceed- 
ings and  attachment  under  which  the  defendant  justified  the 
seizure  of  the  property.  It  is  proper  that  the  court  should 
find  upon  all  the  issues  in  a  cause,  but  if  the  same  judgment 
would  be  rendered  upon  a  finding  upon  all  the  issues,  as  is 
required  upon  the  facts  as  found,  the  omission  to  find  upon  a 
part  of  the  issues,  is  not  an  error  of  which  either  party  can 
complain.  Judgment  and  order  affirmed. 
"We  concur : 
Cbockett,  J. 

NlLBS,  J. 

^  Wallace,  C.  J. 

McKlNSTRT,  J. 

[No.  10,891.] 

[Filed  March  10,  1879.] 
PEOPLE  TS.  SOTO. 

1.  In  a  prosecution  for  burglary,  the  Intent  with  which  the  defendant  entered  the  build- 

ing is  a  question  of  fact  for  the  jury. 

2.  If  a  person  enters  an  inhabited  building  through  a  window  clandestinely,  at  a  late 

hour  at  night,  after  the  lights  hare  been  extinguished,  the  jury  will  be  justified 
fi-om  these  eircomstances  in  finding  that  the  entry  w^  with  the  intent  to  com- 
mit larceny. 
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S.  The  tettxmony  of  a  womaB  deeping  in  the  buildiDg,  who  had  no  prerious  knowl- 
edge of  the  defendant,  that  she  belieTed  the  entry  was  made  for  the  purpose  of 
having  sezual  intercourse  with  her,  if  admissible  as  eridenee,  could  not  be  held 
to  establish  the  intent  of  defendant  concIuaiTely.  It  was  for  the  jury  to  deter- 
mine the  intent.  » 

Appeal  from  the  County  Court  of  Contra  Costa* 

F.  M.  Warmcaaile,  for  the  People. 
Mi  B.  Chase,  for  defendant 

Cbockett,  J.y  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  for  burglary,  in  having  entered 
a  dwelling  house  in  the  night  time,  with  the  intent  to  commit 
petit  larceny.  The  proof  was  that  the  defendant  at  a  late 
hour  of  the  night,  after  the  family  had  retired  and  the  lights 
had  been  extinguished,  entered  tiie  building  through  a  win- 
dow and  was  found  in  a  bed-room,  in  which  a  woman  and 
three  infant  children  were  sleeping  in  one  bed ;  that  he  seized 
the  woman  by  the  throat  and  threw  himself  across  the  bed, 
but  on  her  making  an  outcry  left  the  building  without  any 
further  act  of  violence,  and  without  having  committed  a  lar- 
ceny, so  far  as  the  evidence  shows.  The  woman  further  tes- 
tified that  she  had  no  previous  knowledge  of  the  defendant, 
but  stated  it  as  her  belief  that  his  purpose  in  entering  the 
building  was  to  have  sexual  intercourse  with  her.  On  this 
evidence  the  jury  found  the  defendant  guilty  as  charged  in 
the  indictment,  and  the  defendant  appeals. 

The  only  ground  relied  upon  for  the  reversal  of  the  judg- 
ment is,  that  the  verdict  was  not  justified  by  the  evidence, 
which,  it  is  contended,  did  not  tend  to  prove  that  he  entered 
the  building  with  the  intent  to  commit  larceny.  But  the 
intent  with  which  he  entered  was  a  question  of  fact  for  the 
jury ;  and  though  there  was  no  direct  evidence  of  the  intent, 
it  might  be  inferred  from  the  surrounding  circumstances. 
The  weight  to  be  given  to  these  was  a  question  properly  left 
to  the  jury ;  and  when  a  person  enters  a  building  through  a 
window  at  a  late  hour  of  the  night,  after  the  lights  are  ex- 
tinguished, and  no  explanation  is  given  of  his  intent,  it  may 
well  be  inferred  that  his  purpose  was  to  commit  larceny,  such 
being  the  usual  intent  under  these  circumstances.    The  be- 
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lief  of  the  woman  {hat  he  entered  wiih  forOier  intent  to  have 
sexual  intercourse  with  her  is  of  no  consequence.    It  was  for 
the  jury  to  determine  the  intent,  and  whether  her  belief  was 
entitled  to  any  weight.    Judgment  and  order  affirmed. 
We  concur : 

NiLES,  J. 

McEmsTBTy  J. 
Bhodes,  J. 
(Wallace,  C.  J.,  did  not  express  an  opinion.) 


[No.  6,196.] 

[FUed  March  10, 1879.] 
MAXWELL,  Plaintiff  and  Bbspondent, 

TS. 

BOARD  OF  SUPERVISORS  OF  STAOTSLAUS  COUN- 

TY,  Defendants  and  Appellants. 

1.  A  citisen  and  tax-paver  of  a  county  may  apply  for  certiorari  to  annul  an  order  or 

resolution  of  the  Board  of  Supenrisort  made  in  exoest  of  tlie  jurisdiction  of  the 
Board  when  exereieing  jadieial  fonctions. 

2.  The  Board  of  Superrisors  of  a  county  has  no  power  to  oontraet  for  any  of  the  coun- 

ty printing,  without  the  ten  days'  public  notice,  that  such  contract  will  be  let  to 
the  lowest  Udder,  which  is  required  by  Seetion  4047  of  the  Politieal  Code. 

Appeal  from  the  Fifth  Judicial  District,  Stanislaus  County. 

Hewd  dk  Twmer^  Caldwell  dt  MtnoTf  and  L.  Quints  attorneys 
for  appellants. 

Terry,  McExnne  dk  Ikrry,  and  W.  L.  Dudley^  attorneys  for 
respondent. 

McEinstbt,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  proceeding  in  the  District  Court  of  the  Fifth 
Judicial  District,  in  and  for  the  county  of  Stanislaus,  by  writ 
of  certiorari,  to  review  the  action  of  the  Board  of  Supervisors 
in  making  and  entering  into  a  contract  for  and  on  behalf  of 
the  county  of  Stanislaus,  with  one  J.  D.  Spencer,  to  do  cer- 
tain counfy  printing  for  Stanislaus  Couniy.  On  the  9th  day 
of  February,  1878,  the  Board  of  Supervisors,  while  in  regular 
session,  passed  the  following  resolution : 
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**Ii€Solved,  That  this  Board,  by,  for  and  on  behalf  of  said 
conntj,  do  enter  into  an  agreement  with  the  said  Spencer,  ^ 
*  that  for  the  period  of  three  years  *  *  after  this  date 
all  proceedings  of  this  Board,  the  reports,  statements,  and 
adrertisements  of  the  officers  of  this  county,  for  which  the 
county  is  liable,  be  published  in  the  Staniskma  County  Weekly 
News,  at  the  following  rate  [the  rates  here  follow],  tiie  same 
to  be  paid  for  quarterly,  out  of  the  general  fund  of  said 
county,  not  otherwise  appropriated." 

Said  Board,  also  at  the  same  time,  made  and  entered  of 
record  the  following  resolutions : 

^^ Resolved,  That  no  bills  for  publishing  or  advertising  be 
allowed  by  this  Board,  contrary  to  the  above  resolution.** 

'^That  the  District  Attorney  be  requested  to  draw  an  agree- 
ment in  conformity  with  the  above  resolution,  and  that  the 
same  be  signed  by  the  Chairman  of  this  Board  and  in  behalf 
of  the  Board.*' 

Under  and  by  virtue  of  these  resolutions  the  contract  was 
made,  of  which  the  petitioner  complains,  a  copy  of  which  is 
attached  to  the  petition. 

The  petition  shows  that  said  contract  was  made  by  said 
Board  without  advertising  or  giving  any  notice  whatever  that 
said  Board  toould  entertain  or  receive  seeded  proposcds  or  bids  to 
contract  for  the  county  printing  of  Stanislaus  County.  And 
furthermore,  that  it  was  made  without  giving  any  notice,  pub-, 
lie  or  otherwise,  that  the  contract  for  such  printhig  would  be 
let  by  the  county  through  its  Board  of  Supervisors,  to  the 
lou}est  bidder,  or  would  be  let  at  all. 

When  the  case  was  called  for  hearing,  on  the  return  of  the 
writ,  the  Board,  by  its  counsel,  moved  to  quash  said  writ, 
and  also  demurred  to  the  petition.  The  motion  was  denied, 
the  demurrer  overruled.  Whereupon  judgment  was  entered 
vacating  and  annulling  the  orders  and  contract  set  up  in  the 
petition.    The  appeal  is  from  the  judgment. 

The  petitioner  is  a  citizen  and  tax-payer  of  the  county. 
The  first  point  of  the  appellant  is,  that  the  petitioner  is  not 
authoriised  to  apply  for  the  writ,  because  not  *'ben^iciaUy  in- 
terested'' within  the  meaning  of  Section  1069  of  the  Code  of 
CivU  Procedure. 
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Linden  vs.  Board  of  Superviaora  (45  Oal.  7),  was  mandamua 
— the  claim  being  that  a  public  duty  had  been  imposed  on 
the  defendants  by  reason  of  a  certain  petition  signed  and 
presented  by  a  large  number  of  persons,  but  it  did  not  ap- 
pear that  any  pecuniary  interest  of  the  plaintiff  was  involved. 
McCoy  vs.  Bryant  (also  cited  by  appellant),  was  a  bill  for  an 
injunction,  and  it  was  held  that  the  tax-payer  could  never  be 
injured  by  certain  bonds  issned  by  the  city  authorities  of 
San  Diego,  inasmuch  as  the  bonds  were  absolutely  void  in 
the  hands  of  any  and  every  holder.  Neither  of  these  cases 
are  exactly  in  point. 

The  other  cases  called  to  our  attention  by  appellant.  Com. 
vs.  BoaaUer  (2  Binn.  262),  Heffner  vs.  Com.  (28  Pa.  108),  and 
Stale  vs.  School  Fwnd  (4  Kan.  261),  were  applications  for  writs 
ol  mandamua.  In  such  cases  a  command  is  sought  compel- 
ling a  defendant  to  affirmative  action,  and  it  has  always  been 
held  that  a  relator  or  applicant  must  have  a  right  which  is 
specific,  complete,  and  legal,  and  for  which  he  has  no  other 
specific  and  equally  adequate  remedy.  The  neglect  of  apub-^ 
lie  officer  to  discharge  a  public  duty  may  affect  the  interest 
of  every  tax-payer,  but  such  result  must  in  ordinary  cases  be 
uncertain  and  dependent  upon  contingencies.  When,  how- 
ever, a  public  board  or  officer  has  exceeded  the  limited 
powers  conferred  by  law,  and  the  direct  consequence  of  such 
gxcessive  use  of  authority  must  be  to  add  to  the  burden  of 
local  taxation,  it  clearly  appears  that,  unless  the  act  tdtra 
virea  be  annulled,  each  tax-payer  must  suffer  injury,  common 
in  character,  but  special  in  amount  or  degreei 

It  would  seem  that  one  thus  directly  affected  should  be  en- 
titled to  a  remedy,  and  our  conclusion  is  that  petitioner  was 
authorized  to  commence  this  proceeding. 

The  second  point  made  by  appellant  is  :  ''Petitioner  alleg- 
ing the  orders,  resolution  and  contract  to  be  void^  was  bound 
by  the  allegation,  and  neither  himself  nor  any  one  else  could 
be  injured." 

Under  our  practice  (C.  C.  P.  1068)  the  writ  can  only  issue 
when  theretis  an  excess  of  jurisdiction. 

We  shall  assume,  as  was  assumed  by  counsel  at  the  argu- 
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ment,  that  in  providing  for  the  publication  and  printing  of 
the  matters-  mentioned  in  the  resolution  and  contract  the 
the  Board  was  eTerciBiiig  Judicial  funciiona* 

The  main  question  presented  is  :  ''Had  the  Board  power 
to  pass  the  order  or  resolution  and  to  make  the  contract  re- 
ferred to?" 

Among  the  enumerated  powers  of  the  Supervisors  are : 
**To  contract  for  the  county  printing  and  provide  books  and 
stationery  for  the  county  officers."  "  At  the  adjournment  of 
each  session  of  the  Board  to  cause  to  be  published  in  a  news- 
paper, or  othenoise,  a  fair  statement  of  all  their  proceedings, 
and  semi-annually  a  statement  of  .the  financial  condition 
of  the  county."    (Political  Code,  Sec.  4046,  Subs.  21,  22.) 

Section  3764  of  the  same  Code  requires  the  Tax  Collector 
to  publish  a  ''delinquent  list,"  and  provides,  "The  expense 
of  the  publication  to  be  a  charge  against  the  county."  Sec- 
tion 1055  makes  it  the  duty  of  the  Supervisors  to  cause  a 
copy  of  each  "Election  Proclamation "  to  be  published  in 
some  "newspaper  (if  B,nj)  printed  in  the  county."  By  Sec- 
tion 3654  the  Clerk  of  the  Board  is  required  to  give  notice 
of  the  time  the  Supervisors  will  meet  to  equalize  taxes — 
"by  publication  in  a  newspaper  if  any  is  printed  in  the 
county."  The  Tax  Collector's  notice  that  taxes  will  be  de- 
linquent at  a  certain  date,  mast,  in  every  case,  be  published 
in  some  newspaper  published  in  the  county  if  there  be  one.. 
(Sec.  3749.)  Notice  of  sale  must  be  printed  in  a  newspaper, 
if  any.  (Sec.  3766.     See  also  Sections  3792,  3882-3.) 

If  any  of  the  matters  referred  to  are,  as  they  may  be,  pub- 
lished by  prirUing^  and  the  county  is  liable,  as  it  is,  for  the 
expense  of  the  printing,  such  printing  is  county  printing. 

Section  4047,  as  the  same  was  prior  to  the  amendments  of 
1878,  read  :  '.'All  contracts  for — 1.  County  printing  ;  2.  Books 
and  stationery ;  and  3.  Supplies  for  county  institutions,  must 
be  made  with  the  lowest  bidder,  and  after  ten  days'  notice 
that  the  contract  will  be  let.  The  bidding  must  be  by  sealed 
proposals." 

It  would  be  giving  a  forced  construction  to  the  language 
employed  to  say  that  it  was  intended  that  a  portion  only  of 
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the  printing  for  which  the  county  would  be  obKged  to  pay 
should  be  advertised.  But  as  if  to  remove  any  possible  im- 
pression of  that  character  (if  any  such  existed),  the  amended 
section  (4047)  provides  that  contracts  for  "  ALL  county  print- 
ing "  must  be  made  with  the  lowest  bidder. 

The  resolution  passed  and  contract  made  with  the  Stanis- 
laus County  Weekly  Neujs,  in  the  absence  of  the  ten  day's  pub- 
lic notice  for  bids,  are  void. 

It  will  be  understood  that  there  is  nothing  in  the  forego- 
ing which  holds  it  to  be  the  absolute  duty  of  the  county  au- 
thorities to  contract  for  printing  with  the  lowest  bidder,  in 
case  of  fraudulent  collusion  between  the  bidders,  or  other 
fraud.    Judgment  affirmed. 

We  concur : 

Crookeit,  J. 
Bhodes,  J. 

NiL&S,  J. 


[No.  10^4.] 

[Piled  March  10,  1879.] 
PEOPLE  VS.  WHITNEY. 

When  the  record  doet  not  present  any  of  the  evidence  upon  a  point  to  which  an  in* 
ftmodon  relates,  it  will  not  be  aasnmed  that  evidence  was  introduced  which 
made  it  necessary  to  modify  the  instruction  as  given;  but  it  will  be  'assumed 
that  the  instruotion  was  correct,  if  it  was  legal  and  proper  in  any  conceivable 
state  of  the  evidence  legally  admissible  upon  the  point. 

An  instruction  that  **  a  juror  has  no  right  to  disbelieve  the  evidencci  as  a  juror,  while 
he  believes  it  as  a  man.  If,  therefore,  from  the  evidence  in  the  case,  you  believe 
as  men  that  the  defendant  is  guilty,  you  should  as  jurors  believe  him  guilty,"  is 
not  erroneous,  though  it  is  useless. 

Appeal  from  the  County  Court  of  Siskiyou  County. 

Jo  Hamiltonj  Attorney-General,  for  the  People. 
E.  Steele^  of  counsel  for  defendant. 

Rhodes,  J.,  delivered  the  opinion  of  the  court. 

The  evidence  is  not  contained  in  the  record.  In  review- 
ing an  instruction,  it  will  be  assumed  that  the  state  of  the 
evidence  was  such  as  to  warrant  the  instruction,  if  it  would 
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be  legal  and  proper  in  any  conceivable  state  of  the  evi- 
dence ;  but  in  the  absence  of  the  evidence  from  the  record 
it  will  not  be  assumed  that  evidence  was  introduced,  which 
would  require  a  modification  or  qualification  of  any  instruc- 
tion aa  given.  We  can  not,  therefore,  determine  from  the 
record  before  us  that  the  fifth  instruction  required  any 
qnalification  or  modification. 

At  the  request  of  the  District  Attorney,  the  court  in- 
structed the  jury  that:  "A  juror  has  no  right  to  disbelieve 
the  evidence,  as  a  juror,  while  he  believes  it  as  a  man.  K, 
therefore,  from  the  evidence  in  the  case,  you  believe,  as 
men,  that  the  defendant  is  guilty,  you  should,  as  jurors,  be- 
lieve him  guilly."  In  Com.  vs.  Harman  (4  Barr.  269),  Mr. 
G.  J.  Gibson,  in  commenting  upon  circumstantial  evidence, 
said  that  ^^  all  evidence  is  more  or  less  circumstantial,  the 
difference  being  only  in  the  degree ;  and  it  is  sufficient  for 
the  purpose  when  it  excludes  disbelief— that  is,  actual  and 
not  technical  disbelief;  for  he  who  has  to  pass  on  the  question 
is  not  at  liberty  to  disbelieve  as  a  juror  while  he  believes 
as  a  man."  The  instruction,  it  may  be  assumed,  was  taken 
mainly  from  the  language  above  cited ;  but  by  directing  the 
attention  of  the  jurors  to  the  evidence j  and  not  merely  to  the 
question  of  the  guilt  of  the  defendant,  or  even  to  the  ulti- 
mate facts  to  be  established  by  the  prosecution,  it  avoids 
the  objection  stated  by  Mr.  Justice  Dillon  in  State  vs.  0>^ 
lins  (20  Iowa,  98),  and,  in  our  opinion,  was  not  calculated  to 
mislead  the  jury. 

The  only  objection  to  the  instruction  is  that  it  is  useless, 
and  that,  having  been  given,  it  affords  the  defendant  an  op- 
portunity to  bring  it  up  to  the  court  for  review.  It  is  not 
to  be  presumed  that  jurors  would,  from  the  charge  of  the 
court,  the  arguments  of  counsel,  or  anything  transpiring  at 
the  trial,  entertain  the  idea  that  in  becoming  jurors  they 
had  ceased  to  be  men,  or  had  acquired  any  new  capacity  by 
which  they  might  test  the  truth  of  evidence ;  it  was,  there- 
fore, as  unnecessary  to  instruct  them  that  a  juror  has  no 
right  to  disbelieve  the  evidence  as  a  juror,  while  he  be- 


Iieye9  It  l»  »  man;  as  it  wonld  hAr^  been  to  char^  thenk 
tbat  in  bf  ccpPQting  jurora  they  had  not  lost  the  capacity 
'Vi^hlijh  jUbey  possessed  aa  mea  to  distinguish  truth  from 
iaUiehood  or  mistake. 

:  Judgment  affirmed.    Bemittitar  forthwith. 
'  Wti  concur; 

CfiOCEBTTy  J. 

:         KiiiBa^  J. 


ISotBB  of  Becent  Decisions. 


Neffotiabh  Nete. — ^A  negotiable  promissory  note  may  be 
indorsed  Jind  transferred  after  as  well  as  before  maturity^ 
tKe  indorsee  in  the  latter  case  taking  subject  to  all  equities 
between  the  antecedent  parties  to  it.  The  defenses  against 
which  an  indorsee  has  to  guard  in  taldpg  an  overdue  note 
are :  Firsts  those  which  have  arisen  since  the  execution  of 
the  note^  and  which  are  not  collateral,  but  which  relate  ta 
the  note  itself;  and  secondly^  those  which  are  inherent  in 
the  note,  and  which  would  show  it  to  have  been  void  ah 
incUoy  such  as  fraud ,  mistake  or  absence  of  a  sufficient  con- 
sideration. In  a  suit  by  the  indorsee  against  the  nyaker 
upon  an  accommodation  note  indorsed  by  the  payee  when 
over  due^  the  maker  can  not  set  off  a  note  given  to  him  by 
the  payee. 

If  a  loss  occurs  by  which  one  of  two  innocent  persona 
must  suffer^that  one  should  sustain  the  loss  who  has  most 
trusted  the  party  through  whom  the  loss  came*  (JEversolc 
YS.  MauU.    Ot  of  Appls.  of  Md.    Oct.  Term,  1878.) 

1.  Jurisdietum:  Circuit  Court  of  Baltimore  in  equity  aver 
trustee. — The  Circuit  Court  of  Baltimore,  as  a  court  of  equi- 
ty,  has  authority  to  appoint  a  trustee  in  the  stead  of  a  de- 
ceased trustee.  {Hall  vs.  Bryan.  OL  of  Appls.  of  Md. 
Oct.  Term,  1878.) 


mlk  ^mt  ^m  Mmxml. 


Vol.  3.  March  22,  1879.  No.  4. 

Current  Topics. 

A  QUESTION  of  some  importance  is  now  before  Judge  Mor- 
rison, of  the  Fourth  District  Court.  A  motion  has  been 
made  to  vacate  an  order  of  that  Court  staying  proceedings 
on  account  of  the  filing  of  a  petition  in  insolvency  by  the 
defendant.  The  action  was  commenced  before  the  petition 
was  filed,  for  the  recovery  of  rent  under  a  written  lease. 
The  personal  property  of  the  defendant  was  attached  to 
secure  the  amount  due.  The  point  specially  urged  by 
plaintiff  is,  that  a  discharge  under  the  insolvency  laws  would 
not  discharge  the  defendant  from  the  payment  of  rent,  nor 
from  the  obligations  of  the  lease.  Plaintiff's  counsel  con- 
tend thnt  a  lien  exists  at  common  law  for  rent,  and  as  the 
Bankrupt  Law  respected  liens,  so  must  the  State  Insolvency 
Laws.  Many  authorities  are  cited  to  support  the  proposi- 
tion. When  the  case  has  reached  a  decision  we  will  note  it 
more  fully. 

Under  the  present  Constitution  the  cost  of  the  Judiciary 
is  $265,300  per  annum.  The  State  contributes  $157,000  and 
the  counties  $108,300.  Under  the  proposed  Constitution  the 
Judiciary  will  cost  the  State  $159,000  and  the  counties 
$117,000,  making  a  total  of  $276,000;  and  showing  a  differ- 
ence of  $10,700  in  excess  of  the  present  system. 

The  Supreme  Court  of  the  United  States,  in  Chicago  & 
N.  W.  R.  R.  Co.  vs.  McElinley,  recently  decided  that  after 
judgment  in  a  cause  in  a  State  Court  has  been  reversed,  on 
appeal  and  a  new  trial  ordered,  the  right  to  a  new  trial  must 
be  perfected  absolutely  before  a  party  is  entitled  to  remove 
it  into  the  U.  S.  Circuit  Court,  under  the  Statute  of  March 
3,  1875. 
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Supreme  Court  of  California. 

January  Term,  1879. 


[No.  6,318.] 

[Filed  March  10,  1879.] 

ESTATE  OP  CLAKK,  Deceased- 

If  an  Executor  mingle  ihe  money  of  fhe  estate  with  his  own,  and  employs  the 
joint  fnnd  for  a  series  of  years  in  condncting  the  business  of  fanning, 
he  shall  be  chaiged,  on  the  settlement  of  his  acconnt,  with  legal  in- 
terest, to  be  computed  with  annual  rests ;  and  the  same  rule  will  preyail 
even  though  it  appear  that  he  was  at  all  times  able  to  respond  for  the 
trust  fnnd,  whenerer  payment  of  it  should  be  properly  demanded. 

Appeal  from  Probate  Court  of  Humboldt  County. 
(The  opinion  sufficiently  explains  the  case.) 

J.  J,  De  Haven,  Attorney  for  Executor  and  Appellant. 
J.  N.  Mdendy  and  W.  H.  Brumjiddy  Attorneys  for  Bep't. 

There  is  no  difference  in  principle  between  the  present 
case  and  that  of  the  estate  of  Stott,  decided  at  the  July 
term,  1877.  In  that  case  and  in  this,  the  Executor  mingled 
the  trust  fund  with  his  own,  and  employed  it  in  his  business. 
In  the  former  case  the  Executor  was  a  merchant,  and  for  a 
series  of  years  used  the  money  of  the  estate,  mingled  with 
his  own  in  his  business  ;  while,  in  the  present  case,  the  Ex- 
ecutor was  a  farmer,  and  used  the  trust  fund  in  conjunction 
with  his  own  for  a  number  of  years  in  conducting  his  farm- 
ing operations.  From  the  yery  nature  of  their  transaction, 
it  would  be  extremely  difficult,  and  perhaps  impracticable,  to 
ascertain  with  any  degree  of  accuracy,  what  profit  was  real- 
ized from  the  trust  fund ;  and  in  the  case  of  the  estate  of 
Stott,  we  held  that  the  proper  rule  in  such  cases  was  to 
charge  the  Executor  with  legal  interest,  computed  with  an- 
nual rests.  It  was  shown  that  the  Executor  in  the  former 
case,  and  in  this,  were  at  all  times  able  to  respond  for  the  trust 
fund  whenever  its  payment  should  be  properly  demanded ; 
but  we  held  that  this  circumstance  did  not  exonerate  them 
from  interest,  to  be  computed  with  annual  rests — as  above 
stated. 
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Judgment   and  order   reyersed,    and    cause    remanded, 

with  an  order  to  the  court  below  to  modify  its  judgment  in 

accordance  with  this  opinion. 

Crockett,  J. 
We  concur  : 

Bhodes,  J. 

.  Niles,  J. 

McKlNSTBT,  J. 

[No.  10,360.] 

[Filed  March  12,  1879.] 

PEOPLE,  Respondent,  vs.  AUBREY,  Appellant. 

1. — ^In  a  oriminal  case,  an  appeal  to  ihe  Supreme  Court  will  not  lie,  unless 
the  offense  of  which  the  defendant  was  oonvloted  amounts  to  a  felony. 

3. — ^Under  section  17  of  the  Penal  Code,  if  the  defendant  was  indicted  for  an 
assault  with  a  deadly  weapon  with  the  intent  to  commit  murder,  and 
was  convicted  of  an  assault  with  a  deadly  weapon,  and  was  thereupon 
sentenced  to  imprisonment  in  the  county  jail,  the  offense  of  which  he 
was  convicted  was  only  a  misdemeanor,  and  no  appeal  lies. 

Appeal  from  County  Court  of  Placer  County. 
(TJ^e  facts  appear  in  the  opinion.) 
W.  H.  BtJiUockj  District  Attorney,  for  the  People. 
B.  F.  Myera^  Attorney  for  Appellant. 

The  defendant  was  indicted  for  an  assault  with  a  deadly 
weapon  with  the  intent  to  commit  murder,  and  was  convicted 
of  an  assault  with  a  deadly  weapon,  and  was  thereupon 
sentenced  to  be  confined  in  the  county  jail  for  one  year. 
From  this  judgment  the  defendant  appeals,  and  the  Attorney 
(General  moves  to  dismiss  the  appeal,  on  the  ground  that 
from  such  a  judgment  there  is  no  appeal. 

An  appeal  wiU  not  Ue  to  this  court  in  a  criminal  cause,  ex- 
cept  in  cases  amounting  to  felony,  and  section  245  of  the 
Penal  Code,  as  amended  in  1874,  provides  that  the  punish- 
ment for  an  assault  with  a  deadly  weapon  shall  be  ''by  im- 
prisonment in  the  State  prison  or  in  a  county  jail,  not  exceeding 
two  years,  or  by  fine  not  exceeding  five  thousand  dollars,  or 
by  both.'*  Section  17  of  the  same  Code  provides  that  "a 
felony  is  a  crime  which  is  pnnishable  with  death,  or  by  im- 
prisonment  in  the  State  prison.    Every  other  crime  is  a  mis- 
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demeanor — or,  when  a  crime  punishable  by  imprisonment  in 
the  State  prison,  is  also  punishable  by  fine  and  imprison- 
ment in  a  county  jail,  in  the  discretion  of  the  court,  it  shall 
be  deemed  a  misdemeanor  for  all  purposes,  after  a  judgment 
imposing  a  punishment  other  than  imprisonment  in  the  State 
prison."    (Amendment  of  1874.) 

The  offense  of  which  the  defendant  was  convicted  was, 
therefore,  only  a  misdemeanor,  and  no  appeal  lies  from  the 
judgment. 

Appeal  dismissed. 

Crockett,  J. 
We  concur ; 

Wallace,  C.  J. 

NiLES,  J. 

Khodes,  J. 

[No.  5,907.] 

[Filed  March  15,  1879.] 

MAKLOW,  Plaintiff  and  Eespondent, 

vs. 
BAKLEW  et  aU.,  Defendants  and  Appellants. 

a  married  woman  hae  power  to  make  a  promissory  note,  azid  execute  a  mort' 
gage  of  her  separate  real  estate  to  secure  its  payment. 

In  an  action  brought  upon  the  note  and  mortgage,  the  usual  judgment  may 
be  rendered  against  her  for  the  amount  due  on  the  note,  and  ordering 
that  the  mortgaged  premises  be  eold^  and  a  judgment  be  docketed  for 
the  deficiency. 

Appeal  from  Third  District  Court,  County  of  Alameda. 

(The  opinion  renders  a  statement  of  this  case  unnecessary.) 

E.  M.  Gibson,  Attorney  for  Appellants. 

Moore,  Laine  &  Lett,  Attorneys  for  Bespondent. 

Action  to  foreclose  a  mortgage  of  real  estate.  On  the  3d 
day  of  Jnly,  1874,  John  Hansen  and  Hannah  Hansen,  being 
the  owners,  as  husband  and  wife,  of  certain  community  prop- 
erty, including  the  mortgaged  premises  in  controversy, 
united  in  the  execution  of  a  deed  purporting  to  convey  all 
their  community  property  to  William  Nelson,  in  trust,  to  the 
effect,  that  he  should  convey  to  John  Hansen  a  certain  por- 
tion of  the  community  property,  including  the  mortgaged 
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premises,  to  hold  as  his  separate  property ;  and  also,  that  he 
should  convey  to  Hannah  Hansen  the  remaining  portion  of 
the  community  property,  to  hold  as  her  separate  property. 
Nelson  thereupon,  and  in  pursuance  of  the  deed  of  trust,  ex- 
ecuted deeds,  whereby  he  purported  to  convey  to  the  re- 
spective parties  the  portion  of  the  community  property  to 
which  each  was  entitled,  according  to  the  terms  of  the  deed 
of  trust.  Hannah  Hansen  also  executed  a  deed  purporting 
to  convey  the  mortgaged  premises  to  John,  Hansen,  her  hus- 
band, as  his  separate  property  ;  and  thereafter  he  devised 
the  same  to  Ellen  E.  Barlow,  one  of  the  defendants,  who 
afterwai'ds  executed  the  promissory  note,  deed  and  mortgage 
in  suit.  It  is  alleged  in  the  complaint,  that  Hannah  Hansen 
claims  that  the  above  mentioned  deeds  were  ineffectual  to 
vest  the  title  to  the  mortgaged  premises  in  John  Hansen  in 
severalty,  and  that  she  is  the  owner  of  the  undivided  half 
thereof.  The  note  and  mortgage  in  suit  were  executed  by 
Ellen  E.  Barlow  alone,  but  her  husband  is  made  a  defendant, 
and  also  Hannah  Hansen.  The  defendants  severally  filed 
general  demurrers  to  the  complaint,  the  demurrers  were 
overruled,  and  the  plaintiff  had  judgment  against  Ellen  E. 
Barlow  for  the  amount  due  upon  the  note ;  and  it  was  also 
ordered  that  the  mortgaged  premises  be  -sold  for  the  satisfac- 
tion of  the  amount  due,  and,  if  there  should  be  a  d&ficiency 
after  the  sale,  that  a  judgment  therefor  be  docketed  against 
her.  It  was  also  adjudged,  in  the  usual  form,  that  the  de- 
fendants claiming,  etc.,  subsequent  to  the  mortgage,  be  for- 
ever barred  and  foreclosed,  etc. 

Can  a  married  woman  make  a  promissory  note  and  secure 
its  payment  by  the  execution  of  a  mortgage  of  her  separate 
real  estate  ?  It  is  provided  by  Section  158  of  the  Civil  Code, 
that  '^  either  husband  or  wife  may  enter  into  any  engagement 
or  transaction  with  the  other,  or  with  any  other  person,  re- 
specting property,  which  either  might  if  unmarried.*'  The 
words,  **any  engagement  or  transaction  respecting  property^' 
are  sufficiently  comprehensive  to  include  a  promissory  note 
or  mortgage ;  they  may  not  be  the  most  apt  to  express  the 
legislative  intent,  but  there  is  no  room  for  doubt  that  it  was 
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the  intent  to  give  married  women  the  same  power  and  capac-- 
ity  to  contract  that  an  unmarried  woman  possesses^  subject 
to  certain  limitations  and  restrictions  mentioned  in  the  Code. 
Previous  to  the  adoption  of  the  Gode^  she  could  mortgage 
her  real  estate,  provided  the  husband  united  in  its  execution, 
but  under  the  Code,  his  signature  is  unnecessary.  She  was  de- 
prived of  the  capacity  to  make  a  contract  for  l^e  payment  of 
money  by  Section  167  of  the  Code  as  first  adopted  ;  but  the 
section  was  repealed  in  1874.  The  limitations  and  restric* 
tions  upon  her  capacity  to  contract,  and  the  special  pro- 
visions respecting  the  mode  in  which  she  was  required  to 
contract,  as  provided  by  the  laws  formerly  in  force,  were 
designed  not  only  for  her  protection  in  dealing  with  third 
persons,  but  also  for  her  securiiy  against  the  improvidence, 
coercion,  undue  influence,  or  fraud,  of  her  husband.  But  the 
Code  has  abrogated  almost  all  of  those  limitations  and  re* 
strictions,  and  has  relieved  her  from  the  disabilities  under 
which  she  formerly  labored,  and  in  respect  to  her  property 
and  contracts,  has  taken  away  the  sort  of  supervision  or 
control  which  the  husband  formerly  exercised.  The  rents, 
issues  and  profits  of  her  separate  property  becomes  her  sep- 
arate property ;  and  she  may  **  convey  her  separate  property  " 
without  the  consent  of  her  husband.  (Sec.  162.)  Her  earn- 
ings are  her  separate  property.  (Sees.  168  and  169.)  She 
and  her  husband  may  hold  property  as  joint  tenants,  tenants 
in  common,  or  as  community  property.  (Sec.  161 . )  They  may 
**  alter  their  legal  relations "  as  to  property,  and  may,  in 
writing,  agree  to  an  ' '  immediate  separation,  and  may  make 
provision  for  the  support  of  either  of  them  and  their  chil- 
dren during  such  separation."  (Sec.  169.)  The  property, 
in  respect  to  which  they  may  "alter  their  legal  relations,** 
would  seem  to  include  property  held  by  them,  as  mentioned 
in  Section  161 — ^in  joint  tenancy,  tenancy  in  common,  and  as 
community  property,  and  perhaps  such  as  is,  or  would 
become,  the  separate  property  of  either.  The  ''legal  rela- 
tions "  which  they  occupy  as  to  property,  must  include  the 
ownership,  possession,  and  the  power  to  transfer,  incumber 
and  charge  the  property,  present  and  future.    In  making 
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contracts  altering  their  'Uegal  relations  "  as  to  property,  no 
other  or  different  capacity  is  given  to  the  husband  than  to 
the  wife,  nor  is  any  different  mode  prescribed  for  the  wife — 
except  that  the  acknowledgment  of  her  conveyance  of  real 
estate  must  be  made  as  provided  in  Sections  1093  and  1191. 
The  separate  property  of  the  husband  is  not  liable  for  the 
debts  of  the  wife  contracted  before  marriage,  (Sec.  170,)  but 
her  separate  property  is  liable  for  her  debts  contracted  before 
or  after  marriage.  (Sec.  171.)  She  may  sue  or  be  sued 
alone,  when  the  action  concerns  her  separate  property,  or 
her  claim  or  right  to  the  homestead,  or  is  between  herself 
and  husband ;  or  when  she  is  living  sepetrate  and  apart  from 
her  husband.     (Sec,  370,  Code  of  Civil  Procedv/re.) 

In  Wilson  vs.  Wilson,  (36  Cal.,  447,)  it  was  held  that  the 
wife  could  maintain  an  action  against  her  husband  upon  a 
promissory  note  made  before  marriage.  In  view  of  the  fore- 
going provisions  of  the  Codes,  and  others  that  might  be 
mentioned,  tending  to  show  the  removal  of  the  disabilities 
of  coverture,  it  would  seem  beyond  all  question  that  the  wife 
has  competent  power  to  make  a  promissory  note,  and  execute 
a  mortgage  of  her  real  estate  to  secure  its  payment.  If  she 
is  under  any  disability  in  this  respect,  she  has  not  the  ca- 
pacity of  an  unmarried  woman  in  making  contract»---or  en- 
tering into  engagements  or  transactions — respecting  her 
property,  as  conferred  upon  her  by  Section  158.  The  making 
of  promissory  notes  and  the  execution  of  mortgages  are 
among  the  most  common  and  ordinary  contracts  respecting 
property ;  and  in  view  of  the  almost  entire  removal  by  the 
Codes  of  the  common  law  disabilities  incident  to  coverture, 
a  married  woman  should  not  be  denied  the  capacity  to  con- 
tract in  that  mode,  unless  the  prohibition  is  clearly  indicated 
by  the  Code.  In  my  opinion,  the  defendant,  Ellen  E.  Bar- 
low, had  competent  capacity  to  execute  the  note  and  mort- 
gage, and  they  ate  binding  upon  her  and  her  interest  in  the 
mortgaged  property.  Parry  vs.  Kelly,  (No.  6,489,  October 
Term,  1877,)  is  clear  authority  to  the  point,  that  a  married 
woman  is  as  competent  to  execute  a  mortgage  as  Skfemmeaole; 
and  it  was  held  that  her  mortgage  of  the  community  property 
was  not  void  in  the  extreme  sense. 
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Is  the  defendant,  Ellen  E.  Barlew,  liable  to  a  personal 
judgment  for  the  amount  due  upon  the  promissory  note,  and 
for  the  sale  of  the  mortgaged  premises,  and  for  the  deficiency 
that  may  remain  after  the  sale?  The  answer  of  obvious. 
The  usual  responsibility  upon  the  note  and  mortgage  accom- 
panies the  power  of  their  execution,  there  being  nothing  in 
the  Code  limiting  the  responsibility. 

The  remaining  question  discussed  by  counsel — Whether 
the  husband  and  wife  have  power,  by  deeds  through  a 
trustee,  or  directly  to  each  other,  of  portions  of  the  com- 
munity property,  or  by  both  of  those  modes,  to  vest  the 
title  of  the  respective  portions  in  the  grantee  in  severalty  ? — 
although  from  what  has  already  been  said,  it  may  not  be 
difficult  of  solution,  cannot  be  authoritatively  decided  at  this 
time,  because  it  does  not  arise  in  the  case.  In  an  action  to 
foreclose  a  mortgage,  a  title  claimed  adversely  to  the  mort- 
gagor cannot  be  litigated.  (Hitchcock  vs.  Clarke,  No.  4,810, 
Oct.  Term,  1875.)  The  judgment,  as  rendered,  does  not 
aifect  the  title  alleged  to  be  claimed  by  Hannah  Hansen. 

Judgment  affirmed.     Bemttitur  forthwith. 

Bhodes,  J. 
We  concur: 

Crockett,  J. 

McKlNSTRY,  J. 


Supreme  Court  of  the  United  States. 

October  Term,  1878. 


JESSE  D.  CAER,  Appellant, 

vs. 
THE  UNITED  STATES 

1. — Where  the  city  of  San  Francisco  had  conveyed  certain  lots  within  the  city 
to  the  United  States  prior  to  the  Van  Ness  ordinance ;  and  another 
party  claimed  the  lots  under  said  ordinance  :  Held,  that  the  previons 
conveyance  to  the  United  States  was  a  bar  to  any  claim  under  the 
ordinance. 

2. — The  United  States  filed  a  bill  to  quiet  the  title  to  certain  lots  in  its  pos, 
session  in  San  Francisco  ;  the  defendant  set  up,  by  way  of  estoppel- 
certain  judgments  in  ejectment  rendered  by  the  State  courts  at  th«  suit 
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of  his  grantor,  against  certain  officers  of  the  government  who,  as  its 
agents,  had  possession  of  the  lots ;  in  those  actions  the  District  Attorney, 
and  additional  counsel  employed  by  the  Secretary  of  the  Treasury, 
appeared  for  the  defendants,  and  the  title  was  contested  on  the  trial : 
Heldf  that  these  facts  constituted  no  estoppel  against  the  goyemment, 
although,  in  California,  a  judgment  in  ejectment  is,  in  ordinary  cases, 
an  estoppel  both  against  the  tenant  in  possession,  and  against  the 
landlord  who  has  notice  of  the  suit. 

S. — The  United  States  cannot  be  estopped  by  proceedings  against  its  tenants 
or  agents ;  and  cannot  be  sued  without  its  consent ;  and  such  consent 
can  only  be  given  by  act  of  Congress.  No  State  can  pass  a  law  making 
the  United  States  suable  in  its  courts. 

4.— ^Without  an  act  of  Congress,  no  direct  proceedings  will  lie  at  the  suit  of 
an  individual  against  the  United  States  or  its  property  ;  and  no  officer 
of  the  government  can  waive  its  privileges  in  this  respect,  nor  lawfully 
consent  thai  such  a  suit  may  be  prosecuted  so  as  to  bind  the  govern- 
ment. 

5. — The  government  can  only  hold  possession  of  its  property  by  means  of  its 
officers  or  agents ;  and  to  allow  them  to  be  dispossessed  by  suit,  would 
enable  parties  always  to  compel  the  government  to  come  into  court 
and  litigate  its  rights.  Therefore,  when  it  becomes  apparent  by  the 
pleadings,  or  the  proofs,  that  the  possession  assailed  is  the  possession 
of  the  government  by  its  agents,  the  jurisdiction  of  the  court  ought  to 
cease ;  and  its  proceedings  cannot  be  set  up  as  an  estoppel  againit  the 
government. 

6. — ^The  cases  in  which  the  property  of  the  government  may  be  subjected  to 
claims  against  it,  are  those  in  which  the  property  is  in  juridical  pos- 
session by  the  act  of  the  government  itself,  or  has  become  so  without 
violating  its  possession,  and  it  seeks  the  aid  of  the  court  to  establish  or 
reclaim  its  rights  therein  : — ^in  such  cases  it  is  equitable  that  the  prior 
rights  of  others  to  the  same  property  should  be  adjudicated  and  allowed. 
The  cases  of  The  Siren  and  The  Davis,  (7th  and  10th  Wall.,)  cited  and 
approved. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  California. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  Court. 

This  case  arises  upon  a  bill  to  quiet  title,  filed  by  the  United 
States  against  the  appellant  Carr,  and  various  other  persons, 
upon  which  a  decree  was  rendered  by  the  court  below  in 
favor  of  the  plaintiff.  Carr  appealed  from  this  decree.  The 
ccmtroversy  relates  to  certain  lands  at  San  Francisco,  being 
two  lots,  each  fifty  varas  square,  on  Bincon  point,  which  are 
claimed  by  the  government  as  having,  with  other  adjoining 
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lands,  been  sefc  apart  and  reserved  for  public  use  in  1847,  and 
as  having  been  conveyed  to  the  United  States  by  the  city  of 
San  Francisco  in  1852.  The  appellant  claims  the  lots  in 
question  under  one  Thomas  White,  alleging  that  the  said 
White  occupied  the  same  in  1849,  and  that  he  and  his  grantees 
continued  to  occupy  the  same  until  June,  1855,  when  the  Van 
Ness  ordinance  was  passed. 

It  is  conceded  that  the  premises  in  question  were  once 
pueblo  lands,  belonging  to  the  municipality  of  San  Francisco; 
but  as  such  lands,  until  conveyed  to  private  parties,  were 
subject  to  the  public  uses  of  the  government,  both  before  and 
after  the  conquest  of  the  oountiy  by  the  United  States,  it  is 
evident  that  the  government  of  the  latter  had  the  undoubted 
right  to  make  such  appropriation  thereof  for  public  use  as  it 
might  see  fit.  It  is  denied,  however,  that  any  such  appro- 
priation was  ever  made  by  the  proper  authority.  It  appears 
from  the  pleadings  and  evidence  in  the  case,  that  from  the 
first  occupation  of  San  Francisco  by  the  United  States,  in 
1847,  the  military  authorities  of  the  government  set  apart 
Kincon  Point  (including  the  premises  in  question)  for  the  use 
of  the  government ;  but  that  after  the  discovery  of  gold  in 
1849,  the  officers  had  much  ado  to  keep  them  clear  of  tres- 
passers, who  entered  upon,  and  endeavored  to  appropriate 
the  same.  In  November,  1849,  a  lease  of  this  tract,  with 
others,  was  given  by  the  officer  in  command  at  San  Francisco, 
to  one  Thomas  Shillaber,  apparently  for  the  purpose  of  keep- 
ing possession  on  behalf  of  the  government.  This  lease  was 
approved  by  the  Secretary  of  the  Interior.  About  1852  a 
marine  hospital  was  built  by  the  government  on  the  southeast 
half  of  the  block  on  Rincon  Point;  bounded  by  Folsom,  Har- 
rison, Spear,  and  Maine  streets.  The  whole  block  was  550 
feet  in  length  from  HaiTison  to  Folsom  street,  and  276  feet 
in  width  from  Maine  to  Spear  street.  The  southeast  half 
was  275  feet  square,  forming  four  lots,  each  fifty  varas,  or 
137^  feet,  square  ;  numbered  1,  2,  8,  and  4.     Numbers  1  and 

2  adjoined  Harrison  street ;  3  and  4  adjoined  1  and  2.     Lots 

3  and  4  are  the  premises  in  controversy,  The  hospital  build- 
ing was  actually  constructed  on  lots  1  and  2,  standing  within 
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four  or  five  feet  of  lots  3  and  4 ;  and  the  latter  were  occu- 
pied by  buildings  or  for  yard  room,  as  accessory  to  the 
hospital. 

As  before  stated,  however,  different  parties  attempted  to 
possess  themselves  of  portions  of  the  property,  and  amongst 
others  White,  under  whom  the  appellant  claims,  made  such 
an  attempt  in  1849,  in  reference  to  the  whole  block  which 
includes  the  lots  in  question,  but  was  ejected,  as  appears  by 
the  orders  and  correspondence  set  out  in  the  complaint. 

The  consequence  of  White's  attempt  was,  that  adverse 
claims  to  the  property  under  him  were  afterwards  preferred 
from  time  to  time.  For  the  purpose  of  quieting  these  clams, 
when  the  hospital  was  being  erected,  a  conveyance  to  the 
government  was  procured  from  the  city  authorities.  On  the 
10th  of  December,  1852,  the  common  council  of  the  city 
passed  a  resolution  that  the  Mayor  be  directed  to  convey  to 
the  United  States  all  its  right,  title  and  interest  to  six  fifty 
vara  lots,  bounded  on  the  east  by  Spear  street,  on  the  souili 
by  Harrison  street,  on  the  west  by  Front  street,  and  on  the 
north  by  the  beach.  Which  description  includes  the  four 
lots  above  referred  to.  Such  a  conveyance  was  accordingly 
made  by  the  Mayor  by  deed  dated  the  11th  of  December, 
1862,  and  from  thenceforward  the  United  States  claimed  the 
property  in  question,  as  well  by  virtue  of  said  deed,  as  by 
right  of  original  appropriation  for  public  uses. 

The  appellant,  as  before  stated,  claims  the  property  by 
virtue  of  the  Van  Ness  ordinance,  passed  June  20th,  1855, 
by  which,  amongst  other  things,  the  city  of  San  Francisco 
did  relinquish  and  grant  all  the  right  and  claim  of  the  city  to 
the  lands  within  the  corporate  limits  to  the  parties  in  the 
actual  possession  thereof,  by  themselves  or  tenants  on  or 
before  the  1st  day  of  January,  A.  D.  1856,  provided  such 
possession  was  continued  up  to  the  time  of  the  introduction 
of  this  ordinance  in  the  common  council. — (15  Cal.  Eep., 
627.) 

Now,  it  is  too  evident  to  require  discussion,  that  the  city 
of  San  Francisco  could  not,  in  1855,  make  a  valid  grant  of 
property  which  it  had  already  granted  in  1852  ;  and  which 
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the  grantee  (in  this  csise  the  United  States)  constantly  claimed 
as  part  and  parcel  of  premises  which  were  in  its  undoubted 
possession.  The  weight  of  the  evidence  in  the  case,  is,  that 
the  gOTemment  was  in  actual  possession  of  lots  3  and  4  as 
appendant  to  the  hospital,  from  1852  to  the  passage  of  the 
ordinance.  This  would  bring  it  within  the  terms  of  the  ordi- 
nance itself.  But  we  do  not  deem  this  material.  It  had  a 
clear  title  from  the  city  before,  even  if  the  action  of  the  mili- 
tary authorities  in  1847  and  1849  was  not  sufficient  to  effect 
an  appropriation  for  public  uses. 

But  the  appellant  relies  on  certain  judgments  rendered  in 
the  State  courts  in  actions  brought  against  the  agents  of  ihe 
govenmient  having  possession  of  the  lands  in  question,  which 
judgments  he  contends  estop  the  government  from  claiming 
any  title  therein. 

The  first  of  these  actions  was  an  action  for  forcible  entry 
and  detainer,  brought  in  a  Justice's  Court  in  December,  1857, 
by  one  Edward  Barry  against  one  McDuffie  and  one  Fahner, 
for  ejecting  him  (Barry)  from  lot  No.  4,  which  lies  on  Main 
street.  The  defendants  justified  under  an  order  of  President 
Pierce,  requiring  the  Marshal  of  the  District  of  California  to 
remove  all  persons  trespassing  on  said  lot.  The  County  Court, 
to  which  the  cause  was  appealed,  found  for  the  plaintiff,  and 
reinstated  him  in  the  possession.  The  only  question  made 
in  the  case  was,  whether  the  justification  was  sufficient  for 
ousting  a  person  who  was.  in  peaceable  possession.  This 
judgment  would  not  have  been  decisive  upon  the  title,  even 
if  the  defendants  themselves  had  been  the  true  owners  of  the 
land,  and  had  claimed  to  eject  the  plaintiff  by  virtue  of  said 
ownership. 

The  next  action  was  an  ejectment  brought  in  the  State  District 
Court  in  February,  1865,  by  one  Wakeman  and  others  (under 
whum  the  appellant  claims  title)  against  one  Hastings  and 
others,  to  recover  possession  of  the  same  lot  No.  4.  Defend- 
ants, besides  the  general  issue,  pleaded  that  the  premises  were 
the  freehold  of  the  United  States,  and  that  they,  as  its  of- 
ficers and  employes,  and  by  its  authority,  entered,  etc.  The 
question  of  title  was  gone  into,  and  decided  against  the  de- 
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fendants.  A  similar  action  of  ejectment  was  brought  in  the 
same  court  in  April,  1866,  by  one  Volney  Gushing  (under 
whom  the  appeUant  also  claims)  against  the  said  Hastings 
and  otherSyto  recover  possession  of  the  lot  numbered  3, 
situated  on  Spear  street.  The  defendants  pleaded  the  gen- 
eral issue,  and  the  Statute  of  Limitations.  The  title  was 
also  contested,  in  this  case,  and  the  judgment  was  for  the 
plaintiff. 

It  is  proved,  that  the  person  who  was  District  Attorney  of 
the  United  States  for  the  District  of  California  at  the  time 
when  said  actions  were  brought  and  tried,  appeared  as  at- 
torney for  the  defendants  therein  ;  and  that  Nathaniel  Ben- 
nett, Esq. ,  attended  the  trial  of  one  of  said  causes  as  counsel  for 
the  defendants,  being  employed  and  paid  by  the  Secretary  of 
the  United  States  ;  and,  not  being  able  to  attend  the  tried  of 
the  other  cause,  he  procured  another  person  to  attend  in  his 
place. 

The  appellant  contends,  that  this  was  sufficient  to  make 
the  United  States  a  virtual  party  to  said  actions,  and  to 
conclude  them  by  the  judgment  therein ;  that  by  the  law  of 
California,  a  judgment  in  ejectment  is  an  estoppel ;  and  that 
where  a  tenant,  or  other  person  in  privity  with  the  landlord, 
is  sued,  and  notifies  the  landlord  to  defend,  the  landlord  is 
bound  by  the  judgment  pronounced  in  the  action  ;  and  to  this 
point,  the  counsel  of  the  appellant  cited  the  cases  of  Douglass 
vs.  Fulda,  45  Cal.,  592  ;  Eussell  vs.  Mallon,  38  Cal.,  263  ; 
and  Valentine  vs.  Mahoney,  37  Cal.,  389,  as  well  as  various 
cases  decided  in  other  States. 

Whilst  we  concede  that  this  may  be  the  law  of  California 
as  it  regards  private  citizens  who  are  landlords,  we  are  not 
satisfied  that  the  same  law  can  be  applied  to  the  government 
of  the  United  States.  We  consider  it  to  be  a  fundamental 
principle,  that  the  government  cannot  be  sued  except  by  its 
own  consent ;  and  certainly,  no  State  can  pass  a  law,  which 
would  have  any  validity  for  making  the  government  suable 
in  its  courts.  It  is  conceded  in  the  cases  of  The  Siren,  (in 
7th  Wallace,  p.  152,)  and  in  that  of  The  Davis,  (in  10 
Wall.,  p.  15)  that  without  an  act  of  Congress,  no  direct  pro- 
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ceeding  can  be  instituted  against  the  government  or  its 
property.  And  in  the  latter  case  it  is  justly  observed,  that 
"the  possession  of  the  government  can  only  exist  through 
its  officers  ;  using  that  phrase  in  the  sense  of  any  person 
charged  on  behalf  of  the  government  with  the  control  of  the 
property,  coupled  with  actual  possession." — (10  Wall.  21.) 
If  a  proceeding  would  lie  against  the  officers  as  individuals 
in  the  case  of  a  marine  hospital,  it  might  be  instituted  with 
equal  facility  and  right  in  reference  to  a  postoffice  or  a  cus- 
tom-house, a  prison  or  a  fortification. 

In  some  cases,  (perhaps  it  was  so  in  the  present  case,)  it 
might  not  be  apparent  until  after  suit  brought  that  the  pos- 
session attempted  to  be  assailed  was  the  possession  of  the 
government ;  but  when  this  is  made  apparent  by  the  plead- 
ings, or  the  proofs,  the  jurisdiction  of  the  court  ought  to 
cease.  Otherwise,  the  government  could  always  be  com- 
pelled to  come  into  court  and  litigate  with  private  parties  in 
defense  of  its  property. 

It  mav  be  contended,  that  the  United  States  consented  to 
have  its  title  determined  in  these  cases,  and  that  such  con- 
sent was  manifested  by  the  employment  of  the  District  At- 
torney and  additional  counsel  to  aid  in  the  defense.  But  we 
do  not  think  any  such  inference  can  be  legally  deduced  from 
the  action  of  the  Secretary  of  the  Treasury.  He  may  have 
deemed  it  prudent  to  assist  the  officers  who  were  sued,  with- 
out intending  to  waive  the  rights  of  the  government.  And, 
in  fact,  he  had  no  authority  to  waive  those  rights.  In  England 
it  is  usual,  in  the  Admiralty  Courts,  in  proceedings  in  rem, 
when  it  is  made  to  appear  that  property  of  the  government 
ought,  in  justice,  to  contribute  to  a  general  average,  or  to 
salvage,  for  the  proper  officer  of  the  government  to  consent 
in  court  that  it  may  take  jurisdiction  of  the  matter.  As 
stated  by  this  court,  in  The  Davis,  (10  Wall.,  20,)  "  this  con- 
sent is  given  by  authority  of  the  king,  who  thus  submits  to 
be  sued  in  his  own  courts.  The  liberal  exercise  of  this  au- 
thoriiy  [there]  removes  the  difficulty  presented  here,  where 
no  power  to  do  this  exists  in  any  oflScer  of  the  government, 
and  prevents  any  apprehension  of  gross  injustice  in  such 
cases  in  England.'' 


^ 


The  Pacific  Coast  Law  Journal.  79 

The  cases  like  those  of  The  Siren  and  The  Davis,  already 
referred  to,  and  many  others  therein  cited,  in  which  the 
proceeds  of  government  property,  incidentally  brought  into 
the  admiralty,  have  been  subjected  to  the  liens  of  claimants 
against  the  same,  stand  upon  the  principle  that  when  the 
government  itself  seeks  its  rights  at  the  hands  of  the  court, 
equity  requires  that  the  rights  of  otherparties  interested  in  the 
subject-matter  should  be  protected.  The  Siren  was  brought 
into  the  port  of  Boston,  as  prize,  was  libeled,  condemned, 
and  sold,  and  tlie  proceeds  paid  into  court.  In  distributing 
these  proceeds  among  those  who  had  claims  against  the 
vessel,  an  allowance  was  awarded  for  damages  to  the  owner  of 
another  vessel  which  had  been  sunk  by  collision  with  the  Siren 
during  her  voyage  subsequent  to  the  capture.  It  was  held  that, 
inasmuch  as  the  United  States  had  resorted  to  the  aid  of  the 
court  to  procure  the  condemnation  of  the  Siren,  and  had 
thus  placed  her  proceeds  in  the  course  of  judicial  adminis- 
tration, any  proper  claims  against  the  vessel  itself,  prior  to 
that  of  the  government,  might  well  be  satisfied  out  of  such 
proceeds.  At  the  same  time,  it  was  conceded  that  neither 
the  government  nor  its  property  can  be  subjected  to  direct 
legal  proceedings  without  its  consent ;  and  that  whosoever 
would  institute  such  proceedings  mu^t  bring  his  case  within 
the  authority  of  some  act  of  Congress.  (7  Wall.,  154.)  The 
Davis  and  her  cargo  were  seized  for  salvage  services.  Part 
of  the  cargo  was  cotton,  belonging  to  the  United  States,  but 
not  in  its  actual  possession,  it  being  in  the  possession  of  the 
master  of  the  ship  under  a  contract  of  a£Ereightment.  The 
government  appeared  as  claimant,  and  it  was  held  that  the 
cotton,  like  other  cargo,  was  justly  liable  to  pay  its  propor- 
tion of  the  salvage  services  ;  the  court,  at  the  same  time,  as 
before  stated,  holding  that  even  for  salvage  services  the  prop- 
erty of  the  government  could  not  be  taken  out  of  its  own 
possession  by  any  direct  proceeding. 

Without  discussing  the  matter  further,  we  are  clearly  of 
opinion,  that  the  judgments  in  the  cases  relied  on  by  the 
appellant,  constitute  no  estoppel  against  the  United  States* 
And  being  of  opinion  that  the  title  of  the  United  States  to 
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the  premises  in  question  is  undoubted,  our  conclusion  is,  that 
the  decree  of  the  Circuit  Court  must  be  affirmed. 


No.  168.— October  Term,  1878. 
EDWAED  HAKKIS,  ISAAC  H.  SHIMEE  AND  LATITIA 

SHIMEB,  Plaintiffs  in  Error. 

vs. 
JOHN  McGOVEKN,  FEANCI8  R.  BABY,  AND  CHAELES 

E.  McLANE. 

1. — The  titie  of  the  city  of  San  fVancisco  to  the  lands  within  the  oorpcMrate 
limitB  of  the  city  became  absolute  on  July  1,  1864. 

2. — ^Neither  actual  occupation,  cultiyatiou,  nor  residence  is  necessary  to  con- 
stitute legal  possession  if  the  continued  claim  of  the  party  is  evidenced 
by  such  public  acts  of  ownership  as  the  owner  would  axercise  over 
property  .which  he  claimed  in  his  own  right  and  would  not  exercise 
over  property  which  he  did  not  claim. 

3. — When  a  cause  of  action  has  accrued  and  the  Statute  of  limitations  have 
commenced  to  run  during  the  lifetime  of  the  devisor  of  plaintiffs,  the 
running  is  not  interrupted  by  his  subsequent  decease,  and  the  descent 
of  the  right  of  action  to  the  plaintiff,  though  minors  at  the  time,  and 
under  disability  to  sue. — [Editob. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  California. 

Mr.  Justice  Clifford  delivered  the  opinion  of  the  Court. 
Actual  title  to  the  lot  in  controversy  is  claimed  by  the 
plaintiffs  as  devisees  and  heirs  of  Stephen  Harris,  deceased, 
by  virtue  of  an  ordinance  of  the  city,  which,  as  they  allege, 
was  subsequently  ratified  by  an  act  of  Congress.  Opposed 
to  that  the  theory  of  the  defendants  is,  that  the  ciiy  ordi- 
nance granted  the  lot  to  Stephen  A;  Harris,  under  whom 
they  derive  title,  and  that  inasmuch  as  they  have  been  in  the 
open  adverse  possession  of  the  same,  claiming  title,  for  more 
than  five  years,  the  title  of  the  plaintiffs,  if  any  they  or  their 
testator  ever  had,  is  barred  by  the  Statute  of  Limitations. 

Possession  being  in  the  defendants,  the  plaintiffs  brought 
ejectment,  and  the  defendants  appeared  and  plead  as  follows: 
(1.)  The  general  issue.  (2.)  That  they  were  seized  in  fee- 
simple  of  the  premises.  (3.)  That  the  title  and  right  of  pos- 
session of  the  plaintiffs  were  barred  by  the  Statute  of  Limi- 
tations. 
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Pursuant  to  the  act  of  Congress,  the  parties  waived  a  jury 
and  submitted  the  evidence  to  the  court.  Special  findings 
were  filed  by  the  Judge  presiding,  witli  his  conclusions  of 
law,  as  exhibited  in  the  record.  Hearing  was  had,  and  the 
court  rendered  judgment  in  favor  of  the  defendants,  and  the 
plaintifGs  sued  out  the  present  writ  of  error. 

Three  errors  are  assigned,  as  follows:  (1.)  That  the  court 
erred  in  the  conclusion  of  law,  that  the  Statute  of  Limitations 
began  to  run  as  early  as  July  1,  1864,  as  found  in  their  first 
conclusion  of  law.  (2.)  That  the  court  erred  in  the  conclu- 
sion, that  the  defendants  were  in  possession  of  the  premises 
for  more  than  five  years  subsequent  to  the  time  when  the 
Statute  of  Limitations  commenced  to  run.  (3.)  That  the 
court  erred  in  their  fourth  conclusion  of  law,  that  the  de  • 
fendants  were  entitled  to  judgment. 

Actions  of  the  kind  cannot  be  maintained  in  that  State, 
unless  it  appears  that  the  plaintiff,  his  ancestor,  predecessor, 
or  grantor,  was  seized,  or  possessed,  of  the  premises  in  ques- 
tion within  five  years  before  the  commencement  of  such  ac- 
tion.    (Stats.  Cal.,  1863,  326.    2  Code,  Sec.  318.) 

From  the  findings  of  the  Circuit  Court,  it  appears  that  the 
lot  in  controversy  is  within  the  corporate  limits  of  the  city, 
and  that  it  is  situated  west  of  Larkin  street,  and  northwest 
of  Johnson  street,  as  they  existed  prior  to  the  passage  of  the 
ordinances;  which  were  afterwards  ratified  by  the  act  of  the 
Legislature  of  the  State.  (Stats.  Cal.,  1858,  53.)  Said  land 
is  also  within  the  boundaries  designating  the  lands  to  which 
the  right  and  title  of  the  United  States  were  relinquished 
and  granted  to  the  city  and  its  successors.  (13  Stat,  at 
Large,  333,  Sec.  5.) 

Prior  to  the  incorporation  of  San  Francisco,  the  locality 
was  known  as  the  pueblo,  or  town  by  that  name,  and  the  find- 
ings of  the  court  show,  that  on  September  25,  1848,  the  Al- 
calde of  tae  pueblo  made  a  grant  in  due  form  of  the  land  in 
controversy  to  a  party  designated  in  the  instrument  by  the 
name  of  Stephen  A.  Harris,  which  grant  was  duly  recorded 
in  the  official  book  of  records  kept  for  that  purpose ;  that 
at  that  date  there  was  a  man  residing  in  that  pueblo  by 
the  name  of  Stephen  A.  Harris,  and  another  man  by  the  name 
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of  Stephen  Harris  ;  that  the  grant  was  intended  for,  and  de- 
livered to  the  latter,  and  not  to  Stephen  A.  Harris,  and 
that  Stephen  Harris,  to  whom  the  grant  was  delivered,  ac- 
quired all  the  title  that  passed,  or  was  conveyed  by  the 
grant  of  the  Alcalde.  It  also  oppears,  that  Stephen  Harris, 
two  years  later,  left  California,  and  that  he  never  returned  to 
that  State ;  that  he  went  to  New  Jersey,  where  he  remained 
several  years,  and  then  removed  to  Illinois,  where,  on  the 
fifth  of  November,  1867,  he  died,  leaving  a  will,  by  which  he 
devised  his  property,  including  the  land  in  controversy,  to  the 
plaintiffs,  who  are  his  children. 

By  the  fifth  finding  of  the  court,  it  appears  that  there  was 
no  evidence  introduced  tending  to  show  that  the  deceased,  or 
the  plaintiffs,  or  any  person  claiming  through  or  under  them, 
ever  improved  the  land,  or  was  ever  in  actual  possession  or 
occupation  of  the  land,  or  any  part  of  the  same.  On  the 
other  hand,  it  appears  that  Stephen  A.  Harris,  May  1,  1854, 
conveyed  the  land  to  the  person  named  in  the  sixth  finding, 
by  deed  in  due  form,  which  was  duly  recorded,  and  that  all  the 
right,  title,  and  interest  thus  acquired  by  the  grantee  by 
sundry  mesne  conveyances  subsequently  vested  in  the  de- 
fendants for  a  valuable  consideration,  without  notice  of  the 
claim  of  the  plaintiffs  or  their  testator. 

There  was  no  evidence  to  show  that  any  party  was  in  ac- 
tual occupation  of  the  land  January  1,  1855,  or  at  any  time 
between  that  date  and  the  first  day  of  July  of  the  same  year, 
but  the  seventh  finding  of  the  court  shows,  that  one  of  the 
grantors  of  the  defendants,  in  the  spring  of  1864,  took  actual 
possession  of  the  land,  claiming  title  under  one  of  the  said 
mesne  conveyances,  and  that  he  fenced  and  occupied  the 
lands,  and  that  he  and  his  several  grantees,  including  the  de- 
fendants, have  since  that  time  to  the  present  been  in  the 
actual,  peaceable,  open,  continuous,  exclusive,  and  adverse 
possession  of  the  land,  claiming  title  thereto,  in  good  faith 
against  all  the  world,  under  the  said  several  mesne  convey- 
ances. 

Section  5  of  the  act  of  Congress  of  July  1,  1864,  relin- 
quished to  the  city  all  the  right  and  title  of  the  United 
States  to  the  lands  within  the  corporate  limits  of  the  city,  as 


The  Pacific  Coast  Law  Joubnal,  83 

defined  in  the  act  of  incorporation,  passed  by  the  State  Leg- 
islature, and  of  course,  the  title  of  the  city  to  those  lands 
became  absolute  on  that  day.  (Lynch  vs.  Bemal,  9  Wall., 
323  ;  Montgomery  vs.  Bevans,  1  Sawyer,  677  ;  13  Stat,  at 
Large,  333.) 

Infancy  is  not  set  up  in  this  case,  and  if  it-were,  it  could 
not  avail  the  plaintiffs,  as  tlie  ninth  finding  of  the  court  shows 
that  the  minor  plaintiffs  arrived  at  full  age  more  than  a  year 
before  the  suit  was  commenced. 

Lands  lying  west  of  Larkin  street,  and  southwest  of  John- 
son street,  were  relinquished  to  the  possessors,  subject  to  the 
right  of  the  city  to  take  possession  of  the  same,  if  wanted  for 
public  purposes,  without  compensation,  but  the  lot  in  con- 
troversy is  not  within  that  reservation,  as  the  first  finding  of 
the  court  shows  that  it  is  situated  nortliwest  of  Johnson  street. 

Appended  to  the  findings  of  fact  are  the  conclusions  of  law 
pronounced  by  the  Circuit  Court.  They  are  as  follows :  (1.) 
That  the  adverse  possession  of  the  grantors  of  the  defendants 
commenced  in  the  spring  of  1864,  and  that  the  Statute  of  Limi- 
tations began  to  run  as  early  at  least  as  the  first  day  of  July 
of  that  year,  when  the  title  of  the  city  to  the  municipal  lands 
within  its  boundaries  became  perfect  under  the  act  of  Con- 
gress, to  which  reference  has  already  been  made. 

Authorities  to  show  that  the  facts  stated  in  the  seventh 
finding  of  the  court  amount  to  an  adverse  possession  of  the 
lot  in  controversy,  within  the  meaning  of  the  State  statute, 
are  quite  unnecessary,  as  the  proposition  is  too  plain  for  ar- 
gument. (Angel  on  Limitations,  6th  ed..  Sec.  394;  Green 
vs.  Liter,  8  Cranch,  249.) 

Cases  frequently  arise  where  the  property  is  so  situated  as 
not  to  admit  of  use  or  residence.  In  such  oases  neither  actual 
occupation,  cultivation,  nor  residence  are  absolutely  necessary 
to  constitute  legal  possession,  if  the  continued  claim  of  the 
party  is  evidenced  by  such  public  acts  of  ownership  as  the 
owner  would  exercise  over  property  which  he  claimed  in  his 
own  right,  and  would  not  exercise  over  property  which  he  did 
not  claim.  (Ewing  vs.  Burnet,  11  Pet.,  63.;  Jackson  vs. 
Howe,  14  Johns.,  405  ;  Arringtpn  vs.  Liscom,  34  Cal.,  366  ; 
Kennebec  Purchase  vs.  Skinner,  4  Mass,,  416.) 
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Apply  the  mle  to  the  case  which  the  foregoing  authorities 
establish,  and  it  is  clear,  that  the  first  conclusion  of  law 
adopted  by  the  Circuit  Court  is  correct,  as  the  seventh  find- 
ing of  facts  shows  that  the  defendants,  from  the  date  of  the 
act  of  Congress  confirming  the  title  of  the  city  to  her  muni- 
cipal land  to  the  date  of  the  judgment,  were  in  the  actual, 
peaceable,  open,  continuous,  exclusive,  and  adverse  posses- 
sion of  the  land,  claiming  title  thereto  in  good  faith  against 
all  the  world,  which  is  certainly  a  bar  to  the  plaintiffs'  right 
of  action  under  the  statute  of  the  State. 

Nor  is  there  any  valid  objection  to  the  second  conclusion 
of  law  adopted  by  the  Circuit  Court,  which  was,  that  the 
cause  of  action  having  accrued,  and  the  Statute  of  Limita- 
tions having  commenced  to  run  during  the  lifetime  of  the  de- 
visor of  the  plaintiffs,  the  running  of  the  statute  was  not  inter- 
rupted by  his  subsequent  decease,  and  the  descent  of  the 
right  of  action  to  the  plaintiffs,  though  minors  at  the  time, 
and  under  disability  to  sue. 

Decided  cases  of  a  standard  character  support  that  propo- 
sition, and  the  court  is  of  the  opinion  that  it  is  correct.  (Col- 
den  vs.  Moore,  13  Johns.,  513 ;  Livingston  vs.  Bobins,  15 
Id.,  169  ;  Same  case,  16  Id.,  537  ;  Fleming  vs.  Griswold,  3 
Hill,  85 ;  Becker  vs.  Van  Valkenburg,  29  Barb.,  319.) 

When  the  statute  once  begins  to  run,  says  Angel,  it  will 

continue  to  run  without  being  impeded  by  any  subsequent 
disability.  (Smith  vs.  Clark,  1  Wilson,  134  ;  Angel  on  Lim- 
itations, 6th  ed..  Sec.  477 ;  Currier  vs.  Gale,  3  Allen,  328 ; 
Durouse  vs.  Jones,  4  Term,  301 ;  Jackson  vs.  Carson,  2 
Johns.,  301;  Same  vs.  Wheat,  18  Id.,  40;  Walker  vs. 
Gratz,  1  Wheat,  295.) 

Decisive  support  to  the  third  conclusion  of  the  Circuit 
Court  is  also  derived  from  the  authorities  cited  to  sustain  the 
second.  Continuous  adverse  possession  of  the  land,  say  the 
court  in  their  third  conclusion,  having  been  held  by  the  de- 
fondants  and  their  grantors  for  a  period  of  more  than  five 
years  subsequent  to  the  time  when  the  statute  began  to  run 
and  before  tne  action  was  commenced,  the  action  is  barred, 
as  there  was  no  disability  to  sue  when  the  cause  of  action 
first  accrued. 

Suppose  that  is  so,  then  clearly,  the  defendants  were  enti- 
tled to  judgment,  and  there  is  no  error  in  the  record. 

Judgment  affirmed. 
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Current  Topics. 

The  case  of  Burroughs  vs.  Strader,  (tmwi'itten  opinion,)  de- 
cided by  our  Supreme  Court,  as  prepared  by  us  for  our  ap- 
pendix of  unwritten  opinions,  and  published  in  the  ''Bulle- 
tin *'  of  March  19,  shows  an  argument  by  appellant  upon 
two  pqints  raised  by  the  record,  to  wit :  1.  That  the  writ  of 
attachrbent  was  defective,  because  it  did  not  provide  for  at- 
torney's fees.  2.  That  the  affidavit  was  defective,  because  in 
the  alternative.  The  affidavit  was  in  these  words  :  ''That  the 
payment  thereof  has  not  been  secured  by  any  mortgage  or 
lien  upon  real  or  personal  property,  or  if  originally  so  se- 
cured, that  such  security  has  without  any  act  of  plaintiff's 
become  valueless."  This  case  has  become  very  important  and 
many  inquiries  made  of  us  concerning  the  point  actually  de- 
cided by  the  Court.  We  have  ascertcuned  that  the  Supreme 
Court  only  considered  the  defect  in  the  affidavit  and  reversed 
the  case  upon  that  point.  They  did  not  consider  or  pass 
upon  the  alleged  defect  in  the  writ.  The  Court  has  now  en- 
tered an  order  directing  the  Phonographic  Beporter  of  the 
Court  to  give  us  copies  of  such  of  the  unwritten  opinions  as 
may  be  reversed,  that  we  may  give  to  the  profession  the 
exact  point  decided.  It  will  thus  be  seen  that  we  are  adding 
more  valuable  features  to  the  Joubkal  with  each  volume. 

We  publish  in  this  issue  an  opinion  by  the  Supreme  Court  of 
the  United  States  declaring  the  exact  measurement  of  Mexican 
leagues  and  varas.  The  point  urged  by  Mr.  Dwinelle  in  his 
brief  for  the  city  in  the  matter  of  the  extent  and  size  of  the 


86  The  Pacific  Coast  Law  Journal. 

pueblo  to  which  the  city  of  San  Francisco  succeeded,  is,  we 
think,  practically  settled  by  this  decision.  Mr.  Dwinelle 
contends,  however,  that  inasmuch  as  the  decree  confirming 
the  city's  interest  in  these  lands  and  designating  the  boun- 
daries was  written  in  English,  the  four  leagues  spoken  of  in 
the  decree  are  English  leagues,  and  not  Mexican  leagues. 
The  opinion  will  be  read  with  interest,  and  may  prove  an  au- 
thority upon  the  litigated  point. 

John  M.  Coghlan,  Esq.,  of  the  law  firm  of  Coghlan  &  Mc- 
Clure,  of  this  city,  died  at  his  residence  in  Oakland  on  the 
26th  instant.  Mr.  Coghlan  was  a  member  of  Congress  from 
the  Third  District  of  this  State,  and  afterwards  succeeded 
Hon.  Walter  Van  Dyke,  United  States  District  Attorney. 
He  was  in  active  practice  at  the  time  of  his  death,  and  the 
firm  of  which  he  was  a  member,  had  already  built  up  a  lu- 
crative business.  Appropriate  resolutions  were  passed  by 
the  Bar  association,  and  the  courts  adjourned  in  respect  to 
his  memory. 

The  following  Rule  of  the  United  States  Circuit  Court  for 
the  District  of  California  has   been  adopted  : 

Bule  79.  Whenever  the  proper  proceedings  have  been  per- 
fected in  a  State  court,  to  remove  a  case  from  such  court  to  this 
court,  pursuant  to  any  statute  of  the  United  States,  either  party 
may  at  any  time  thereafter,  of  course,  file  the  transcript  re- 
quired by  law,  in  this  court,  and  serve  written  notice  of  such 
filing  upon  the  adverse  party  or  his  attorney ;  and  upon  filing 
in  this  court  satisfactory  evidence  of  the  service  of  such 
notice,  the  clerk  shall  enter  the  action  upon  his  register,  and 
thenceforth  the  provisions  of  Rule  78  of  this  court  shall  be 
applicable  thereto  ;  and  the  same  proceedings  may  be  here- 
after had  as  if  the  transcript  had  been  filed  by  the  party  re- 
moving the  case  at  the  time  prescribed  by  law. 

Ordered,  that  the  foregoing  rule  be,  and  the  same  is  hereby, 
adopted  as  Bule  79  of  this  court ;  that  said  rule  take  effect 
and  be  in  force  from  and  after  the  fifteenth  day  of  April, 
A.  D.  1879. 

Adopted  March  24,  1879. 
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Supreme  Court  of  California. 

January  Term,  1879. 

[No.  10,397.] 

[Filed  March  24,  1879.] 

Ex  Parte  McCAETY,  on  Habeas  Corpus. 

A  grAnd  jury  has  power  to  find  an  indictment  for  the  offense  described  in 
Section  417  of  the  Penal  Code,  which  section  is  as  follows : 

"  Every  person  who,  not  in  necessary  self-defense,  in  the  presence  of  two  or 
more  persons,  draws  or  exhibits  any  deadly  weapon  in  a  nide,  angry 
and  threatening  manner,  or  who,  in  any  manner,  unlawfully  uses  the 
same,  in  any  fight,  or  quarrel,  is  guilty  of  a  misdemeanor." 

The  County  Court  hae  jurisdiction  to  try  such  indictment. 

Appeal  from  th€>  Courty  Court  of  Stanislaus  county. 

C,  C.  Wright,  District  Attorney,  for  People. 

R,  B,  Ih*eat,  Attorney  for  McCarty. 

McKiNSTRY,  J.,  delivered  the  opinion. 

It  is  not  necessary  in  this  case  to  define  the  terms  '^capital 
or  other  infamous  crime,"  employed  in  Section  8,  of 
Article  I  of  the  Constitution  of  the  State.  (Art.  I,  Sec.  8.) 

It  may  be  admitted,  that ''  exhibiting  a  deadly  weapon  in  a 
rude,  angry  and  threatening  manner,"  is  not  an  '' infamous 
crime,"  which  can  be  prosecuted  only  by  presentment  or  in- 
dictment by  a>  grand  jury. 

The  Constitution  provides,  that  the  County  Courts  shall 
have  *'  such  criminal  jurisdiction  as  the  Legislature  may 
prescribe;"  (Art.  VI,  Sec.  8;)  and  that  the  Legislature  shall 
**fix  bylaw  the  powers,  duties  and  responsibilities"  of 
Justices  of  the  Peace  :  '^provided,  such  powers  shall  not,  in 
any  case,  trench  upon  the  jurisdiction  of  the  several  courts 
of  record."    (Art.  6,  Sec.  3.) 

The  statute  provides:  ** Every  public  oflfense  must  be 
prosecuted  by  indictment,  except  (after  other  enumerated 
exceptions)  ojBTenses  tried  in  Justices'  and  Police  Courts. 
(Penal  Code,  Sec.  682.) 

Neither  the  Constitution  (Art.  I,  Sec.  8,)  not  the  section 
of  the  Penal  Code  last  cited,  prohibits  the  prosecution  by 
indictment  of  any  criminal  ojBTense. 

And  the  Code  of  Civil  Procedure  (Sec.  85)  declares  that 
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the  jurisdiction  of  the  County  Courts  shall  extend — '*To  in- 
quire, by  the  intervention  of  a  grand  jury,  of  all  public 
offenses  committed  or  triable  in  the  county,  and  to  the  trial 
of  all  indictments,  except  for  treason,  misprision  of  treason, 
murder  and  manslaughter." 

Under  this  section  of  the  Code  of  Civil  Procedure,  (which 
in  nowise  conflicts  with  any  provision  of  the  Constitution,) 
the  grand  jury  had  power  to  indict  the  petitioner  for  the 
crime  with  which  he  was  charged,  although  it  be  not  an  in^ 
famous  crime,  and  the  County  Court  had  jurisdiction  to  try 
the  indictment. 

The  question  which  remains  is:  Has  Section  85  of  the 
Code  of  Civil  Procedure  been  repealed?  . 

It  is  not  claimed  that  the  section  has  been  expressly  re- 
pealed, but  that  as  Section  117  of  the  same  Code  is  found 
later  in  the  statute  than  Section  85,  the  former  is  the  last 
expression  of  the  Legislative  will,  and  must  be  held  to  have 
repealed  anything  in  the  latter  which  may  conflict  with  it. 

Section  117  gives  jurisdiction  to  the  Justices'  Courts  of  all 
misdemeanors  punishable  by'fine  not  exceeding  1500,  or  im* 
prisonment  not  exceeding  six  months,  or  by  both  such  fine 
and  imprisonment.  ^^  Exhibiting  a  deadly  weapon,"  etc.,  is 
one  of  those  misdemeanors,  and  Section  117  of  the  Code  of 
Civil  Procedure  therefore  confers  the  jurisdiction  to  try  that 
offense  upon  Justices  of  the  Peace. 

We  have  failed,  however,  to  discover  anything  in  the  Con- 
stitution which  renders  the  jurisdiction  to  try  a  defendant 
for  the  offense  named  exclusive  in  the  Justices'  Courts.  The 
difference  is,  that  he  can  be  tried  in  the  County  Court  only 
after  indictment. 

If  we  again  refer  to  the  powers  of  the  two  courts  as 
spoken  of  in  the  Constitution,  we  find  that  the  County  Court 
may  assume  all  criminal  jurisdiction  prescribed  by  the  Leg- 
islature, and  that  the  Justice  of  the  Peace  may  exercise  idl 
jurisdiction' conferred,  or  sought  to  be  conferred,  by  the 
Legislature,  provided  it  shall  not  trench  upon  the  jurisdic- 
tion of  the  County  Court — or  any  other  court  of  record* 
The  limitation  as  to  not  trenching  upon  the  jurisdiction  of 
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the  County  Court  relates  either  to  the  jurisdiction  of  the 
County  Court,  as  defined  in  the  Constitution,  or  as  described 
in  the  Statute.  If  it  refers  to  the  jurisdiction  as  described 
in  the  Statute,  it  is  manifest,  that  as  the  85th  Section  of  the 
Code  of  Civil  Procedure  had  conferred  on  the  County  Court 
the  jurisdiction,  by  grand  jury,  to  indict  for  all  offenses  and 
to  try  all  indictments,  none  of  this  jurisdiction  could  at  the 
same  time,  or  subsequently,  be  given  to  the  Justice  of  the 
Peace  without  ''trenching*'  upon  the  jurisdiction  of  the 
County  Court.  If,  however,  the  phrase  in  Section  9,  Article 
YI,  of  the  Constitution,  only  prohibits  the  Legislature  from 
conferring  on  the  Justices  of  the  Peace  any  of  the  jurisdic- 
tion expressly  and  specifically  conferred  on  the  County  Court 
by  the  terms  of  the  Constitution — ^as  distinguishable  from 
that  which  the  Legislature  is  permitted  to  give  to  that 
Court— then,  there  is  nothing  in  the  Constitution  which  pro- 
hibits the  Legislature  from  placing  within  the  jurisdiction  of 
both  the  County  and  Justices'  Court  the  trial  of  criminal 
offenses,  which  are  not  necessarily  indictable  under  the  Con- 
stitution, but  which  are  made  indictable  by  law. 

Petitioner  remanded. 

We  concur : 

Crockett,  J. 
Khodes,  J. 


[No.  5,831.] 

[Filed  March  24,  1879.] 

CLABK,  Plaintiff  and  Bespondent, 

vs. 
PORTER,  Defendant  and  Appellant.- 

In  an  action  bronght  on  a  street  assessment,  in  which  it  is  admitted  by  the 
pleadings  that  several  defendants  are  the  owners  of  the  lot,  it  is 
erroneons  to  order  judgment  for  the  amount  of  the  assessment  against 
only  one  of  the  defendants. 

Appeal  from  the  Third  District  Court,  City  and  County  of 
San  Francisco. 

Wm.  Levidony  Attorney  for  Appellant. 

J.  C,  BateSy  Attorney  for  Respondent. 

Rhodes,  J.,  delivered  the  opinion  of  the  Court. 

Action  to  recover  a  street  assessment.    It  is  alleged  in  the 
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complaint  that  defendant  Porter  and  several  other  persons 
who  are  made  defendants,  are  the  owners  of  the  lot  charged 
with  the  lien  of  the  assessment;  and  the  allegation  is  not 
denied  by  the  answer  of  the  defendant  Porter.  At  the  hear- 
ing the  plaintiff,  against  the  objection  of  Porter,  dismissed 
the  action  as  to  all  of  the  defendants,  except  Porter,  and  the 
Court  gave  judgment  against  Porter  alone,  without  any 
amendment  of  the  complaint.  This  was  error.  The  thir- 
teenth Section  of  the  Act,  as  amended  in  1870,  (Stats,  p. 
898,)  provides  that  the  action  shall  be  brought  "against  the 
owners,  and  all  persons  having  an  interest "  in  the  property 
sought  to  be  charged.  (See  Sa7i  Francisco  vs.  Doe^  48  Cal., 
560.)  It  was  not  contemplated  by  the  statute  that  the  in- 
terest of  only  one,  or  of  any  number  less  than  all,  of  the 
joint  owners  of  the  property  should  be  subjected  to  sale  for 
the  satisfaction  of  the  lien  of  the  assessment. 

Judgment  and  order  reversed  and  cause  remanded  for  a 
new  trial.     Bemittitur  forthwith* 

We  concur : 

Wallace,  C.  J.  . 

McKlNSTRY,   J. 

Crockett,  J. 


[No.  10,383.) 
[Filed  March  27, 1879.] 
PEOPLE  vs.  CASEY. 

In  a  prosecution  for  murder,  where  there  was  evidence  tending  to  show  tlier 
previous  good  reputation  of  the  defendant  as  a  quiet  and  peaceable 
citizen,  an  instruction  to  the  jury  in  the  foUowing  words,  given  on  the 
request  of  the  prosecution,  was  erroneous,  viz:  "No  inference  can  be 
drawn  by  a  jury  of  the  intention  which  induced  the  commission  of  the 
offense,  from  the  previous  character  of  the  prisoner.  His  intention 
can  only  be  determined  by  his  acts.  The  law  will  imply  a  malicious 
intention." 

Appeal  from  the  Sixteenth  District  Court,  county  of  Mono. 
George  N,  JfkUman,  District  Attorney,  for  the  People. 
Frank  Owen  and  John  A,  McQuaid,  Attorneys  for  Casey. 
Crockett,  J.,  delivered  the  opinion. 

In  a  criminal  prosecution,  if  there  be  a  question  at  the 
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trial  whether  the  defendant  committed  the  act  imputed  to 
him  by  the  indictment,  evidence  of  his  previous  good  repu- 
tation, in  respect  to  the  particular  trait  involved  in  the  in- 
quiry, is  admissible  for  the  defense  ;  and  such  reputation, 
if  established,  is  one  of  the  facts  to  be  considered  by  the 
jury  in  connection  with  the  other  facts,  in  arriving  at  a  con- 
clusion whether  the  defendant  did  or  did  not  commit  the  act. 
The  weight  to  which  the  proof  of  the  previous  good  reputa- 
tion of  the  accused  is  entitled,  is  a  matter  for  the  jury,  to  be 
considered  in  connection  with  the  other  facts  proved.  (Peo- 
ple vs.  Ashe,  44Cal.,  288.) 

In  the  case  at  bar,  the  defendant  was  indicted  for  mur- 
der, and  at  the  trial,  whi]e  on  the  stand  as  a  witness  in  his 
own  behalf,  admitted  the  fact  of  the  homicide  and  gave  his 
version  of  the  circumstances  under  which  it  occurred  ;  and  if 
his  statement  of  the  transaction  was  true,  it  tended  to  pr6ve 
that  the  killiug  occurred  in  a  sudden  affray,  in  which  the  de- 
ceased struck  the  first  blow,  and  the  fatal  wound  was  given 
with  a  pocket  knife,  used  in  the  heat  of  passion,  and  without 
premeditation  or  malice.  No  other  witness  was  present  at 
the  commencement  of  the  affray,  and  when  first  seen  by  the 
other  witnesses,  the  parties  were  on  the  ground,  the  deceased 
on  top,  with  his  fingers  clenched  in  the  defendant's  beard  ; 
and  when  approached  by  the  witnesses,  he  said  the  defendant 
bad  murdered  him,  and  immediately  fell  over  on  his  side  and 
expired  without  speaking  further.  At  the  trial,  a  witness  was 
called  for  the  defense,  who  testified,  without  objection,  that 
be  had  known  the  defendant  since  1870,  ''  and  that  during 
that  time  his  character  has  always  been  that  of  a  quiet,  peace- 
able citizen  ;  I  never  knew  of  his  having  any  other  dij£culty/* 
This  was  not  the  most  satisfactory  method  of  proving  a  previous 
good  reputation  ;  but  as  the  evidence  was  admitted  without 
objection,  the  jury  was  authorized  to  consider  it,  as  tending, 
in  some  degree,  to  establish  the  good  reputation  of  the  de- 
fendant for  peace  and  quietness.  On  these  facts  the  Court, 
at  the  request  of  the  prosecution,  charged  the  jury,  that ''  no 
inference  can  be  drawn  by  a  jury  of  the  intention  which 
induced  the  commission  of  the  offense,  from  the  previous 
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character  of  the  prisoner.     His  intention  can  only  be  deter- 
mined by  his  acts.  The  law  will  iipply  a  malicious  intention." 

While  it  is  true,  that  in  a  proscution  for  murder,  if  the 
killing  by  the  defendant  be  admitted  or  proved,  the  law  will 
presume  malice,  unless  the  contrary  is  made  to  appear  ;  it  is 
equally  true,  that  this  presumption  may  be  rebutted.  It 
may  appear  from  the  evidence  for  the  prosecution,  that  the 
killing  was  not  premeditated  or  malicious,  but  was  justifia- 
ble, excusable,  or  done  in  the  heat  of  passion  on  a 
reasonable  provocation.  But  if  it  does  not  so  appear  from 
the  evidence  for  the  prosecution,  the  defendant  will  have  the 
right  to  rebut  the  presumption  of  malice,  by  any  competent 
evidence  which  tends  to  prove  that  the  homicide  was  justi- 
fiable, excusable,  or  done  in  the  heat  of  passion.  One  of 
the  facts  on  which  he  may  rely,  as  tending,  in  a  greater  or 
less  degree,  according  to  the  circumstances  of  each  particu- 
lar case,  to  rebut  the  presumption  of  maliee,  is  a  previous 
good  reputation.  In  some  cases,  when  considered  in  con- 
nection with  other  facts,  it  may  be  entitled  to  little  or  no 
weight ;  while  in  others,  it  may  deserve  the  gravest  consider- 
ation. That  is  a  question  for  the  jury  ;  but  it  is  neverthless 
a  question  they  are  entitled  to  consider,  in  connection  with 
other  facts  proved,  in  deciding  upon  the  intent  with  which 
the  act  was  done. 

The  effect  of  the  instruction  was  to  take  from  the  jury  the 
consideration  of  the  evidence  in  respect  to  the  pre\dous  rep- 
utation of  the  defendant  in  determining  the  question  of  in- 
tent ;  and  was  erroneous  for  the  reasons  above  indicated. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

Bemittitur  forthwith. 

We  concur  : 

Wallace,  C.  J. 
Bhodes,  J. 

NiLES,  J. 
McKlNSTRY^  J.. 
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Supreme  Court  of  the  United  States. 

October  Term,  1878. 

JOHN  FOSTEE.  MICHAEL  KASWOESKY,  NAECISSE 

GUINCOCHIA,  SALVADOR  MENDEZ,  PEDRO  SER- 

DUGO,  JOHN  WHITE,    RICHARD  BLACK  et  al., 

Plaintiffs  in  Error. 

vs. 

FRANCIS  MORA. 

In  actions  of  ejectment  in  the  United  States  Courts  the  strict  Ugal  title  prevails. 
If  there  are  equities  which  would  show  the  right  to  be  in  another,  these 
can  only  be  considered  on  the  equity  side  of  the  federal  courts. — [Edi- 
TOB  Law  Jottbnaij. 

In  error  to  the  Circuit  Court  of  the  Uunited  States  for  the 
District  of  California. 

Mr.  Justice  Milleb  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ecjectment  brought  originally  in  the 
Circuit  Court  for  the  District  of  California,  by  the  defend- 
ant in  error,  in  which  he  recovered  judgment  against  the 
plaintifls  in  error. 

The  parties  waived  a  jury,  and  the  court  made  a  finding  of 
facts  on  which  its  judgment  was  rendered.  Those  which  set 
out  plaintiffs'  title  are  as  follows  : 

"1.  The  lands  in  controversy  are  the  ancient  mission 
buildings  and  quadrangle,  and  the  gardens  and  the  orchards 
of  the  ancient  Mission  of  San  Juan  Capistrano,  as  formerly 
occupied  by  the  priests  of  the  mission  ;  area,  forty-six  acres 
and  seventy-four  hundredths  of  an  acre  (46.74-100.) 

"  2.  That  on  the  19th  day  of  February,  A.  D.  1853,  Joseph 
S.  Alemany,  Boman  Catholic  Bishop  of  Monteray,  filed  with 
the  Board  of  Commissioners  to  ascertain  and  settle  private 
land  claims  in  California,  appointed  under  the  act  of  Con- 
gress of  March  3,  1851,  his  petition,  in  writing,  a  copy  of 
which  (omitting  the  description  of  the  several  parcels  of 
land  herein  described  and  claimed,)  is  hereto  annexed  and 
made  part  hereof,  and  marked  'Schedule  A,'  and  thereupon 
such  proceedings  were  had  before  the  said  board  ;  that  the 
said  board,  on  the  18th  of  December,  A.  D.  1855,  made  a 
decree  confirming  to  said  petitioner  the  lands  described  in 
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his  petition,  to  be  held  by  him  for  the  uses  and  purposes  in 
said  petition  described.  A  copy  of  the  decree  (omitting  the 
description  of  the  several  parcels  of  land,)  is  hereto  annexed 
and  made  part  hereof,  marked  '  Schedule  B  ;'  that  afterward 
the  United  States  appealed  from  the  said  decree  to  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of 
the  State  of  California,  and  thereafter  the  Attorney  General 
of  the  United  States,  having  given  notice  that  he  would  not 
prosecute  such  appeal,  the  same  was  thereupon  afterward, 
on  the  15th  of  March,  A.  D.  1858,  at  a  regular  term  of  the 
said  court,  by  its  order  duly  entered,  dismissed,  and  the  said 
Joseph  S.  Alemany,  Bishop  as  aforesaid,  was  adjudged  and 
decreed  to  have  leave  to  proceed  in  the  premises  under  the 
decree  of  the  Land  Commissioners  as  under  final  decree. 

"3.  That  on  the  18th  day  of  March,  A.  D.  1866,  letters 
patent  were  duly  issued  by  the  United  States  of  America  to 
tiie  said  Beverend  Joseph  S.  Alemany,  Bishop  aforesaid,  a 
copy  whereof  is  annexed,  and  made  a  part  hereof,  marked 
•  Schedule  C 

''  4.  Afterward  and  before  the  commencement  of  this  suit, 
the  title  of  the  said  Joseph  S.  Alemany,  Boman  Catholic 
Bishop,  as  aforesaid,  to  the  said  premises  became  vested  in 
the  plaintiff  herein,  and  that  they  are  the  same  premises  de- 
scribed in  the  complaint  and  here  in  controversy." 

It  also  appears  that  this  land  had  been  in  possession  of  the 
mission  ever  since  the  year  1796. 

The  defendants  were  admitted  to  be  in  possession  at  the 
commencement  of  the  action,  and  their  claim  of  title  is  in 
substance  founded  on  these  facts,  as  stated  by  the  court: 

A  grant  by  Pio  Pico,  Governor  of  California,  of  the  prem- 
ises in  controversy,  dated  December  6, 1845,  a  petition  to  the 
Board  of  Commissioners  of  private  land  claims,  dated  Octo- 
ber 23,  1852,  a  decree  of  confirmation  of  that  board,  dated 
July  7,  1855,  an  appeal  which  was  dismissed,  and  a  survey  of 
lands  so  confirmed  by  the  Surveyor  General  of  the  United 
States. 

No  patent  has  been  issued  to  the  claimants  under  these 
proceedings. 
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It  thus  appears,  that  the  plaintiff  has  the  only  title  founded 
on  a  patent  from  the  United  States.  The  act  of  Congress  of 
1857,  to  ascertain  and  settle  the  private  land  claims  in  Cali- 
nia,  required  that  every  claim  to  land  arising  under  the  Mex- 
ican government  should  be  presented  to  the  Board  of  Com- 
missioners appointed  under  it,  and  that  they  should  reject  or 
affirm  the  claim. 

It  also  contemplated,  as  the  final  evidence  of  title,  that  a 
patent  should  issue  to  the  claimant  or  his  representatives 
^hen  the  claim  was  established,  in  whole  or  in  part.  This 
patent  is  declared  by  the  statute  to  be  conclusive  between  the 
United  States  and  the  said  claimants  only,  and  shall  not  af- 
fect the  interests  of  third  persons. 

The  patent  to  Bishop  Alemany  in  this  case,  and  in  this  ac- 
tion, is  conclusive  as  against  the  United  States,  that  the  Bishop 
had  a  meritorious  claim  derived  from  the  Mexican  govern- 
ment to  the  land  in  question,  and  that  the  United  States  con- 
veys to  him  the  legal  title  to  the  land. 

In  actions  of  ejectment  in  the  United  States  Courts,  the 
strict  legal  title  prevails.  If  there  are  equities  which  would 
show  the  right  to  be  in  another,  these  can  only  be  considered 
on  the  equity  side  of  the  federal  courts. 

This  record  shows,  that  plaintiff  holds  the  only  legal 
title  which  the  courts  of  the  United  States  can  recognize. 
The  oldest  claim,  the  oldest  possession,  the  oldest  legal  title, 
and  the  only  patent  from  the  United  States,  are  with  the 
plaintiff,  and  in  this  action  these  must  prevail. 

We  are  invited  by  plaintiffs  in  error  into  the  discussion  of 
the  canon  and  civil  laws  of  Mexico,  concerning  the  titles  to 
lands  held  by  missions  and  other  ecclesiastical  bodies.  We 
must  deksline  to  follow  this  lead. 

If  there  is  any  equitable  reason  why  the  only  strict  legal 
title  and  the  older  Mexican  claim  and  possession  should  not 
prevail,  it  is  not  available  in  a  court  of  law. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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[No.  143.] 
THE  UNITED  STATES,  Appellant, 

vs. 
EVELINA  PEROT,  wife  of  JoiiN  Askew  et  al. 

Spanish  grants  made  in  Texas  for  lands  in  the  *'  Neutral  Grounds,"  east  of 
the  Sabine,  from  17U0  to  1800,  ure  Talid. 

The  Mexican  league,  as  used  in  Texas,  and  applicable  to  Spanish  grants  in  the 
Neutral  Ground,  has  always  been  estimated  at  4,428.4  acres  ;  being  a 
square  of  5,000  varas  on  each  side,  and  the  vara  being  considered  3S)^ 
American  inches  ;  and  grants  of  leagues  in  the  Neutral  Ground  should 
be  estimated  at  that  rate. 

The  true  Mexican  vara  is  slightly  le^s  than  33  American  inches,  but  by  use 
in  California  it  is  estimated  at  33  inches,  and  in  Texas  at  83/*  inches. 

The  common  usage  of  any  country  in  reference  to  its  measures  should  be 
followed  in  estunatibg  such  measures  when  referred  to  in  grants  made 
there. 

The  courts  of  the  United  States  take  judicial  notice  of  the  laws  which 
formerly  prevailetl  in  countries  acquired  by  the  United  States,  up  to 
the  time  of  such  acquisition.  As  to  snob  countries,  they  are  not 
deemed  foreign  Uws,  but  the  laws  of  an  antecedent  goyemment. 

Appeal  from  the  District  Court  of  the  United  States  for 
the  District  of  Louisiana. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

The  claim  in  this  case  is  for  four  leagues  of  land  granted 
by  Bernardo  Fernandez,  commandant  of  the  post  of  Nacog- 
doches, under  the  Spanish  government,  in  the  Province  of 
Texas,  to  Pedro  Dolet,  on  the  27  th  of  December,  1795,  and 
extended  in  possession  on  the  14th  of  January,  1796.  The 
land  was  situated  on  tlie  bayou  of  the  Adoise,  in  the  settle- 
ment of  Bayon  Pierre,  and  in  what  is  known  as  the  Neutral 
Ground,  lying  east  of  the  Sabine  river,  and  west  of  the 
arroyo  Hondo,  the  Kisachey  and  the  Calcasieu.  This  terri- 
tory was  then  claimed  as  belonging  to  Texas,  and  was  occu- 
pied and  settled  by  the  Spanish  authorities  of  that  province, 
though  claimed  by  the  Province  of  Louisiana — ^the  Spanish 
settlements  in  Texas  having  been  pushed  forward  easterly 
toward  the  Sabine.  After  the  cession  of  Louisiana  to  the 
United  States,  it  became  a  subject  of  dispute  between  our 
government  and  Spain,  and  the  Sabine  was  finally  acquiesced 
in  as  the  boundary  line.  But  as  Spain  owned  both  provinces 
at  the  time  of  this  grant,  there  can  be  no  question  as  to  its  va- 
lidity.    Such  a  grant  for  a  large  tract  of  over  200,000  acres 
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of  land  in  the  same  district  was  confirmed  by  this  court  in 
the  case  of  the  United  States  vs.  Bavenport^s  heirs,  (15  How., 
1.)  The  grant  in  that  case  was  made  in  the  same  year  as  the 
grant  in  this  case,  1795.  The  court,  by  Justice  Campbell, 
said  :  **  The  land  comprehended  in  these  grants,  at  their  re- 
epective  dates,  was  Within  the  unquestioned  dominion  of  the 
crown  of  Spain.  The  evidence  clearly  established,  that  the 
commandants  of  the  posts  at  Nacogdoches,  before  and  sub- 
sequently, were  accustomed  to  make  concessions  to  lands  in 
the  neutral  territory.  This  was  not  at  all  times  an  unques* 
tioned  jurisdiction,  but  between  the  years  1790  and  1800,  it 
seems  to  have  been  generally  acquiesced  in.'^ 

We  think,  therefore,  that  the  grant  must  be  sustained.  The 
evidence  produced  to  authenticate  it  is,  under  the  circum- 
stances, all  that  the  claimants  could  be  expected  to  produce. 

But  the  grant  is  for  four  leagues  only.  The  claimants  ob- 
tained a  decree  below  for  four  American  or  English  leagues  ; 
•and  such  leagues  may  have  been  inadvertently  allowed  in 
some  previous  case.  But  it  is  evident,  that  no  such  leagues 
were  in  the  minds  of  the  parties.  The  leagues  intended  were 
Hpanish  leagues,  such  as  were  used  in  land  measures  and 
grants  in  Mexico  and  Texas  at  that  period.  Now,  we  are 
bound  to  take  judicial  notiye,  that  the  Mexican  league  was 
not  the  same  as  the  American  league.  The  laws  of  Mexico, 
of  force  in  Texas,  previous  to  the  Texan  revolution,  were  the 
laws  not  of  a  foreign,  but  of  an  antecedent  government,  to 
which  the  government  of  the  United  States,  through  the  me- 
dium of  the  Bepublic  of  Texas,  is  the  direct  successor.  Its 
laws  are  not  deemed  foreign  laws  ;  for,  as  to  that  portion  of 
our  territory,  they  are  domestic  laws  ;  and  take  judicial  notice 
of  them.     (Fremont  vs.  U.  S.,  17  How.,  542—557.) 

If  any  doubt  existed  as  to  the  extent  of  the  Mexican  league, 
an  inquiry  might  be  necessary  to  ascertain  it.  But  no  such 
doubt  exists.  The  old  legal  league  by  the  laws  of  Spain,  and 
which  was  adopted  in  Mexico,  consisted  of  5,000  varas;  and 
a  vara  in  Texas  has  always  been  regarded  as  equivalent  to 
33^  English  inches  ;  making  the  league  equal  to  a  little  more 
than  2.63  miles,  and  the  square  league  equal  to  4.428  4-10 
Acres«     This  is  perfectly  ^ell  ircleifekcd  in  Texas,  whie 
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controyersies  respecting  Spanish  titles  are  constantly  brought 
before  the  courts. 

Strictly  speaking,  the  standard  vara  of  Mexico  is  some- 
what less  than  33^  inches.  Oar  engineers,  at  the  close  of  the 
Mexican  war,  brought  back  with  them  a  copy  of  that  stand- 
ard found  in  the  Mexican  archives,  being  one  of  a  set  pre- 
pared for  distribution  among  the  Mexican  States.  This 
standard  is  still  preserved  in  the  Coast  Survey  office,  and  by 
careful  comparison  with  our  standards,  by  Professor  Bache, 
was  found  to  be  only  32.9682  inches.  This  agrees  very 
closely  with  the  public  reports  of  the  government  of  Mexico 
on  the  subject,  which  makes  theii*  vara  838  millimetres, 
which  are  equivalent  to  32.9927  inches.  Humboldt,  in  1803, 
found  it  to  be  839.16  millimetres,  or  a  slight  fraction  over  33 
inches.  But  it  seems  that  a  vara  measure  of  somewhat  larger 
dimensions  obtained  in  Texas  from  an  early  period,  and  the 
result  is,  what  has  been  stated  above,  33^  inches  to  the  vara, 
and  4.428.4  acres  to  the  league.  The  cordel,  a  cord  of  60 
varas,  or  about  137^  feet  in  length,  was  the  instrument  gen- 
erally used  in  measuring  large  tracts,  one  hundred  of  these 
making  a  league  ;  and  it  is  probable  that  the  cordel  originally 
employed  in  Texas  had  become  somewhat  lengthened  by 
use.  (See  Tlie  Co)istUiUion  and  Laws  of  the  Republic  of  Mex- 
ico and  of  the  States  of  CoahttUa  and  Texas,  N.  York,  1832  ; 
also,  Yoakum's  History  of  Texas,  vol.  1.,  p,  217  ;  RockwdVs 
Spanish  and  Mexican  Laws,  p.  664  ;  Halleclcs  Report,  Ex. 
Doc.  Ko.  17,  Ho.  Bep.,  1st  Sess.  31st  Cong.,  p.  145.) 

The  standard  Mexican  vara  is  so  near  to  33  inches,  (want- 
ing, according  to  the  best  measurements,  less  than  the  hun- 
dredth of  an  inch  of  that  quantity,)  that  a  standard  vara 
measure  laid  on  an  American  yard  would  so  nearly  corres- 
pond with  33  inches,  that  the  difference  could  not  be  per- 
ceived by  the  naked  eye.  Hence,  in  California,  after  its  ac- 
quisition by  the  United  States,  a  vara  came  to  be  considered 
as  exactly  equal  to  33  inches;  and  this  result  was  sanctioned 
by  the  General  Land  Office  as  early  as  1852.  The  United 
States  Surveyor  General  of  California,  in  a  report  to  the 
Land  Office,  dated  at  San  Francisco,  November  14,   1851, 
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said  :  '*  All  the  grants,  etc.,  of  lots  or  lands  in  California, 
made  either  by  the  Spanish  government  or  that  of  Mexico, 
refer  to  the  '  vara  *  of  Mexico  as  the  measure  of  length.  By 
common  consent  here,  that  measure  is  considered  as  being 
exactly  equivalent  to  tkirty4hree  American  inches."  He  then 
refers  to  other  estimates  found  in  a, recent  publication,  and 
adds  :  "It  is  important  that  the  relative  proportions  of  their 
measure  should  be  clearly  settled.  I,  therefore,  have  to  ask 
the  aid  of  the  department  in  doing  so."  The  Commissioner, 
in  answer  to  this  letter,  dated  Washington,  March  5,  1852, 
said  :  "  You  state,  that  by  common  consent,  it  (the  Mexican 
Tara)  is  considered  in  California  as  exactly  equivalent  to  33 
American  inches.  I  can  see  no  reason  why  there  should  be 
any  departure  from  this  ratio,  and  agree  with  you,  that  any 
important  change  in  the  length  of  the  *  vara '  recognized  and 
acted  upon  in  California,  would  produce  confusion,^' 

It  is  understood,  that  the  department  has  always,  since  that 
time,  acted  upon  this  standard  of  value  of  the  vara  in  re- 
spect to  surveys  in  California;  which  makes  the  square  league, 
of  5.000  varas  to  the  side,  equivalent  to  4.340.278  acres.  In 
a  letter  addressed  to  Mr.  Wilson,  Commissioner  of  the  Gen- 
eral Land  Ofifloe,  to  the  late  Mr.  Justice  Catron,  of  this  court, 
on  the  20th  of  February,  1855,  he  says  that  the  practice  of 
the  Land  Office  is  to  consider  and  allow  the  vara  in  California 
as  equivalent  to  33  inches,  and  the  league  as  equivalent  to 
4.340.27  acres. 

It  is  important  that  the  uniform  practice  and  usage  of  a 
country  shotLl4  ^®  observed  in  the  construction  of  all  grants 
made  therein  while  such  usage  prevailed^ 

For  this  reason,  we  think,  that  in  Texas,  and  in  relation  to 

■grants  emanating  from  the  Mexican    government  in  that 

province,  before  its  separation  from  the  parent  State,  the 

Tara  and  league  recognized  in  land  measures  there,  should 

be  respected. 

Allowing  the  claimant,  therefore,  at  the  rate  of  4,428.4 

Acres  to  the  league,  according  to  the  rate  above  referred  to, 

lie  is  entitled  to  a  decree  for  17,713  6-10  acres,  instead  of 

23,040  4  as  decreed  hj  the  court  below,  requiring  a  deduction 
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of  5,326  4-10  acres.  If  the  claimant  will  remit  this  excess, 
he  will  be  entitled  to  an  a£Brmance  of  the  decree  for  the  bal- 
ance, namely,  for  17,713  6-10. 

On  filing  such  remitter,  let  a  decree  be  entered  accordingly. 

[Note. — The  following  table  shows  the  different  values 
given  to  the  Mezican  vara  and  league  by  different  measure- 
ments and  authorities : 


▲UTHOBrXT. 


Humboldt  (1803) 

Mexican  Decree  (1839^ 

Orbegozo  (1844?) 

U.  S.  CoftBt  Survey  (1850). 
BuBtamente    (1851) 

Use  in  California 

Use  in  Texas 


1    MSTICAK  VaBA. 

1  League 
=  Miles. 

1  Sq. 

League 

= Acres. 

—Miles. 

= Inches. 

m 
0.839,16 
.838,01 
.838,00 
.837,377 
.837,33 

33.03839 
32.99311 
32.99272 
32.96820 
32.96634 

2.6071966 
2,6036236 
2.6035924 
2.6016.^72 
2.6015112 

4350,384 
4338.464 
4338,363 
4331,917 
4331,430 

33.00000 
33.33333 

2.6041667 
2.6304714 

4340.277 
4428,402 

SUPBEME  COURT  OF  TEXAS. 
Deoekbeb  Term,  1878. 


STEELE  vs.  RENN. 

An  innocent  purchaser  from  a  deyisee  under  a  foiled  will  take  a  Taild  titie. 

Appeal  from  Cherokee  county. 

MooBE,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass  to  try  title,  brought  by  appel- 
lees, December  12,  1872,  for  the  recovery  from  appellants  of 
lots  3  and  4,  in  block  23,  in  the  town  of  Busk,  Cherokee 
county,  to  which  both  parties  claimed  title .  under  Casper 
£enn,  deceased,  in  whom  the  title  is  admitted  to  have  been 
at  the  time  of  his  death.  Appellees  claim  as  the  heirs,  and 
appellants  as  purchasers  in  good  faith  from  H.  E.  Joyce  and 
wife,  who  claimed  as  devisees  of  Benn. 

On  the  23d  of  December,  1864,  Casper  Benn  died  in 
Busk,  Cherokee  county,  where  he  had  for  some  years  pre- 
viously resided.  In  January,  1865,  an  instrument  purport- 
ing to  be  his  last  will  and  testament  was  presented  to  the 
court  for  probate  by  the  parties  therein  named  as  executors. 
Said  instrument  authorized  said  executors  to  administer  and 
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settle  up  the  estate  in  accordance  With  its  terms,  without 
being  subject  to  the  supervision  and  control  of  the  coui't. 
After  due  notice  of  application  had  been  given  the  execution 
of  the  instrument,  as  required  of  by  the  court,  whereupon  it 
was  adjudged  to  be  the  last  will  and  testament  of  said  Casper 
Benn,  deceased,  and  the  property  and  e£fects  belonging  to 
his  estate,  were  committed  to  said  parties,  named  as  execu* 
tors,  to  be  by  them  administenMi  under  and  in  pursuance  of 
the  authority  purported  to  be  given  them  therein. 

On  March  3d,  1865,  said  executors  made  and  delivered  to 
said  Joyce  and  wife  a  deed  for  said  lots,  devised  to  them  by 
said  will.  And  on  the  2d  of  December,  1865,  said  Joyce  and 
wife,  in  consideration  of  $275  paid  them  by  Kichard  G« 
Steele,  as  recited  in  their  deed,  sold  and  conveyed  them  to 
said  Steele,  from  whom  they  were  subsequently  purchased 
by  appellant,  Carter. 

Appellees,  who  are  brothers  and  sister  of  said  Casper 
Henn,  deceased,  were,  at  the  date  of  his  death,  and  most  of 
them  seem  to  be  still,  citizens  of  Germany.  Some  time  in 
the  summer  of  1865,  B.  Benn,  one  of  the  appellees,  came  to 
Busk,  Cherokee  oouniy,  where  he  has  since  resided,  to  look 
after  the  estate  of  his  brother,  on  behalf  of  his  brothers  and 
sister,  as  well  as  himself.  And  in  November,  1866,  prior  to 
the  sale  of  the  lots  from  Steele  to*  Carter,  suit  was  instituted 
by  said  B.  Benn,  in  the  name  of  the  brothers  and  sister, 
heirs  of  said  Casper  Benn,  deceased,  to  set  aside  and  revoke 
the  probate  of  said  wiU,  charging  the  same  to  be  a  false  and 
spurious  instrument,  and  not,  in  fact,  the  will  of  said  Casper  * 
Benn,  deceased.  And  in  1873,  it  was  finally  so  determined 
and  adjudged  by  this  Court,  and  its  probate  ordered  to  be 
revoked  and  annulled. 

On  the  trial  the  facts  here  stated  having  been  proved, 
appellants  introduced  evidence  tending  to  prove  that  they 
purchased  the  lots  in  good  faith,  and  claimed  to  be  entitled 
to  the  protection  of  the  Court  as  purchasers  for  value,  with* 
out  notice  that  said  instrument  was  not  the  true  and  genuine 
will  of  Casper  Benn,  deceased,  as  it  purported  and  had  been 
adjudged  to  be  by  its  probate.     Whereupon,  the  Court  in- 
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structed  the  jury,  among  other  things,  as  follows:  "The 
plaintiffs  have  produced  in  evidence  a  conclusive  judgment, 
setting  aside  the  pretended  will  of  Casper  Eenn,  deceased, 
and  declaring  it  null  and  void,  and  that  his  heirs,  at  hi» 
death,  were  invested  with  the  ownership  of  all  of  his  estate. 
When  Steele  purchased  from  Joyce  he  took  no  better  title 
than  Joyce  had,  which  has  been  shown  to  be  none  at  all,  and 
he  took  the  title  at  his  own  risk." 

If  this  is  a  correct  view  of  the  law,  evidently  appellants 
have  no  title,  and  have  no  just  cause  to  complain  of  the  re- 
covery of  the  lots  by  appellees.  On  the  other  hand,  if  it  is 
erroneous,  as  it  necessarily  controlled  the  verdict  of  the  jury 
to  the  prejudice  of  appellants,  the  judgment  must  be  reversed. 

The  practical  importance  of  the  question  raised  by  this 
charge  is  obvious.  If  the  views  of  the  Court  are  held  to  be 
correct,  no  title  derived  from  a  devisee  but  may  be  swept 
from  under  the  purchaser  at  any  time,  however  remote, 
while  the  probate  of  the  will  is  subject  to  attack.  This  fact, 
when  known,  must  cast  a  cloud  on  all  such  titles,  lessen  their 
market  value  and  retard  their  transfer.  On  the  other  hand, 
if  the  instruction  does  not  correctly  state  the  law,  our 
probate  system  affords  but  slight  safeguards  to  non-resident 
heirs  against  peigury  and  fraud.  These  considerations  in- 
duced this  Court  to  refrain  from  its  decision  of  this  case 
for  several  terms,  and  call  upon  the  counsel  for  a  more 
thorough  examination  of  the  law  applicable  to  it  than  had  at 
first  been  made  by  them.  But  we  regret  to  say,  that  so  far 
they  have  cited  us  to  no  case  bearing  directly  upon  the  point 
presented,  and  we  have,  to  a  considerable  extent,  to  decide 
it  as  an  original  question. 

Appellants  insist  that  they  are  entitled  to  protection  as  in- 
nocent purchasers,  notwithstanding  the  invalidity  of  the  will 
from  which  their  title  springs.  In  support  of  their  proposi- 
tion they  refer  us  to  the  case  of  Jone8  vs.  Powers^  10  Eng« 
Ch,  Eep.,  310;  3  Myl.  &  K.  681.  But  this  case  merely 
illustrates  the  rule  of  equity,  protecting  purchasers  in  good 
faith,  who  get  in  the  outstanding  legal  title,  but  leaves  un- 
settled the  main  difficulty,  viz:    Although  he  may  have  pur- 
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chased  in  good  faith,  did  Steele  occupy  a  better  position 
than  Joyce  and  wife  would  if  they  had  not  sold  the  lots  ? 
Unquestionably  their  title  in  such  event  would  have  fallen 
with  the  revocation  of  the  probate  of  the  instrument  by 
which  they  purport  to  have  been  devised  to  them.  Oaines 
vs.  Netv  Orleans,  6  Wall.,  642;  Oaines  vs.  De  La  Croix,  3  id., 
719.  But  while  our  conclusion  has  not  been  reached  without 
hesitance  and  embarrassment,  we  think,  notwithstanding  the 
damage  to  which  absent  and  non-resident  heirs  may  thereby 
be  exposed,  he  does,  if  he  in  fact  purchased  in  good  faith, 
and  that  public  policy  requires  this  solution  of  the  question. 

An  application  for  the  probate  of  a  will  is  a  proceeding 
in  rem,  and  the  judgment  of  the  Court  upon  it  is  binding 
upon  aU  the  world  until  revoked  or  set  aside.  Hodges  vs. 
Bachnian,  8  Yerg.,  186;  Scott  vs.  Calvit,  3  How.  (Miss.)  158; 
State  of  Calif omio,  vs.  McGlinn,  20  Cal.,  271;  3  Bedf.  on 
Wills,  63.  Now,  it  has  often  been  held  that  acts  done  under 
authority  by  the  judgment  of  a  Court  having  jurisdiction  of 
the  estate,  even  where  it  is  being  administered  under  forged 
^ill,  are  just  as  valid  and  effectual  as  if  the  will  had  been 
genuine;  that  a  payment  voluntarily  made  to  the  executor 
named  in  a  forged  will  is  a  valid  discharge  of  the  debt, 
though  the  will  may  be  afterward  set  aside  and  annulled,  the 
debtor  cannot  be  required  to  pay  the  debt  a  second  time.  If 
the  pretended  will  had  required  the  executors  to  settle  the 
will  of  Benn  in  the  Probate  Court,  the  acts  done  by  them  in 
pursuance  of  the  orders  of  the  Court  carrying  into  effect 
provisions  of  the  will,  could  not  be  impeached  or  set  aside 
to  the  injury  of  innocent  parties,  because  they  have  a  right 
to  rely  upon  the  validity  of  the  judgment  of  the  Court. 
(5  Monr.,  42;  11  Gush.,  519;  9  Dana,  41;  9  Penn.  St.,  234; 
6  Porter,  243;  13  Gratt.,  682.) 

Is  there  any  difference  in  respect  to  the  powers  of  the 
executors  where  the  purported  will  directs  the  settlement  of 
the  estate  out  of  the  Court  ?  By  its  judgment  the  Court  has 
declared  the  instrument  to  be  genuine.  This  judgment  is 
binding  upon  all  the  world  until  reversed  or  annulled.  Must 
innocent  parties,  when  they  act  upon  the  faith  of  such  judg- 
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ment,  do  so  at  the  peril  of  its  being  subsequently  shown  to 
be  erroneous?  There  is  evidently  a  broad  distinction  in  the 
position  of  a  party  claiming  to  be  an  innocent  purchaser 
from  one  who  has  merely  a  forged  deed  and  that  of  a  like 
purchaser  from  the  devisee  in  a  forged  will.  In  the  former 
case  the  true  owner  is  neither  charged  with  notice  of  the 
forged  deed,  nor  is  he  in  any  way  committed  to,  or  estopped 
from  denying  its  validity,  while  in  the  latter  the  will  is  ad- 
judged lo  be  valid  by  a  Court  of  competent  jurisdiction  in  a 
proceeding  to  which  the  heir  is  a  parly.  While  it  is  in  force 
the  heirs  are  bound  by  it,  and  cannot  deny  its  correctness^ 
or  dispute  the  validity  of  the  devise.  The  purchaser  from 
the  devisee  is  authorized  by  the  judgment  to  buy  from  him 
on  the  faith  of  a  valid  judgment  of  a  Court  of  competent 
jurisdiction  to  which  the  heirs  are  parties  by  which  it  has 
been  in  effect  determined  that  the  estate  of  the  testator 
vested  in  the  vendor  on  the  testator's  death.  The  heirs  being 
bound  by  the  judgment,  they  occupy  the  position  of  one  who 
has  voluntarily  parted  with  or  been  divested  of  his  title,  and 
then  stands  by  and  sees  it  sold  to  a  purchaser  in  good  faith 
without  a  word  of  complaint;  that  he  afterward  asserts  his 
title  and  has  the  judgment  reversed,  or  gets  a  decree  cancel- 
ing the  probate  of  the  will  does  not  mend  the  matter.  The 
purchase  has  been  consummated.  If,  by  the  subsequent 
reversal  of  the  judgment,  he  can  annul  the  purchaser's  title, 
he  makes  an  innocent  party  the  victim  of  his  negligence  and 
delay,  and  all  distinction  between  hcyiiafide  and  mala  fide  pur- 
chasers is  destroyed. 

For  the  error  in  the  charge  of  the  Court  the  judgment  is 
reversed  and  the  cause  remanded. 


Mxtxt  ^ufit  ^m  Mmm^l 
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Current  Topics. 


In  Oauae  vs.  City  of  ClarksrnUe,  at  the  March  Term, 
1879,  of  the  U.  S.  Circuit  Court  for  the  Eastern  District  of 
Missouri,  it  was  held:  1.  Whether  a  Municipal  Corporation 
possesses  the  power  to  borrow  money  and  to  issue  negotiable 
securities  therefor,  depends  upon  a  true  construction  of  its 
charter  and  the  legislation  of  the  State  applicable  to  it.  2. 
It  has  no  incidental  or  inherent  authority  under  the  usual 
grants  of  municipal  powers  as  a  means  of  discharging  its 
ordinary  municipal  functions.  Such  authority  may  be  in- 
ferred from  special  and  extraordinary  powers,  which  require 
the  expenditure  of  unusual  sums  of  money,  when  it  is  usual 
to  execute  such  powers  by  means  of  borrowing,  and  when 
apon  the  whole  legislation  applicable  to  the  municipality 
such  appears  to  have  been  the  legislative  intent.  3.  These 
principles  applied,  and  coupon  bonds  to  borrow  money  to 
erect  and  repair  wharves  and  to  open  streets,  issued  under 
the  general  grants  of  municipal  power  in  the  charter,  were 
held  not  to  be  binding  upon  the  city,  while  other  bonds, 
issued  under  a  special  act  of  the  Legislature,  in  payment  of 
stock  in  companies  organized  to  construct  macadamized 
roads  from  the  ciiy,  were  held  to  be  valid..  4.  Where  bonds 
of  a  city  are  issued  without  authority  for  money  borrowed 
and  actually  received  by  the  city,  the  remedy  against  the 
city  is  not  by  an  action  on  the  bonds,*but  to  recover  the 
money. 
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Snpreme  Court  of  California. 

Januaby  Term,  1879. 

(No.  4,160.) 

[Filed  March  28, 1879.] 

HEINLEN,  Plaintiff  and  Kespondent, 

vs. 
MABTIN  et  al.y  Defendants  and  Appellant. 

1.  In  the  absence  of  a  special  demuirer  on  the  ground  of  ambiguity,  if  it 

appear  from  the  general  framework  of  a  complaint  that  the  action  ia 
for  speciflo  performanoci  it  will  be  so  oonsideted,  though  the  complaint 
be  obnoxious  to  criticism  for  want  of  perspicuity. 

2.  Under  the  statutes  of  this  State,   in  force  in  the  year  1867,  a  power  of 

attorney  for  the  sale  and  conveyance  of  land,  which  was  not  under 
seal,  did  not  authorize  the  attorney  to  convey  the  legal  title;  but  waa 
sufficient  to  enable,  him  to  enter  into  a  valid  contract  of  sale. 
8.  In  such  a  case,  if  the  attorney  enter  into  a  contract  of  sale,  and  in  the 
name  of  his  principal  execute  to  the  purchaser  a  deed  absolute  in  form, 
though  inoperative  to  pass  the  legal  title,  it  will  be  treated  in  a  Court 
of  Equity  as  a  valid  contract  of  sale,  entitling  the  purchaser  to  a  con- 
veyance of  the  legal  title;  and  if  the  purchaser,  by  a  conveyance 
absolute  in  form,  convey  his  interest  in  the  premises  to  a  third  person, 
the  conveyance  irill  be  deemed,  in  a  Court  of  Ekj^uity,  an  assignment 
of  the  contract  of  sale. 

4.  If  a  power  of  attorney  for  the  sale  and  conveyance  of  land  in  this  State 

executed  in  the  Bepublic  of  Alexico,  be  written  by  the  Notary  in  hia 
official  book  kept  for  that  purpose  according  to  the  usage  prevailing  in 
that  country,  and  if  the  instrument  so  written  in  the  official  book  be 
duly  signed,  acknowledged  and  certified,  as  required  by  the  laws  of 
this  State,  and  if  Notary  thereupon  deliver  to  the  attorney  a  certified 
copy  of  the  original,  these  facts  will  constitute  sufficient  evidence  of 
delivery. 

5.  Under  the  laws  of  this  State,  in  force  in  the  year  1867,  a  married  woman 

could  not  execute  a  valid  power  of  attorney  to  sell  or  convey  her 
separate  real  estate,  situate  in  this  State,  unless  her  husband  united  in 
the  execution  of  it. 

6.  Held,  that  from  the  findings  in  this  case,  it  suffidentiy  appears  that  the 

plaintiff  paid  to  Aguayo  the  $5,000  stipulated  to  be  paid  as  the  con- 
sideration for  the  conveyance  from  the  latter  to  the  former,  as  averred 
in  the  complaint,  and  that  the  plaintiff  succeeded  to  the  rights  ac- 
quired by  Aguayo  under  the  conveyance  of  January  2,  1867. 
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7.  On  the  facts  found,  the  Conrt  below  would  haye  been  justified  in  decree- 

ing to  the  plaintiff  the  relital  value  of  the  land  from  the  commence- 
ment of  the  action. 

8.  The  commencement  of  this  action  was  a  sufficient  demand  for  a  convey- 

ance, and  from  that  time  the  plaintiff  is  entitled  to  rents  and  profits. 

Appeal  from  Third  District  Court,  county  of  Santa  Clara. 
Houghton  &  Beynolds^  Attorneys  for  Appellants. 
Frs.  E.  Spencer  &  Wm.  Matthews,  Attorneys  for  Bespits. 
Crockett,  J.,  delivered  the  opinion. 

The  defendants  contend,  that  on  the  face  of  the  complaint, 
this  is  not  an  action  for  specific  performance,  but  an  action 
at  law  on  an  alleged  legal  title,  for  the  recovery  of  land.  We 
are  of  opinion,  however,  that  though  the  complaint  is  ob-  * 
noxious  to  criticism,  it  sufficiently  appears  on  the  face  of  it, 
that  the  action  is  for  the  specific  performance  of  a  contract 
for  the  conveyance  of  land.  There  was  no  special  demurrer 
on  the  ground  of  ambiguity. 

Both  parties  claim  under  the  six  heirs  of  Arguello,  who 
are  conceded  to  have  been  the  owners  in  fee,  and  the  title  of 
the  plaintiff,  as  stated  in  the  complaint,  is  deraigned  through, 
1st,  a  power  of  attorney  not  under  seal,  from  the  six  • 
Arguellos  to  Camarina,  with  a  power  of  substitution;  2d,  a 
substitution  by  Camarina  of  Splivalo,  under  the  power;  3d, 
a  deed,  absolute  in  form,  from  the  six  Arguellos  by  Splivalo 
as  attorney  in  fact,  to  Aguayo,  for  the  consideration  of 
$5,000;  4th,  a  subsequent  deed  from  Aguayo  to  the  plaintiff 
for  the  consideration  of  $5,000,  which  the  complaint  avers 
was  paid  by  the  plaintiff  to  Aguayo  at  the  time  of  the  execu- 
tion of  the  deed.  It  is  contended  by  the  defendants,  that  the 
power  of  attorney  is  invalid  for  want  of  a  sufficient  delivery; 
and  it  appeared  in  evidence  that  the  instrument  was  executed 
in  the  Bepublic  of  Mexico,  before  a  Notaiy  Public,  in  the 
nsnal  manner  prevailing  in  that  country;  that  the  power  was 
written  by  the  Notaiy  in  his  official  book  kept  for  that  pur- 
pose, was  duly  signed  and  acknowledged  by  the  parties  and 
duly  certified  by  the  Notary,  in  the  form  required  by  our 
statute;  and  as  the  original  was  writte;i  and  signed  in  the 
official  book,  and  for  that  reason  could  not,  in  a  literal  sense. 
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be  deliyered  to  the  attorney,  a  copy  duly  certified  by  the 
Notary  was  delivered  to  the  attorney  named  in  tl^e  power. 
We  are  of  opinion,  that  in  contemplation  of  law,  these  facts 
constituted  a  sufficient  delivery. 

But  it  appeared  on  the  face  of  the  power  of  attorney,  that 
one  of  the  persons  who  signed  it  was  a  married  woman,  and 
the  husband  did  not  unite  in  the  execution  of  the  power.  As 
our  statute  then  stood,  a  married  woman  could  not  make  a 
valid  power  of  attorney  to  convey  her  separate  real  estate, 
unless  her  husband  united  in  the  execution  of  it,  and  as  to 
this  woman,  the  power  of  attorney  was  inoperative,  and  con- 
ferred no  authority  to  dispose  of  her  interest  in  the  land. 

The  power  of  attorney  to  Splivalo  was  not  under  seal,  and^ 
under  the  then  existing  statutes  of  this  State,  was  insufficient 
to  enable  the  attorney  to  convey  the  legal  title,  but,  on  well- 
settled  principles,  was  operative  to  enable  him  to  enter  into 
a  valid  contract  of  sale.  By  reason  of  this  defect  in  the 
^wer  of  attorney,  the  deed  to  Aguayo  did  not  pass  the  legal 
title;  but,  in  a  Court  of  Equity,  will  be  deemed  a  contract  of 
sale,  entitling  tlie  vendee  to  a  conveyance  of  the  legal  title. 
The  deed  from  Aguayo  to  the  plaintiff,  operated  in  law,  as 
an  assignment  of  the  equitable  title  held  by  the  former, 
under  the  deed  of  January  2,  1867. 

The  complaint  avers,  as  already  stated,  that  when  the 
plaintiff  took  the  conveyance  from  Aguayo,  he  paid  him  as 
the  consideration  therefor,  the  sum  of  $5,000.  The  Court 
does  not,  in  terms,  find  this  fact.  But  it  finds  that  Splivalo 
then  had  in  his  hands  $2,250,  before  that  time  paid  to  him 
by  the  plaintiff  under  the  contract  of  May  10,  1866;  and  that 
when  the  plaintiff  received  the  deed  from  Aguayo,  he  paid 
to  Splivalo  the  fuiiher  sum  of  $2,750,  and  thereupon,  then 
and  there,  Splivalo  paid  to  Aguayo  the  sum  of  $5,000.  It 
was  all  one  transaction,  and  in  legal  effect,  it  was  a  payment 
by  the  plaintiff  to  Aguayo,  through  Splivalo,  who  then  had 
in  his  hands  $2,250  of  the  plaintiff's  money,  and  to  whom 
the  plaintiff  then  paid  the  further  sum  of  $2,750,  making  in 
the  aggregate  the  sum  of  $5,000,  the  whole  amount  agreed 
to  be  paid.    In  his  testimony,  Splivalo  thus  explains  the 
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transaction:  '*  Instead  of  my  returning  the  $2,250  to  John 
Hienlen,  and  he  making  the  payment  to  Aguayo,  I  paid 
Aguayo  directly,  and  Hienlen  paid  me  the  balance  of  $2,750; 
it  was  all  done  at  one  and  the  same  moment  at  my  office.'* 
In  the  light  of  this  testimony,  (which  is  uncontradicted), 
there  can  be  no  doubt,  that  in  legal  effect,  it  was  a  payment 
of  $5,000  by  the  plaintiff  to  Aguayo. 

It  has  been  suggested,  that  the  legal  effect  of  this  transac- 
tion was  simply  a  rescission  of  the  contract  between  Spliyalo 
and  Aguayo,  and  a  performance  of  the  contract  of  May  10, 
1866,  between  the  plaintiff  and  Splivalo;  and,  consequently, 
that  the  plaintiff  must  stand  on  that  conti*act  alone,  and 
acquired  no  new  equity  under  the  conveyance  from  Aguayo. 
On  the  contrary,  it  is  clear,  from  the  findings  and  proofs, 
that  as  between  the  plaintiff  and  Splivalo,  the  transaction 
with  Aguayo  was  practically  an  abandonment  of  the  contract 
of  May  10,  1866;  and  as  a  substitute  therefor,  the  plaintiff 
accepted  the  conveyance  from  Aguayo  and  paid  him  the  full 
consideration,  to  wit,  $5,000.  That  the  contract  of  May  10, 
1866,  was  abandoned,  is  evident  from  the  fact,  that  Splivalo, 
with  the  plaintiffis'  consent,  paid  to  Aguayo  the  $2,250  before 
then  paid  under  the  contract  of  May  10,  1866.  If,  after  the 
transaction  with  Aguayo,  the  plaintiff  had  brought  an  action 
for  the  specific  performance  of  the  contract  of  May  10,  1866, 
he  must  have  failed,  on  the  groimd  that  the  contract  was 
abandoned  when  he  accepted  the  conveyance  from  Aguayo, 
and  authorized  Splivalo  to  pay  to  him  the  $2,250  before  then 
paid  under  the  contract.  The  contract  was  merged  in  the 
transaction  with  Aguayo,  and  thenceforth  ceased  to  be  ob- 
ligatory on  either  of  the  parties  to  it.  But  the  defendants 
contend,  that  the  finding  to  the  effect  that  $2,750  was  paid  by 
the  plaintiffs  to  Splivalo  on  the  15th  of  March,  1867,  was  not 
justified  by  the  evidence.  We  are,  however,  of  opinion  that 
there  was  evidence  tending  to  support  the  finding,  and  that 
it  ought  not  to  be  disturbed  on  this  groxmd. 

The  defendants  further  insist  that,  under  the  pleadings, 
the  contract  of  May  10,  1866,  was  not  admissible  in  evidence 
for  any  purpose.     But,  if  for  no  other  purpose,  it  was  cer- 
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tainly  admissible  to  prove  the  payment  by  the  plaintiff  of  the 
$2,250,  and  the  circumstances  under  which  it  was  made,  and 
as  explanatory  of  the  transaction  with  Aguayo.  It  is  for 
these  purposes  only  that  we  have  considered  it. 

The  Court  finds  that  the  rights  the  defendants  acquired 
from  the  Arguellos,  if  any,  were  acquired  with  full  notice  of 
the  conveyance  to  Aguayo,  and  of  the  consideration  paid  by 
him,  and  before  payment  by  them,  of  any  part  of  tiie  pur- 
chase money.  It  results  from  these  views,  that  from  the 
findings,  and  without  reference  to  the  contract  of  May  10, 
1866,  as  a  basis  for  equitable  relief,  the  plaintiff  is  the 
equitable  owner  of  five  undivided  sixths  of  the  land  in  con- 
troversy, and  is  entitled  to  a  conveyance  by  the  defendants 
of  the  legal  title  thereto. 

This  brings  us  to  the  question,  whether  the  Court  below 
erred  in  awarding  to  the  plaintiff  the  rental  value  of  the  land 
during  the  time  the  defendants  have  occupied  it.  The  argu- 
ment for  the  defendants  is,  first,  that  even  though  the 
plaintiff  be  conceded  to  be  the  equitable  owner,  by  virtue  of 
his  contract  of  purchase,  he  did  not  thereby  become  entitled 
to  the  possession,  in  the  absence  of  an  agreement  to  let  him 
into  the  possession;  and  that  not  being  entitled  to  the 
possession,  he  cannot  recover  rents  and  profits;  2d,  that 
the  plaintiff  made  no  demand  for  a  conveyance  prior  to  the 
commencement  of  the  action. 

In  discussing  this  question,  it  will  be  borne  in  mind,  that 
from  the  15th  of  March,  1867,  until  the  present  time,  the 
plaintiff  has  been,  and  yet  is,  the  equitable  owner  of  five 
undivided  sixths  of  the  land,  the  legal  title  to  which  has 
been,  and  yet  is,  held  by  the  defendants,  who  are  entitled  to 
the  remaining  one  undivided  sixth.  As  to  the  five  Undivided 
sixths,  the  defendants  have  held  the  dry,  legal  title  as 
trustees  for  the  plaintiff,  and  as  the  Court  finds,  have  held 
the  possession  of  the  whole,  from  November,  1868,  exclud- 
ing the  plaintiff  therefrom.  They  entered,  claiming  the  ex- 
clusive right  to  the  possession,  and  in  their  answer  deny  the 
plaintiffs'  title  to  any  portion  of  the  land,  and  assert  an  ex- 
clusive right  in  themselves  from  the  time  of  the  conveyjince 
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by  the  Argaellos  to  them,  in  the  year  1867.  They  have 
forced  the  plaintiff  to  appeal  to  a  Court  of  Eqoily  to  compel 
a  conyejance  of  the  legal  title,  and  daring  the  long  interim 
which  has  elapsed  have  enjoyed  the  nse  of  the  land.  When 
the  plaintiff  shall  have  acquired  the  legal  title  .he  cannot 
maintain  an  action  at  law  for  mesne  profits. 

At  common  law,  the  plaintiff  in  ejectment  could  not  re- 
cover the  mesne  profits  in  the  same  action,  but  was  com- 
pelled to  establish  his  title,  or  right,  to  the  possession  by 
the  judgment  in  ejectment,  and  might  then  prosecute  his 
action  of  trespass  for  mesne  profits,  on  the  trial  of  which 
the  judgment  in  ejectment  would  be  conclusive  evidence  of 
his  prior  right  to  the  possession  under  a  legal  title,  and  of 
the  ouster  by  the  defendants.  But  the  theory  of  the  action 
for  mesne  profits  was,  that  the  plaintiff  had  all  the  time  held 
the  legal  title,  and  had  been  ousted  by  the  defendant;  and 
the  rental  value  of  the  land,  while  the  plaintiff  was  deprived 
of  the  possession,  was  awarded  in  the  room  of  damages. 
But  under  our  statute,  the  mesne  profits  may  be  recovered  in 
the  action  of  ejectment,  which,  however,  can  only  be  main- 
tained on  the  legal  title.  If  the  plaintiff  holds  only  the 
equitable  title,  and  is  forced  to  go  into  a  Court  of  Equity  to 
compel  a  conveyance  of  the  legal  title,  it  is  well  settled  that 
he  cannot  afterward  maintain  an  action  at  law  for  the  mesne 
profits,  for  the  reasons  already  indicated;  that  if  he  cannot 
recover  rents  and  profits  in  the  action  in  equity,  he  is  with- 
out remedy.  But,  fortunately,  a  Court  of  Equity  will  not 
permit  so  great  a  wrong,  and  will  afford  complete  relief  in 
such  a  casd.  ''  If  there  is  a  trust  estate,  and  cestui  que  trust 
comes  into  equily  upon  his  title  to  recover  the  estate,  he  will 
be  decreed  to  have  the  further  relief  of  an  account  of  the 
rents  and  profits."    (1  Story,  Eq.  S.,  512;  3  Jik.  B.,  124.) 

We  think  this  is  the  correct  rule,  and  we  find  no  authority 
to  the  contrary.  It  is  in  consonance  with  the  general  prin- 
ciple, that  a  Court  of  Equity  will  do  complete  justice  in  a 
cause  of  which  it  has  jurisdiction;  and  more  particularly  if 
there  be  no  other  remedy  to  prevent  a  failure  of  justice. 
But  the  role  as  stated  by  Story  is,  that  the  plaintiff  is  en- 
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titled  to  an  cuxount  of  the  rents  and  profits;  and  the  defend- 
ants contend  that  the  rule  applies  only  where  the  premises 
have  been  let  at  rent  bj  the  defendant,  and  where  he  has 
actually  received  rents  as  such,  and  has  no  application  where 
the   defendant,   as  in  this  case,    has  himself  occupied  the 
premises  and  has  received  no  rents.     On  this  theory,  the   • 
plaintiff  is  absolutely  without  remedy,  and  that,  too,  for  no 
better  reason  than  that  the  defendant,  instead  of  renting  the 
land  to  tenants,   has  himself  occupied  it  and  enjoyed  its 
fruits.     But,  Courts  of  Equity  do  not  administer  relief  in  ^ 
such  cases  on  an  inflexible  rule  of  this  character.     On  the 
contrary,  the  relief  varies,  according  to  the  exigency  of  the 
particular  case,  so  as  to  prevent  a  failure  of  justice.     Worrall 
vs.  Mtinn,  38  N.  T.,  137,  was  an  action  for  the  specific  per- 
formance of  a  contract  to  convey  a  parcel  of  land,  valuable  " 
only  for  beds  of  clay  suitable  for  making  bricks,  and  utterly 
valueless  for  any  other  purpose.     After  the  executory  con- 
tract of  sale  was  entered  into,  the  vendor  sold  and  conveyed 
the  premises  to  the  defendant  Munn,  who  topk  the  title  with 
notice  of    the   plaintiffs*  equity,    and    who    occupied    the 
premises  for  the  manufacture  of  bricks.  .  One  of  ihe  ques- 
tions was,  to  what  compensation  the  plaintiff  was  entitled 
for  having  been  kept  out  of  the  possession  for  a  series  of 
years;  and  in  discussing  this  point  the  Court  faid:     "  The 
general  rule  on  this  subject,  as  laid  down  by  the  elementary 
writers,  and  in  the  adjudged  cases,   is,   tiiat  the  Court  ^f 
Equity  will,  so  far  as  possible,  place  the  parties  in  the  same 
situation  as  they  would  have  been  if  the  contract  had  been 
performed  according  to   its  terms;  and,  to  that  end,  the 
vendor  will  be  regarded  as  trustee  for  the  benefit  of  the 
purchaser,  and  liable  to  account  to  him  for  the  rents  and 
profits;  and  the  purchaser  will  be  treated  as  trustee  of  the 
purchase  money,  if  not  paid,  and  will  be  charged  with  in- 
terest thereon.     And  when  the  vendor  is  himself  in  the  actual 
occupation  of  the  premises y  he  is  charged  unth  the  value  of  the  use 
and  occupation.     (Robertson  vs.  Shelton,  12  Beav.,  366;  Ih/er 
vs.  Hargrave,  10  Vfes.,  506.) 
But,  while  this  is  the  general  rule,  it  is  not  inflexible ;  a 
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Court  of  Equity  moulds  its  own  relief,  and  giyes  redress, 
according  to  the  circumstances  of  each  case. 

In  that  case  the  land  had  no  rental  value,  and  yet  the 
plaintiff  had  been  deprived  of  the  opportunity  to  use  it,  for 
the  only  purpose  for  which  it  was  valuable  and  for  which  he 
had  purchased  it,  and  it  was  contended  that  he  should  be 
awarded  as  damages  such  profits  as  he  could  have  made  by 
the  manufacture  of  bricks.  But  the  Court  held  such  damages 
to  be  speculative  and  too  remote,  and  to  prevent  a  failure  of 
justice,  they  awarded  as  damages  interest  on  the  purchase 
money  during  the  time  the  possession  was  withheld.  This 
case  is  cited  not  only  in  support  of  the  proposition  that  the 
vendor  in  the  actual  occupation  is  chargeable  with  the  value 
of  the  use  and  occupation,  if  the  premises  have  a  rental 
value,  but  also  as  demonstrating  the  flexibiliiy  with  which 
Courts  of  Equity,  in  this  class  of  cases,  adapt  the  remedy  to 
the  exigency  of  the  particular  case  so  as  to  prevent  a  failure 
of  justice.  (In  CoU  vs.  Tyatm,  8  Iredell  Eq.,  N.  C,  170,) 
the  vendee,  under,  an  executory  contract  of  side,  was  let  into 
the  possession,  and  after  a  portion  of  the  purchase  money 
was  paid,  died,  leaving  minor  children  as  his  heirs  at  law. 
Thereupon  the  vendor  took  possession  of  the  land,  denying 
the  title  of  the  heirs,  and  claiming  to  be  the  absolute  owner. 
The  heirs  brought  an  action  for  specific  performance;  and 
one  of  the  questions  was,  whether  the  vendor  was  chargeable 
with  the  rental  value  of  the  land  during  his  occupation. 
BuFFiN,  C.  J.,  in  delivering  the  opinion  of  the  Court,  said: 
''  His,  (the  vendor's),  entry  was  in  avoidance  of  his  note,  and 
so  was  wrongful  in  the  view  of  the  Court  of  Equity,  in  which 
he,  as  vendor,  is  regarded  as  a  trustee  for  the  vendee,  except 
only  in  respect  of  the  estate  being  a  security  for  the  price." 
Again  he  says,  ''instead  of  the  fair  and  l^al  course  of 
filing  a  bill,  (to  enforce  a  vendor's  lien, )  the  vendur,  upon  the 
mere  force  of  his  legal  title,  and  taking  advantage  of  the 
incapacity  and  helplessness  of  the  vendee's  children,  injur- 
iously denied  any  rights  in  them,  and  claimed  a  perfect  title 
in  himself,  as  well  in  equity  as  at  law,  and  as  such,  entered, 
and  in  all  respects  acted,  as  owner,  by  pulling  down  and 
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selling  honses  and  building  others,  and  finally  by  conveying 
the  fee.  One  thus  abusing  the  power  given  by  the  legal  title 
and  denying  the  rights  of  infants,  for  whom  he  was  trustee, 
cannot  be  looked  on  in  a  Court  of  Equity  in  any  light  but 
that  of  a  tortfeasor,  by  reason  of  a  wilful  and  gross  breach 
of  trust,  and,  therefore,  he  is  justly  chargeable  with  the 
highest  occupier's  rent  from  the  moment  of  the  breach  of 
trust.'* 

In  the  case  at  bar,  the  plaintiff,  it  is  true,  is  not  a  minor; 
but  he  was  entitled  to  a  conveyance  of  the  legal  title  in 
March,  1867,  and  in  November,  1868,  the  defendants,  with 
notice  of  his  equity,  entered  into  the  exclusive  possession, 
denying  his  rights,  either  in  equity  or  at  kw,  and  claiming  to 
be  the  absolute  owners.  For  more  than  ten  years  they  have 
persistently  denied  his  rights,  have  excluded  him  from  the 
possession,  and  during  the  whole  period  have  themselves 
enjoyed  the  fruits  of  the  land,  while  holding  only  the  dry, 
legal  title  as  trustees  of  the  plaintiff.  One  thus  abusing  the 
power  given  him  by  the  legal  title,  must^  in  a  Court  of 
Equity,  as  against  the  cestui  que  trust,  be  deemed  a  wrong- 
doer,  and  should  be  held  to  account  for  the  rental  value  of 
the  land.  In  a  similar  case,  the  Court  of  Appeals  of  Ken- 
tucky, in  (Baater  vs.  Brcmd,  6  Dana,  296,)  charged  the  vendor 
with  the  ''reasonable  profits*'  of  the  land  during  the  time 
he  occupied  it,  and  as  we  understand  the  term  ''reasonable 
profits  "  in  the  sense  in  which  it  was  used,  it  is  the  equivalent 
of  the  rental  value  of  the  land. 

If  the  defendants  are  to  account  for  rents  and  profits,  or 
for  the  value  of  the  use  and  occupation,  the  amount  can  be 
ascertained  only  in  one  or  two  methods' — either,  first,  by 
charging  them  with  the  rental  value  of  the  land,  as  was  done 
by  the  Court  Below;  or,  second,  by  taking  an  account  in 
which  they  would  be  debited  with  all  sums  realized,  or 
which,  with  reasonable  diligence,  might  have  been  realized, 
from  the  cultivation  and  use  of  the  land,  and  crediting  them 
with  all  necessary  or  proper  disbursements.  If  it  should 
appear,  on  stating  the  account,  that  the  disbursements 
equalled,  or  exceeded,  the  receipts,  the  plaintiff  would  get 
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nothing,  although  for  ten  years  or  more  he  had  been  de- 
prived of  the  opportunity  to  let  the  land  at  rent,  or  to  de- 
Tote  it  to  such  other  use  as  his  interest  or  convenience  dic- 
tated. In  other  words,  he  would  have  been  forced,  against 
his  consent,  during  all  these  years,  to  accept  the  defendants 
as  his  agents  to  conduct  the  business  of  fanning  his  own 
land  at  his  expense  and  risk. 

Whatever  may  be  the  rule  where  a  trustee  has  not  himself 
occupied  and  enjoyed  the  trust  estate,  but  has  received  rents 
from  it,  justice  and  equity  demand,  that  where  he  has  wrong- 
fully excluded  the  true  owner,  and  has  himself  occupied  and 
enjoyed  the  fruits  of  the  estate,  he  shall  at  least  aocoimt  for 
its  rental  value.  It  is  a  favorite  maxim  with  a  Court  of 
Equity,  that  it  will  consider  as  done,  that  which  ought  to  be 
done,  and  in  such  a  forum,  the  defendants  will  be  deemed  to 
occupy  the  same  position  as  though  they  had  conveyed  to 
the  plaintiff  the  legal  title  when  it  was  their  duty  to  convey 
it,  and  had  then  refused  to  surrender  the  possession,  and  had 
continued  to  occupy  and  enjoy  the  fruits  of  the  land.  If 
they  had  done  this,  no  one  will  doubt  that  the  plaintiff  could 
have  recovered  the  rental  value  of  the  land  in  an  action  at 
law. 

In  the  view  of  a  Court  of  Equity,  the  plaintiff  is  to  be 
deemed  the  owner  from  the  time  he  became  entitled  to  a 
conveyance  of  the  legal  title;  and  in  analogy,  to  the  relief 
granted  at  law,  he  may  recover  the  rental  value  of  the  land. 

But  it  is  further  contended,  that  the  defendants  were  in  no 
default  until  after  demand  was  made  for  a  conveyance,  and 
that  neither  the  findings  or  evidence  show  a  demand  prior  to 
the  commencoment  of  the  action.  It  is,  therefore,  insisted 
that  the  judgment  is  erroneous,  in  so  far  as  it  charges  the 
defendants  with  rents  and  profits,  prior  to  the  commencement 
of  the  action. 

This  pomt  is  well  taken,  unless  it  affirmatively  appears 
from  the  pleadings  and  findings,  that  a  demand  would  have 
been  refused,  and*  would,  therefore,  have  been  xmavailing. 
The  commencement  of  the  action  was  undoubtedly  a  sufficient 
demand;  and  from  that  time,  the  plaintiff  was  entitied  to 
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rents  and  profits;  but  we  cannot  say  that  it  affirmatiYely 
appears,  from  the  pleadings  and  findings,  that  a  prior  de- 
mand would  have  been  refused. 

Judgment  and  order  reversed,  and  cause  remanded,  with 
an  order  to  the  Court  below  to  modify  its  judgment  in  ac- 
cordance with  this  opinion. 

Remittitur  forthwith. 

We  concur: 

McElNSTBY,   J. 

NlLES,   J. 

DISSENTINa  OPINION. 

I  would  readily  concur  in  several  of  the  propositions  dis- 
cussed in  the  foregoing  opinion,  if,  in  my  judgment,  they 
were  presented  by  the  record;  but  as  I  view  the  case,  the 
contract,  which  is  specifically  enforced,  is  not  pleaded,  and 
its  introduction  in  evidence  was  objected  to  by  the  defend- 
ants.    I,  therefore,  dissent  from  the  opinion  and  judgment. 

Bhodes,  J. 

(Waulage,  G.  J.,  being  disqualified,  did  not  participate  in 
the  decision.) 


[No.  3,698.] 

[Filed  March  31,  1879.] 

^         BIGLET,  Plaintifp  and  Bespondent, 

vs. 
NUNAN  et  cds.y  Defendants  and  Appellants. 

To  maintain  an  action  for  special  damages  cansed  by  an  obstmction  of  a 
highway,  constituting  a  public  nuisance,  a  plaintilf  must  haye  suffered 
injury  different  in  kind  from  that  sustained  by  the  public  at  large. 

Appeal  from  Gonrty  Court  of  the  city  and  connfy  of  San 
Francisco. 

Oeorge  d  Loughborough,  Attorneys  for  Appellants. 

HuMon  dk  O'NeiU,  Attorneys  for  Respondent. 

Feb  Curiam. 

The  obstruction  of  the  alleged  highway  consists  of  a  fence 
running  lengthwise  along  the  middle  of  the  street,  and  con- 
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nected  by  cross  fences  with  the  side  of  the  street  opposite  to 
premises  of  plaintiff.  The  access  from  plaintiff's  lot  to  the 
street  has  not  been  cut  off  or  impeded,  and  if  plaintiff  and 
his  immediate  neighbors  have  more  occasion  to  pass  through 
the  street  than  the  public  at  large,  this  is  an  inconvenience 
in  degree  only,  and  is  not  an  injury  in  hind  different  from 
that  sustained  by  the  public. 

The  only  damage  complained  .of  by  plaintiff  is,  that  by 
reason  of  the  obstruction,  ''  his  said  property  is  lessened  and 
decreased  in  value.^'  But  it  has  been  expressly  held  by  this 
Court,  that  in  an  action  to  recover  special  damages,  caused 
by  there  being  an  obstruction  in  the  street  opposite  the  resi- 
dence of  a  plaintiff,  evidence  to  show  that  the  land  would 
sell  for  less  on  account  of  the  nuisance  is  not  admissible* 
In  such  cases  a  defendant  is  liable  only  for  the  special  and 
particular  damages  sustained  prior  to  the  commencement  of 
the  suit.  The  nuisance  may  be  abated  or  removed,  and  to 
give  damages  on  €Lccount  of  the  decreased  value  of  the  land, 
would  be  to  give  damages  for  all  the  injury  the  premises 
would  ever  sustain,  which  would  be  clearly  wrong.  (See 
Hopkins  vs.  W.  P.  R.  R.  Co.,  50  Cal.,  194,  and  cases  there 
cited.) 

It  is  the  pecuniary  damage  suffered  -  which  constitutes  the 
basis  of  the  action,  considered  as  an  action  at  law. 

If  the  present  be  treated  as  a  bill  in  equity  for  an  injunc* 
tion,  the  rule  is  equally  without  exception,  in  reference  to 
private  actions  for  obstructions  of  public  highways,  that  the 
injury  complained  of  must  be  special  in  character,  and  not 
merely  greater  in  degree,  than  that  of  the  general  public. 
{Wood*8  Law  of  Nuisance,  sec  655.) 

In  the  present  case,  no  such  special  damage  has  been  sus- 
tained. 

Judgment  and  order  reversed,  and  Court  below  directed  to 
dismiss  the  action. 

Bemittitur  forthwith. 

(Mr.  Justice  Crockett  expressed  no  opinion.) 
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[No.  10,390.] 

[Filed  March  24,  1878.] 

PEOPLE  vs.  mCKS. 

An  inBtmction  that  if  the  jury  **  believed  any  witness  had,  upon  the  stand 
wilfnlly  sworn  falsely  in  respect  to  any  matter  material  to  the  issne  on 
trial,  they  should  disregard  his  testimony  altogether,"  was  properly 
refused. 

Appeal  from  the  Fifteenth  District  Court,  citj  and  county 
of  San  Francisco. 

D.  J.  Murphy y  District  Attorney,  for  the  People. 

O.  W.  Tyler y  Attorney  for  Hicks. 

Gbookett,  J.,  delivered  the  opinion  of  the  Court. 

At  the  trial,  the  Court  instructed  the  jtiry  in  the  words  of 
Subdivision  3  of  Section  2061,  of  the  Code  of  Civil  Proce- 
duce  that ''  a  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others."  But  the  counsel  for  the  defendant 
asked  the  Court  to  charge  the  jury,  *'  that  if  they  believed 
any  witness  had,  upon  the  stand,  wilfully  sworn  falsely  in 
respect  to  any  matter  material  to  the  issue  on  trial,  that  they 
should  disregard  his  testimony  altogether."  The  Court  re- 
fused to  give  the  instruction,  and  its  refusal  is  relied  upon 
as  error. 

In  People  vs.  Spragv/ey  No.  10,376,  decided  at  the  present 
term,  we  held  that  the  correct  interpretation  of  Subdivision 
3,  of  Section  2061,  of  the  Code  of  Civil  Procedure,  is  that 
a  witness  wilfully  false  in  one  part  of  hid  testimony  is  to  be 
distrusted  in  others.    Assuming  this  to  be  the  correct  con* 
struction,  the  effect  of  this  provision  is,  that  if  a  witness  is 
wilfully  false  in  one  portion  of  his  testimony,  he  '^  is  to  be 
distrusted  in  others;"  and  not  that  his  whole  testimony  is  to 
be  absolutely  rejected.    If  the  nile  was  otherwise  at  common 
law,  the  Code  has  changed  it. 
The  instruction  as  asked  was  correctly  refused. 
Judgment  affirmed. 
We  concur : 

NiLES,   J. 

MoEmsTBT,  J. 
Wallace,  C,  J. 
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Supreme  Court  of  the  United  States. 

October  Term,  1878. 


[No.  174.] 
STEPHEN  D.  HOSMEE,  Plaintiff  in  Errob, 

vs. 
WILUAM  T.  WALLACE. 

1.  To  create  a  right  of  pre-emption,  there  must  be  settlement,  inhabitation 

and  improvement  by  the  pre-emptor,  conditions  which  cannot  be  met 
when  the  land  is  in  the  occupation  of  another.  (Atherton  vs.  Fowler, 
6  U.  S.,  516.) 

2,  The  object  of  the  Act  of  1866,  was  to  withdraw  land    continnonsly 

possessed  and  improved  by  a  purchaser,  under  a  Mexican  grant,  from 
the  general  operations  of  the  preemption  laws,  and  to  give  to  him,  to 
the  exclusion  of  all  other  claimants,  the  right  to  obtain  the  title. — 
[Editob  Law  Joubnal. 

Error  to  the  Supreme  Court  of  the  State  of  California. 
Mr.  Justice  Field  delivered  the  opinion  of  the  Court. 

The  defendant  has  a  patent  of  the  United  States  for  cer- 
tain land  in  the  county  of  Santa  Clara,  in  the  State  of  Cali- 
fornia. The  plaintiff  claims,  that  he  has  an  equitable  right 
to  the  land  by  virtue  of  his  settlement  thereon,  and  subse- 
quent proceedings  under  the  pre-emption  laws;  and,  there- 
fore, seeks  to  charge  the  defendant,  as  trustee  of  the  title, 
for  his  benefit,  and  to  compel  its  transfer  to  him. 

It  appears,  from  the  record,  that  the  premises  are  within 
the  boundaries  of  a  grant  made  by  the  former  government 
of  Mexico  to  one  Estrada.  The  grants  of  that  government  in 
California  were  sometimes  of  tracts  with  defined  boundaries, 
and  sometimes  of  places  bj  name  where  the  boundaries  were 
known  and  could  be  readily  identified;  but  more  frequently 
they  were  of  a  specified  quantity  of  land  within  boundaries 
embracing  a  larger  amount,  to  be  measured  off  and  segre- 
gated by  magistrates  of  tlie  vicinage.  A  grant  of  the  latter 
class  was  usually  in  form  of  the  entire  tract  within  the 
boundaries  mentioned,  with  a  condition  limiting  its  extent 
to  the  quantity  specified;  the  surplus,  after  the  measurement. 


120  The  Pacific  Coast  Law  Joubkal. 

being  reserved  for  the  use  of  the  nation.  The  grantee  could 
not  measure  off  the  quantity  thus  specified  so  as  to  bind  the 
goyemment.  This  could  be  done  only  by  its  officers  pursuant 
to  regulations  established  for  that  purpose.  Until  the  segre- 
gation was  thus  made,  no  third  person  could  interfere  with 
the  grantee's  possession,  and  attempt  to  limit  it  to  any  par- 
ticular place  within  the  boundaries  designated. 

Soon  after  the  acquisition  of  California,  Congress  pro- 
vided by  law  for  an  examination  of  the  various  grants  of 
land  made  by  the  former  government,  the  confirmation  of 
such  as  were  found  to  be  valid  and  entitled  to  recognition, 
the  survey  and  measurement  of  the  tracts,  or  quantities 
granted,  and  the  issue  of  patents  to  the  confirmees.  And  in 
order  that  these  proceedings  might  not  be  defeated,  and  that 
the  rights  of  the  grantees  in  the  meantime  should  not  be 
impaired  or  embarrassed  by  the  settlement  of  others,  upon 
pretense  that  the  grants  were  invalid,  or  that  there  was  a 
surplus  within  their  boundaries  over  the  quantity  granted, 
which  could  be  appropriated,  the  lands  claimed  xmder  these 
grants  were  accepted  from  the  operation  of  the  pre-emption 
laws,  when  they  were  extended  over  the  State. 

In  the  investigations  thus  authorized,  many  grants,  sup- 
posed to  be  valid,  were  rejected;  and  in  numerous  instances, 
land  purchased  from  the  grantees,  and  improved,  was  ex- 
cluded by  the  surveys  from  the  tracts  confirmed.  To  meet 
the  hardships  thus  arising,  and  to  enable  purchasers  in  good 
faith,  and  for  value,  to  hold  the  tracts  improved  by  them, 
Congi'ess,  in  an  act  passed  on  the  23d  of  July,  1866,  to  quiet 
the  title  to  lands  in  California,  provided  as  follows: 

'*  That  where  persons  in  good  faith,  and  for  a  valuable  con- 
sideration, have  purchased  land  of  Mexican  grantees,  or 
assigns,  which  grants  have  subsequently  been  rejected,  or 
where  the  lands  so  purchased  have  been  excluded  from  the 
final  survey  of  any  Mexican  grant,  and  have  used,  improved 
and  continued  in  the  actual  possession  of  the  same,  accord- 
ing to  the  lines  of  their  original  purchase,  and  where  no 
valid  adverse  right  or  title  (except  of  the  United  States) 
exists,  such  purchasers  may  purchase  the  same  after  having 
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sucli  lands  surveyed  under  existing  laws,  at  the  minimum 
price  established  bylaw,  upon  first  making  proofs  of  the 
facts  *  *  *  under  regulations  to  be  provided  by  the 
Commissioner  of  the  General  Land  Office."    (14  Stats.  220, 

Li  the  present  case,  it  appears  that  prior  to  February, 
1862,  Estrada,  the  original  grantee  of  the  Mexican  govern* 
ment,  sold  to  one  Lyons  his  right  to  a  portion  of  the  land 
within  the  boundaries  mentioned  in  his  grant,  embracing  the 
premises  in  controversy;  that,  previously,  in  October,  1856, 
the  plaintiff  had  settled  upon  these  premises,  and  erected  a 
house  thereon,  claiming  that  he  made  the  settlement  under 
the  pre-emption  laws  of  the  United  States;  that,  in  February, 
1862,  he  was  evicted  from  them  by  the  Sheriff  of  the  county 
under  a  judgment  in  ejectment  recovered  by  Lyons;  and  that 
thereupon  he  removed  his  house  and  improvements  to  ad* 
jacent  land.  After  this  eviction,  the  defendant  purchased 
from  Lyons  his  right  under  the  grant  to  the  premises,  and 
has  ever  since  been  in  their  actu^d  possession  and  use.  The 
grant  had  been  previously  confirmed,  but  for  a  less  quantity 
than  that  contained  within  the  boundaries  mentioned;  and, 
upon  the  final  survey,  which  was  approved  in  June,  fl865, 
after  the  defendant's  purchase,  these  premises  were  excluded. 
The  public  surveys  were  subsequently  extended  over  the 
land,  and,  in  July,  1866,  the  plaintiff  filed  a  declaratory 
statement  in  the  proper  land  office,  claiming  to  pre-empt  the 
premises,  together  with  other  land,  alleging  his  settlement 
thereon  in  October,  1856,  and  in  September  following,  made 
proof  of  his  claim  before  the  Begister  and  Beceiver,  and 
was  allowed  to  enter  the  land.  He  then  paid  the  purchase 
money  and  obtained  a  certificate  of  payment.  In  the  mean- 
time, the  act  of  July  23d,  1866,  was  passed,  and  under  it  the 
defendant  claimed  tiie  right  to  purchase  the  premises.  The 
Commissioner  of  the  General  Land  Office,  thereupon, 
directed  the  Begister  and  Beceiver  at  San  Francisco  to  in- 
vestigate the  entry  of  the  plaintiff,  and  to  take  such  testi- 
mony as  might  be  offered  by  him  and  the  defendant  concern- 
ing their  respective  claims,  and  to  report  the  same  to  him, 
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together  with  their  decision.  Both  parties  appeared  before 
these  officers  and  supported  their  respective  claims.  The 
decision  of  the  officers  was  in  favor  of  the  plaintiff;  the  de- 
fendant appealed  to  the  Commissioner,  by  whom  the  decision 
was  reversed,  and  the  land  awarded  to  him.  On  farther 
appeal  to  the  Secretary  of  the  Interior,  the  decision  of  the 
Commissioner  was  affirmed;  and.  upon  payment  of  the 
purchase  money,  a  patent  was  issued  to  the  defendant. 

The  decision  of  the  Commissioner,  and  of  the  Secretary, 
was  clearly  correct.  The  plaintiff  had  acquired,  by  his  set- 
tlement, in  1856,  no  such  interest  in  the  premises  as  could 
control  the  disposition  of  them  by  the  United  States,  should 
it  be  ultimately  determined  that  they  were  not  covered  by 
the  grant.  The  land  within  the  boundaries  of  the  grant  was 
not  open  to  settiement  under  the  pre-emption  laws;  and  his 
occupation,  from  1856  to  his  eviction  in.  1862,  was  that  of  a 
trespasser,  and  did  not  originate  any  rights  which  tiie  gov- 
emment  was  bound  to  respect.  The  land  was  not,  then, 
''public  land,"  in  the  sense  of  those  laws;  and  even  if  it 
had  been  public  land,  to  which  no  private  claim  was  made, 
it  would  not  have  been  subject  to  settiement  under  them 
until  it  had  been  surveyed.  The  act  of  Congress  of  March 
3d,  1853,  allowing  a  settiement  on  unsurveyed  lands  in  Cali- 
fornia, was  limited  in  its  operation  to  one  year.  (10  U.  S. 
Stat.,  246,  proviso  to  sec.  6.)  By  the  act  of  March  1,  1854, 
this  privilege  was  extended  for  two  years  from  that  date, 
when  it  expired.  (Ibid.,  268.)  No  other  statute  was  passed 
opening  unsurveyed  lands  in  California  to  pre-emption  set- 
tiement until  May  30th,  1862.  (12  U.  S.,  409.)  The  occu- 
pation,  therefore,  of  the  plaintiff,  in  October,  1856,  was  a 
mere  intrusion  upon  the  claim  of  another,  without  any 
license  of  the  government;  and  after  he  was  evicted  by  legal 
process  in  February,  1862,  the  premises  were  in  the  posses- 
sion of  the  defendant,  and,  therefore,  not  open  to  settiement 
by  him.  Whatever  right  of  pre-emption  the  plaintiff  ac- 
quired, by  his  settiement,  to  land  outside  of  the  boundaries 
of  the  Mexican  grant  originated  after  May  30,  1862;  but  as 
to  land  within  those  boundaries,  no  right  could  be  initiated 
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tintil  the  land  was  excluded  from  the  tract,  confirmed  by  the 
approved  survej,  in  June,  1865.  In  neither  case,  could  the 
right  of  pre-emption  extend  to  land  in  the  occupation  of  the 
defendant  at  those  dates.  To  create  a  right  of  pre-emption 
there  must  be  settlement,  inhabitation  and  improvement  by 
I  the  pre-emptor,  conditions  which  cannot  be  met  when  the 

' ,  land  is  in  the  occupation  of  another.     Settlement,   inhabita- 

tion ai»i  improvement  of  one  piece  of  land  can  confer  no 
rights  to  another  adjacent  to  it,  which  at  the  commencement 
of  the  settlement  is  in  the  possession  and  use  of  others, 
though  upon  a  subsequent  survey  by  the  government  it  prove 
to  be  part  of  the  same  sectional  subdivision.  Under  the 
pre-emption  laws,  as  held  in  {Atherton  vs.  Fowler,  96  U.  S., 
616,)  the  right  to  make  a  settlement  is  to  be  exercised  on 
unsettled  land;  the  right  to  make  improvements  is  to  be 
exercised  on  unimproved  land;  and  the  right  to  erect  a 
dwelling-house  is  to  be  exercised  on  vacant  land;  none  of 
these  things  can  be  done  en  land  when  it  is  occupied  and 
t  used  by  others. 

There  was,  therefore,  no  valid  adverse  right  or  title, 
except  that  of  the  United  States,  to  the  premises  in  contro- 
versy when  they  were  excluded  by  the  approved  survey  from 
the  tract  confirmed;  nor  had  the  plaintiff  the  right  of  a  pre- 
emption claimant  to  them.  No  just  ground,  consequently, 
existed  for  refusing  to  the  defendant  the  privilege  of  pur- 
chasing them  under  the  act  of  1866.  It  is  found  by  the 
Court  that  he  bought  the  land,  ^  good  ^faith,  and  for  a 
valuable  consideration,  from  the  assignee  of  the  Mexican 
grantee  before  the  survey  of  the  grant;  and  that  it  has  since 
been  in  his  actual  possession  and  use,  according  to  the  lines 
of  his  original  purchase.  And  besides,  the  use,  ^occupation 
and  improvement  of  the  land,  required  by  that  act,  being 
matters  for  the  determination  of  the  officers  of  the  Land  De- 
partment, it  must  be  presumed  from  their' decision  that  they 
were  sufficiently  established. 

The  contention  of  the  plaintiff,  if  we  understand  it,  is  that 
the  proviso  in  the  eighth  section  of  the  act  of  1866  changed 
the  doctrine  stated,  and  crave  him  a  rifi^ht  of  Dre-einption  to 
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land  excluded  by  the  survey  from  the  tract  confirmed, 
although  it  was  at  the  time  in  the  occupation  of  the  defend- 
ant. The  proviso  is,  that  nothing  in  the  act  *'  shall  be  con- 
strued  so  as  in  any  manner  to  interfere  with  the  right  of 
bona  fide  pre-emption  claimants;"  and  it  is  argued,  that  some 
operation  must  have  been  intended  to  be  given  it,  and  that 
it  can  have  none  against  a  purchase  by  the  claimant  under 
the  grant  titlie,  unless  a  pre-emption  right  could  be  acquired 
to  the  land  whilst  in  his  possession.  Conceding  this*  to  be 
correct,  we  do  not  perceive  that  the  conclusion  follows  for 
which  the  plaintiff  contends.  If  the  proviso  can  have  no 
operation  against  a  purchase  by  a  claimant  under  the  grant 
title,  it  is  for  the  obvious  reason,  that  the  conditions  upon 
which  the  claimant  can  make  a  purchase  are  incompatible 
with  those  upon  which  a  pre-emption  right  can  arise.  The 
inference  is,  that  the  proviso  must  be  applied  to  other  land 
which  the  act  mentions.  The  object  of  the  act  was  to  with- 
draw land  continuously  possessed  and  improved  by  a  pur- 
chaser under  a  Mexican  grant  from  the  general  operation  of 
the  pre-emption  laws,  and  to  give  to  him,  to  the  exclusion  of 
all  other  claimants,  the  right  to  obtain  the  title.  That  it  was 
competent  for  Congress  to  deal  with  the  land  as  it  chose, 
does  not  admit  of  question.  No  vested  rights  in  the  land 
could  be  acquired  by  any  one  until  it  was  open  to  settlement; 
nor  afterward,  unless  the  pre-emptor  made  his  entry  and 
obtained  a  patent  certificate  before  the  passage  of  the  act. 
(Frisb{£  vs.  Whitney,  9  Wallace,  187;  The  Yosemite  Valley 
Case,  15  Id.,  77.) 

The  term  '^bona  fide,^^  as  applied  to  the  pre-emption 
claimant,  does  not  change  the  qualifications  of  such  claim- 
ant, nor  the  conditions  upon  which,  under  the  general  law, 
a  settlement  with  a  view  to  pre-emption  is  permitted.  It 
was  intended  to  designate  one  who  had  settled  upon  land 
subject  to  pre-emption,  with  the  intention  to  acquire  its 
title,  and  had  complied,  or  was  proceeding  to  comply,  in 
good  faith,  with  the  requirements  of  the  law  to  perfect  his 
right  to  it.     The  plaintiff  does  not  come  within  this  class. 

Judgment  affirmed. 
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Current  Topics. 

The  calendar  for  the  May  term  of  the  Supreme  Court,  to 
be  held  at  Sacramento,  will  be  made  up  on  April  19,  1879, 
and  consist  of  all  criminal  cases  on  file,  and  all  civil  cases 
from  the  counties  of  Alpine,  Amador,  Butte,  Colusa,  El  Do- 
rado, Lassen,  Modoc,  Nevada,  Placer,  Plumas,  Sacramento, 
Sierra,  Sutter,  Shasta,  Siskiyou,  Tehama,  Tuolumne,  Trinity, 
Yolo  and  Yuba.  Cases  from  other  counties  may  be  placed 
on  the  calendar  by  stipulation,  to  be  filed  with  the  Clerk,  at 
his  office,  in  San  Francisco,  on  or  before  April  19th. 

Judge  Daingebfield,   in    the    case    of  Stafford  vs.    Tfie 
SoiUhenix  Pouyific  Railroad  Company,  decided  an  interesting 
question  affecting  the  rights  of  passengers  and  railroad  com- 
u  panics.     It  was  to  the  effect,  that  it  was  the  duty  of  the  pas- 

senger to  tender  the  amount  charged  to  a  point  designated 
by  the  passenger,  and  that  the  tender  of  a  sum  of  money, 
with  the  request  that  the  company  carry  him  as  far  as  it 
would  take  him,  was  not  a  compliance  with  the  law,  so  as  to 
compel  the  company  tp  carry  him.  The  passenger  must 
elect  his  designation  and  tender  the  necessary  amount  in 
order  to  insure  his  passage.  If  he  fail  to  do  so,  the  com- 
pany may  eject  him,  using  no  more  force  than  is  necessary 
for  the  purpose. 

In  the  case  of  Lent  et  al.,  vs.  SlUchdl,  on  motion  to  dis- 
solve the  injxmction.  Judge  Daingerfield,  of  the  Fourth  Dis- 
trict Court,  continued  the  motion  to  give  the  complainants 
full  time  to  read  and  rebut  the  affidavits  filed  by  the  defend- 
ants, remarking  that  it  was  the  established  rule  and  practice 
in  that  Court  to  allow  the  plaintiff,  in  such  cases,  time  to 
prepare  and  file  rebutting  affidavits.  The  continuance  was 
strenuously  opposed  by  the  defendants,  on  the  ground  that 
a  continuance  beyond  Monday  next,  would  defeat  the  sale 
for  the  taxes  for  this  year.  The  Court  granted  a  continuance 
until  Friday  next. 


126  The  Paoifio  Coast  Law  Joubnal. 


Supreme  Court  of  California. 

Januabt  Term,  1879. 


[No.  6,040.] 

[Filed  April  3,  1879.] 

CITY  OF  LOS  ANGELES,  PLAiNTiFr  and  Appellant- 

vs. 
BALDWIN  et  al.y  Defendants  and  Bespondentb. 

1.  The  City  of  Los  Angeles  i0  not  the  owner  of  the  corpus  of  the  water  in 

the  Los  Angeles  river. 

2.  A  judgment  determining  the  rights  of  parties  as  riparian  proprietors  on 

the  same  stream  of  water  is  condnsiye  when  the  conditions  remain 
unchanged. 

Appeal  from  Seventeenih  District  Court,  Los  Angeles 
County. 

J.  F.  Godfrey  and  A.  W.  Button,  Attorneys  for  Appellant. 

Howard,  Brousseau  dc  Howard  and  F.  Ganoid,  Attorneys 
for  Bespondents. 

Wallace,  C.  J.,  delivered  the  opinin  of  the  Court. 

1.  The  claim  set  up  by  the  city  in  this  action,  that  the 
city  is  the  owner  of  the  corpus  of  the  water  in  the  Los 
Angeles  river  finds  no  support  in  the  evidence! 

2.  Nor  does  the  fact  that  the  city  is  a  lower  riparian 
proprietor  entitle  her  tO/ judgment  in  her  favor.  The  defend- 
ants are  upper  riparian  proprietors  on  the  same  stream.  Li 
the  former  action,  between  these  parties  it  was  adjudged  that 
the  diversion  of  the  water  by  the  defendants,  to  the  extent 
and  in  the  manner  in  which  they  then  diverted  it,  was  such, 
as  being  riparian  proprietors,  they  might  lawfully  make* 
The  conditions  do  not  appear  to  be  different  now  from  what 
they  then  were.     The  diversion  by  the  defendants  is  the 
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same  now  as  then,  and  while  these  conditions  continue  un- 
changed, the  judgment  rendered  in  the  former  action 
operates  a  bar  between  the  parties  here. 

Judgment  and  order  affirmed. 

We  concur: 

Ndlbs,  J. 

MoElNSTBY,   J. 

OPINION  OF  RHODES,   J. 

In  the  former  action,  brought  by  the  plaintiff  against  the 
defendants,  the  complaint  alleges : 

That  the  plaintiff  at  a  time  named  *'  was,  and  still  is,  en- 
titled to  the  full  and  free  use  and  enjoyment  of  all  the  water 
flowing  in  the  river  Los  Angeles,  and  to  all  waters  flow- 
ing in  the  ditch  hereinafter  mentioned,  and  in  the  full, 
free  and  exclusive  use  of  said  ditch  " — (the  Canal  and  Beser- 
voir  Company's  ditch) ;  that  the  plaintiff  was  in  the  actual 
use  and  enjoyment  of  a  portion  of  the  waters  of  the  river — 
three  irrigating  heads — through  and  by  means  of  the  ditch; 
that  the  defendants  did,  and  still  continue,  wrongfully  to 
divert  the  waters  from  the  ditch,  and  use  and  consume  the 
same  upon  their  own  lands,  to  the  plaintiff's  damage,  etc. 

It  is  further  alleged,  that  the  pueblo  de  Los  Angeles  was 
from  its  first  settlement,  about  the  year  1770,  up  to  the  in- 
corporation of  the  city  of  Los  Angeles,  entitled  to  the  use 
of  all  the  waters  of  the  river,  and  did  claim  and  use  the 
same,  that  the  city  succeeded  to  all  the  rights  therein  of  the 
pueblo ;  that  the  Canal  and  Beservoir  Company  constructed 
a  reservoir  in  the  city,  and  a  ditch  leading  from  the  river  to 
the  reservoir,  which,  at  the  commencement  of  that  action, 
were  in  the  possession  of  the  plaintiff,  under  a  lease  from 
said  company,  and  were  used  by  the  city  to  supply  its  in- 
habitants with  water;  that  the  defendants  claim  an  interest 
in  the  Bancho  Los  Feliz,  situated  on  the  river,  and  are  in 
possession  of  portions  thereof,  and  deny  the  plaintiff's  right 
to  the  waters  of  the  river;  that  they  have  diverted  the  waters 
from  the  ditch,  upon  their  own  lands,  and  threaten  to  con- 
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tinue  so  to  do.  The  prayer  was  for  an  injunction  and  for 
damages. 

The  answer  denies  the  plaintiff's  alleged  ownership  and 
right  to  the  use,  or  appropriation,  of  the  water  of  the  river, 
or  the  water  flowing  in  the  ditch.  It  also  avers,  the  grant  of 
the  Los  Feliz  rancho  in  1843,  the  issue  of  a  patent  for  the 
same,  in  1868,  and  the  acquisition  of  the  title,  by  the  defend- 
ants; and  avers,  that  they,  as  riparian  proprietors,  are  en- 
titled to  the  reasonable  use  of  the  waters  of  the  river,  for 
irrigation  and  domestic  uses,  that  they  have  never  taken 
more  than  such  reasonable  amount,  and  that  they  and  their 
grantors  have  continuously,  since  1853,  claimed  and  used  the 
water  flowing  in  the  ditch,  to  the  amount  of  two  irrigating 
heads.  It  also  alleges,  that  the  grantors  of  the  defendant 
constructed  the  ditch  from  the  river  to,  and  upon,  the  rancho; 
that  they  afterward  granted  the  same  to  the  Canal  and 
Beservoir  Company,  subject  to  certain  conditions  and 
covenants;  that  the  company  extended  the  same  to  the 
reservoir,  and  afterward  leased  the  same  to  the  city,  and 
that  by  virtue  of  those  covenants  and  conditions,  they  were 
entitled  to  take  from  the  ditch  all  the  water  necessary  for 
the  irrigation  of  the  rancho,  which  has  never  exceeded  two 
irrigating  heads.  The  defendants  also  set  up  the  Statute  of 
Limitation. 

The  Court  found  that  the  Los  Feliz  rancho  was  granted  by 
the  Mexican  government  in  1843;  that  a  patent,  in  pursuance 
of  the  decree  of  confirmation  of  the  title  to  the  rancho,  was 
issued  in  1858;  that  it  is  bounded  on  the  east  by  the  river; 
that  the  defendants — ^who  have  been  the  owners  of  the 
rancho  since  1871 — and  their  grantors  have,  since  the  grant 
of  the  rancho,  continuously  claimed  and  exercised  the  right 
to  take  water  from  the  said  river  for  the  purpose  of  irrigating 
the  rancho,  adversely  to  the  "  plaintiff  and  the  whole  world;" 
that  they  have  not  taken  more  than  their  fair  proportion  of 
water  for  irrigation,  as  riparian  proprietors. 

It  is  also  found,  that  the  ditch  and  right  of  way  were 
granted,  as  stated  in  the  answer — ^reserving  the  right  to  use 
from  the  ditch,  all  the  water  necessary  to  iiTigate  the  rancho 
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— and,  that  the  plaintiff  is  the  lessee  of  the  ditch,  and  has 
no  other  right  therein  than  as  such  lessee. 

It  is  further  found,  that  at  the  commencement  of  the  ac- 
tion, the  city  had  a  surplus  of  water,  above  what  was  needed 
for  irrigation  in  the  city,  which  it  was  selling  for  irrigating 
lands  without  the  city;  and  that  there  is  a  surplus  of  water 
in  the  ditch  over  and  above  the  needs  of  the  city. 

There  is  no  finding  as  to  the  right  or  title  of  the  city  in  or 
to  the  waters  of  the  river. 

Judgment  was  given  that  the  plaintiff  take  nothing  by  the 
action,  and  that  defendants  recover  their  costs. 

The  complaint,  in  the  present  actuyii,  states  that  the  plaintiff 
is,  and  for  a  long  time  has  been,  the  owner  of  the  waters  of 
the  river,  and  is  entitled  to  the  full,  free  and  exclusive  use 
of  the  waters  of  the  river  and  the  waters  flowing  in  the 
ditches  connected  with  the  river,  and  has  the  right  to  regu- 
late and  control  the  use  and  distribution  thereof.  The  re- 
mainder  of  the  complaint  is  in  the  usual  form  of  actions  to 
quiet  title  to  real  estate. 

The  answer  denies  the  exclusive  right  of  the  city  to  the 
waters  of  the  river,  or  the  waters  flowing  in  the  ditches  con- 
nected therewith,  and  denies  the  right  of  the  city  to  regulate 
and  control  the  use  or  distribution  of  the  waters. 

The  answer,  like  that  in  the  former  action,  sets  up  the  title 
of  the  defendants  to  the  Los  Feliz  rancho,  derived  through 
the  grant,  the  confirmation  of  the  title,  and  the  patent  issued 
in  pursuance  of  the  decree  of  confirmation;  and  states  that 
the  rancho  is  bounded  on  the  east  by  the  river,  that  the 
grantees  of  the  rancho  and  their  assigns  since  the  grant, 
have  continuously  claimed  and  exercised  the  right,  adversely 
to  the  plaintiff  and  all  the  world,  to  use  the  waters  of  the 
river  for  irrigation,  and  that  they  have  not  taken  more  than 
their  fair  proportion  of  the  waters,  to  wit,  two  irrigating 
heads.  As  in  the  former  action,  the  answer  states  the  con- 
struction of  the  ditch,  the  grant  of  the  same,  and  the  right 
of  way  for  its  extension,  to  the  Canal  and  Beservoir  Com- 
pany, its  extension  by  the  company  to  the  ciiy,  a  lease  of 
the  same  by  the  company  to  the  city,  the  reservation  in  the 
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grant  to  the  company  of  the  right  on  the  part  of  the  de- 
fendants to  take  from  the  ditch  all  the  waters  necessary  for 
the  irrigation  of  the  lands  of  the  rancho;  and  avers,  that  the 
right  of  the  city  to  the  waters  of  the  ditch  are  derived  from 
the  lease.  It  also  avers,  that  the  city  had  a  stirplus  of 
waters,  both  of  waters  flowing  in  the  ditch^and  of  that  which 
is  taken  from  the  river  by  other  ditches,  above  the  amount 
needed  for  irrigation  in  the  city,  which  it  is  selling  to  parties 
for  use  without  the  city. 

The  answer  sets  up  in  bar  the  former  judgment,  and  the 
Statute  of  Limitations. 

The  Court  found  that  the  former  action  was  brought  for 
substantially  the  same  cause  of  action  as  tibat  set  forth  in  the 
complaint  herein ;  that  there  was  put  in  issue  the  right  of 
the  defendants  to  appropriate,  and  use  upon  the  Los  Feliz 
rancho,  the  amount  of  water  then  used  by  them  from  the 
river,  to  wit,  two  irrigating  heads;  that  said  issue  was 
material,  and  was  determined  in  favor  of  the  defendants; 
that  all  the  issues  presented  by  the  pleadings  in  this  action, 
except  that  of  former  recovery,  were  presented  by  the  plead- 
ings in  the  former  action ;  that  they  were  material  issues,  and 
were  determined  in  favor  of  the  defendants  by  the  judgment 
in  the  former  action. 

The  Court  also  found  the  other  facts  in  issue  in  substantial 
conformity  with  the  findings  in  the  former  action — and  among 
others,  that  since  1871  the  defendants  have  continuously 
claimed  and  exercised  the  right  to  appropriate  and  use  the 
waters  to  the  extent  of  two  irrigating  heads  adversely  to  the 
plaintiff.  It  is  also  found  that  the  plaintiff  has  shown  no 
grant  of  the  waters  of  the  river  other  than  such  as  inured  to 
it,  from  the  fact  that  the  river  flowed  through  the  lands  of 
the  pueblo  and  of  the  city;  also,  that  of  the  waters  con- 
ducted into  the  city,  there  is  a  surplus,  which  the  city  is 
selling  to  parties  without  the  city. 

The  action  is  an  action  to  quiet  the  title  of  the  city  to  all 
the  waters  of  the  river.  The  defendants  did  not  distinctly 
disclaim  as  to  any  of  the  waters  of  the  river,  but  they  set  up 
their  right  as  riparian  proprietors,  alleging  that  as  such  they 
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were  entitled  to  a  reasonable  proportion  of  the  waters,  and 
that  two  irrigating  heads  constituted  such  reasonable  propor- 
tion, and  they  rely  upon  the  former  recovery  as  a  definitive 
determination  of  their  right  to  that  amount  of  water.  The 
defendants'  title  to  that  amount  of  water  was  distinctly  put 
in  issue  in  the  former  action,  and  was  tried  and  determined, 
and  was  determined  in  their  favor.  The  record  presents  the 
question,  whether  the  finding  in  that  regard  is  sustained  by 
the  evidence;  but  it  is  unnecessary  at  this  time  to  inquire 
into  the  source,  nature  or '^extent  of  the  right  or  title  of  the 
city  to  the  waters  of  the  river,  for  whatever  may  be  the  facts 
in  those  respects,  the  judgment  in  favor  of  the  defendants 
must  be  construed  only  as  a  determination  that  as  against 
the  city  the  defendants  are  entitled  to  appropriate  and  use 
two  ''irrigating  heads"  of  the  waters  of  the  river.  That 
finding  is,  in  our  opinion,  fully  sustained  by  the  evidence, 
the  most  material  portions  of  which  have  been  recapitulated. 
In  that  action  the  plaintiff  sought  a  recovery  on  the  dis- 
tinct ground  of  title,  and  claimed  damages  for  the  diversion 
1^  of  the  water,  and  an  injunction  to  restrain  its  further  diver- 

I  sion,  on  the  ground  of  the  exclusive  right  in  the  plaintiff  to 

appropriate  and  use  all  the  waters  of  the  river.  The  defend- 
ants based  their  claim  to  divert  and  appropriate  the  waters, 
not  only  on  a  denial  of  the  plaintiff's  right,  but  also  on  the 
ground  that  they  possess  the  right  as  riparian  proprietors, 
and  had  acquired  the  title  by  adverse  user  or  prescription. 
The  Court  did  not  find  what  title  or  right,  in  or  to,  the  waters 
the  plaintiff  possessed;  but  it  distinctly  found  that  the  de- 
fendants were  entitled,  as  riparian  proprietors,  to  the  amount 
of  water  appropriated  by  them,  and  that  they  had  been  in 
continuous  adverse  use  and  enjoyment  of  the  same  for  more 
than  the  period  of  the  Statute  of  Limitations.  Li  ordinary 
controversies  between  parties  claiming  only  as  riparian 
proprietors  on  the  same  stream  of  water,  a  judgment  de- 
termining that  at  a  given  time  the  parties  are  entiiJed  to  ap- 
propriate the  waters  in  certain  proportion,  is  not  necessarily 
conclusive  in  a  subsequent  action,  for  the  facts  upon  which 
the  determination  as  to  the  proportion  of  the  waters  to  which 
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the  parties  are  entitled  xnaj  be  materiallj  different  at  the 
second  trial.  The  judgment  may  have  been  given  on  the 
ground  that,  notwithstanding  the  diversion  complained  of, 
the  plaintiff  may  have  been  in  the  enjoyment  of  all  the  water 
he  could  use,  or  that  the  defendant  diverted  water  for  which 
he  had  no  need  in  connection  with  his  lands.  In  other  words, 
where  the  parties  claim  merely  as  riparian  proprietors,  the 
proportions  to  which  they  may  respectively  be  entitled  may 
vary  from  time  to  time,  in  accordance  with  the  facts  existing 
at  the  respective  times.  But  the  right  which  one  parly 
possesses,  or  some  portion  thereof,  may  be  transf eiTed  to 
another,  so  that  the  latter  may  hold  it  absolutely,  as  against 
the  former,  without  regard  to  any  rule  of  equitable  appor- 
tionment as  between  riparian  proprietors.  Prescription, 
which  proceeds  on  the  presumption  of  a  grant,  will  as 
effectually  vest  the  right  which  has  been  held  adversely,  as 
an  express  grant  of  such  right.  In  the  former  action,  the 
Court  found  in  favor  of  the  defendants  upon  the  issue  of  ad- 
verse possession — which  as  applied  to  running  waters  is  de- 
nominated prescription — ^to  the  extent  of  ''two  irrigating 
heads,"  and  that  finding,  and  the  judgment  thereon,  is  con- 
clusive in  this  action,  in  respect  to  the  same  amount  of 
water — that  being  the  amount,  or  proportion,  of  water  which 
is  claimed  in  this  action  by  the  defendants.  It  has  that 
effect  under  the  operation  of  the  rule  applicable  to  judicial 
proceedings,  that  the  determination  of  a  material  fact  directly 
involved  and  actually  put  in  issue  in  an  action,  is  conclusive 
between  the  same  parties  in  any  future  litigation  directly  in- 
volving the  same  fact. 

In  view  of  the  effect  here  given  to  the  finding  and  judg. 
ment  in  the  former  action,  it  would  be  useless,  as  already 
said,  to  attempt  to  ascertain  or  define  the  source,  nature  or 
extent  of  the  right  claimed  or  enjoyed  by  the  pueblo  or  the 
city;  for  the  decision  in  those  respects  would  bind  neither 
the  city  nor  any  other  persons  with  whom  the  city  may  have 
controversies  concerning  the  right  to  the  use  of  the  waters 
of  the  river. 

In  my  opinion  the  judgment  and  order  should  be  afiirmed. 

Bhodes,  J. 
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[No.  5,862.] 

[Filed  April  3,  1879.] 

OOBXJRN,  Plaintiff  and  Respondent, 

TS. 

SMART,  et  ci.^  Defendants, 

AND 

HEARST  €i  (d.f  Intervenobs  and  Appellants. 

1.  The  BxuretieB  of  a  defendant,  in  an  action  of  repleTin,  npon  an  nnder- 

taking  giyen  to  effect  a  retom  of  the  property  in  controversy  to  the 
defendant  pending  the  action,  have  an  interest  in  the  action  which 
entitles  them  to  intervene  if  the  defendant  is  insolvent  and  the  action 
is  not  being  defended  in  good  faith. 

2.  The  right  to  intervene  may  be  exercised  at  any  time  before  the  ^trial  of 

the  action  is  commenced — ^if  the  complaint  in  intervention  tender  only 
sneh  an  issae  as  is  already  joined  by  the  answer  of  the  defendant  on 
iUe. 

3.  Sureties,  whose  application  to  intervene  in  snoh  a  case,  has  been  denied, 

may  prosecate  an  appeal  to  this  Court. 

Appeal  from  Twelfth  District  Court,  county  of  San  Mateo. 

Craig  &  Meredith^  Attorneys  for  Appellant. 

O,  W.  IbXf  Attorney  for  Respondent. 

Wallace,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff,  Cobum,  brought  this  action,  in  replevin, 
against  Smart,  the  defendant,  for  the  recovery  of  a  large 
quantity  of  lumber,  and,  at  the  time  of  the  issuance  of  the 
summons,  he  delivered  to  the  Sheriff  an  affidavit,  notice  and 
undertaking,  as  provided  by  sections  510,  511  and  512,  of 
the  Code  of  Civil  Procedure,  in  proceedings  by  a  plaintiff 
for  claim  and  delivery  of  personal  property.  Thereupon,  the 
Sheriff  took  the  lumber  from  the  possession  of  Smart,  and 
the  latter,  for  the  purpose  of  procuring  its  return  to  him, 
pending  the  action  delivered  to  the  Sheriff  a  written  imder- 
taking,  executed  by  the  interveners,  Hearst  and   Pearson, 
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as  sureties  thereon,  to  the  effect  that  they  were  bound  in 
double  the  value  of  the  property  in  controversy  for  the  de  • 
livery  of  the  lumber  by  the  defendant  to  the  plaintiff,  if  such 
delivery  should  be  subsequently  adjudged,  and  for  the  pay- 
ment to  the  plaintiff  of  such  sum  as  might,  for  any  cause,  be 
recovered  against  the  defendant  Smart,  as  provided  by 
section  514  of  the  same  Code.  The  defendant  filed  an 
answer  denying  the  allegations  of  the  complaint,  and  the 
cause  was  set  down  for  trial  on  the  6th  day  of  June,  1877, 
on  which  day,  and  before  the  calling  of  the  cause  on  the 
calendar,  Hearst  and  Pearson  appeared  and  presented  to  the 
Court  their  complaint  in  intervention,  and  asked  leave  to  file 
the  same,  which  was  refused  by  the  Court.  The  trial  of  the 
cause  was  then  proceeded  with,  and  resulted  in  an  alternative 
judgment  in  the  usual  form,  in  favor  of  the  plaintiff  and 
against  the  defendant  Smart,  for  the  return  of  the  lumber  in 
controversy,  or  its  value  if  return  could  not  be  had.  From 
this  judgment,  and  from  the  order  refusing  their  proposed 
intervention,  Hearst  and  Pearson  bring  this  appeal.  In  their 
comj)laint  in  intervention  offered  in  the  Court  below,  Hearst 
and  Pearson  set  forth  the  proceedings  in  the  action  by  which 
they  became  the  sureties  of  Smart,  and  alleged  that  the 
latter  is  insolvent  and  unable  to  pay  any  judgment  which  the 
plaintiff  might  obtain  against  him.  and  that  Smart  was 
actually  in  collusion  with  the  plaintiff  Cobum  in  the  conduct 
of  the  action,  and  was  not  making  a  bona  fide  defense  therein, 
but  proposed  and  intended  to  suffer  a  judgment  to  be  entered 
against  him  and  in  favor  of  Cobum,  as  prayed  for  in  the 
complaint;  and,  also,  that  the  proposed  interveners  had^ 
since  the  commencement  of  the  action,  purchased  from  the 
defendant  Smart  about  18,000  feel  of  the  lumber  in  con- 
troversy in  the  action,  and  were  then  in  the  possession  of 
the  same. 

1.  The  interest  of  Hearst  and  Pearson  in  the  success  of 
the  defendant  is  apparent,  for  by  the  judgment,  if  any,  to 
be  rendered  against  Smart,  they  would  not  only  be  concluded 
as  to  their  title  to  the  18,000  feet  of  lumber  purchased  by 
them  of  Qmaxt  pendente  lite^  (Brooks  vs.  Eager,  5  Cal.  R.,  283,) 
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but  their  liability  upon  the  undertaking  given  by  them  in 
behalf  of  Smart  would  become  fixed. 

2.  Nor  do  we  think  that  the  interrention  should  have 
been  denied,  because  the  application  to  intervene  was  not 
made  at  an  earlier  stage  of  the  controversy.  Tlie  statute  per- 
mits the  intervention  to  be  made  at  any  time  before  the  trial. 
"  Any  person  may,  before  the  trial,  intervene  in  an  action  or 
proceeding  who  has  an  interest  in  the  matter  in  litigation," 
etc.  (Code  of  Civil  Procedure,  Sec.  387.)  Besides,  no  ob- 
jection was  made  below  on  the  ground  that  the  application 
was  too  late;  the  only  objection  was,  that  the  interveners 
"  did  not  show  any  right  to  intervene."  The  intervention  in 
this  case,  though  made  at  the  last  moment  of  time  permitted 
by  the  statute,  need  not  have  delayed  the  cause.  It  pre- 
sented, in  reality,  no  new  matter  which  would  have  required 
further  preparation  on  the  part  of  the  plaintiff  Cobum.  The 
only  portion  of  the  complaint  in  intervention  which  con- 
cerned him  was  its  general  denial  of  the  title  of  the  plaintiff 
to  the  lumber  in  controversy,  and  this  was  ,but  a  repetition 
of  the  general  denial  in  the  answer  of  Smart,  already  on  file, 
and  which  the  plaintiff  was  bound  to  meet  and  overcome,  if 
the  pending  controversy  between  himself  and  Smart  was  real 
and  not  collusive.  We  are  of  opinion  that  the  Court  below 
erred  in  refusing  to  permit  the  proposed  intervention. 

3.  It  is  claimed,  however,  by  the  respondent,  that  not- 
withstanding the  error  of  the  Court  below  in  the  disposition 
of  this  cause,  the  intervenors  cannot,  under  the  Code  of 
Civil  Procedure,  become  appellants  in  this  cause.  The 
intervenors  have  appealed  from  the  judgment  rendered  in 
form  against  Smart  in  favor  of  the  plaintiff,  and,  also,  from 
the  order  and  judgment  denying  and  refusing  their  applica- 
tion to  intervene  in  the  cause.  "Any  party  aggrieved  may 
appeal,"  etc.,  (Code  of  Ciml  Procedure,  Sec.  938,)  "from  a 
final  judgment,^'  etc.,  (Id,,  Sec.  939.)  That  these  appellants 
are  * '  aggrieved  "  by  the  judgment  rendered  against  Smart 
has  been  seen  already,  and  by  * '  final  judgment, "  for  they 
are  concluded  by  the  judgment  against  Smart,  not  only  as  to 
the  personal  property  bought  by  them  of  him  pendente  lite. 
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bnt  as  to  their  liability  as  sureties  upon  the  undertaking 
given  in  his  behalf.  That  they  are  **  parties  "  to  the  action 
is  equally  clear.  Their  motion  to  be  permitted  to  intervene, 
its  refusal  and  their  exception,  has  made  them  parties  to  the 
record  in  the  technical  sense,  entitled  as  such,  to  prosecute 
an  appeai.     {People  vs.  GfrarU,  45  Cal.  B.,  97.) 

The  respondent  has,  since  the  argument,  placed  on  file  his 
consent  that  the  judgment  given  below  be  modified  here  by 
excepting  therefrom  the  lumber  purchased  of  Smart  by  the 
appellants;  but  it  is  obvious  that  this  would  not  relieve  the 
latter,  as  the  sureties  of  Smart,  for  the  return  of  the  re- 
mainder of  the  property  recovered  in  this  action. 

Judgment  against  Smart,  and  judgment  and  order  denying 
the  appellant's  leave  to  intervene  reversed,  and  cause  re- 
manded for  further  proceedings. 

We  concur: 

MoElNSTBY,   J. 
NiLES,  J. 

1  dissent : 

Rhodes,  J. 


[No.  5,863.] 
The  judgment  against  Smart,  and  judgment  and  order 
denying  the  application  of  Hearst  and  Pearson  to  be  per- 
mitted to  intervene  in  the  action  are  reversed,  and  the  cause 
remanded  for  further  proceedings,  upon  the  authority  of 
Cdbum  vs.  Smarts  Hearst  et  aZ.,  Intervenors,  (No.  5,862,)  de- 
cided at  the  present  term. 

Wallace,  C.  J. 
We  concur: 

MgEinstbt,  J. 

NiLES,  J. 


[No.  5,864.] 
[Filed  April  3,  1879.] 
The  judgment  against  Smart,  and  judgment  and  order 
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denying  the  application  of  Hearst  and  Pearson  to  be  per- 
mitted to  intervene  in  the  action  are  reversed,  and  the  cause 
remanded  for  further  proceedings,  upon  the  authority  of 
Cobum  vs.  Smart,  Hearst  et  al.,  Intervenors,  (No.  5,862,)  de- 
cided at  the  present  term. 

Wallace,  C.  J. 

We  concur  : 

McElNSTBT,   J. 
NiLES,   J. 


[No.  6,051.] 
[Filed  April  5,  1879.1 

FARMERS  &  MERCHANTS'  BANK  OP  LOS  ANGELES, 

Plaintiff  and  Respondent, 

vs. 
DOWNEY,  Defendant  and  Appellant. 

1.  The  directoTB  of  a  corporation  act  in  a  fldndaxy  capacity  and  are 

tmsteea  of  the  stockholders. 

2.  Courts  of  Equity  wiU  not  permit  them,  in  the  exercise  of  their  dnties  as 

Directors,  to  make  a  profit  for  themselves,  to  the  exclusion  of  the  other 
stockholders. 

3.  Therefore,  where  the  defendant,  a  director  of  a  bank,  loaned  the  moneys 

of  the  bank  and  took  from  the  borrowers  a  note,  mnning  to  the  bank, 
for«the  princi])al  stun  loaned,  at  a  rate  of  interest  therein  stipulated, 
but  at  the  same  time,  and  as  part  of  the  same  transaction,  made  ^n 
agreement  with  the  borrowers  that  they  should  permit  the  defendant 
to  participate  with  them  in  the  profits  of  a  purchase  and  sale  of  certain 
lands — hbld:  that  the  defendant  could  not  be  permitted  to  retain  for 
himself  the  profits  thus  contracted  for,  but  must  surrender  them  to  the 
bank  to  be  participated  in  by  all  the  stockholders. 

Appeal  from  Seventeenth  District  Oourt  of  Los  Angeles 
Coun^. 

Brunson,  Eastman  <k  Oraves  and  John  B.  HcConneU,  At- 
torneys for  Appellant. 

OlasseU,  Chapman  &  Smiths,  and  Thorn  <k  Boss,  Attorneys 
for  Bespondent. 


138  The  Pacipic  Coast  Law  Journal. 

Wallace,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  complaint  filed  in  this  action  seeks  to  charge  the  de- 
fendant, John  G.  Downey,  as  trustee  of  the  plaintiff,  touch- 
ing the  benefits  secured  to  the  defendant  by  the  terms  of  a 
certain  contract  between  the  latter,  and  Melchert  and  Linder- 
feldt. 

The  circumstances  appearing  are,  that  these  persons  had 
purchased  the  **  WUfuirt  traci  "  of  land  situate  in  the  city  of 
Los  Angeles,  upon  which  they  had  payments  to  make.     They 
had  also  agreed  to  sell  a  portion  of  the  same  tract  to  the 
''Pioneer  Building  Lot  Association   of  East  Los  Angeles," 
at  a  considerable  advance  upon  the  price  they  had  agre.ed  to 
pay  to  the  Wilharts.     In  order  to  provide  themselves  with 
money  to  pay  to  the  Wilharts  they  applied  to  ChUds,  who 
was  one  of  the  directors  of  the  banking  corporation,  plaintiff 
here,  but  without  success.     At  the  instance  of  Melchert  and 
Linderfeldt,  Childs  brought  the  matter  to  the  attention  of 
the  defendant,  who  was  another  director  of  the  banking  cor- 
poration, plaintiff  here,  and  at  the  time  acting  as  its  Presi- 
dent, and  these  two  agreed  to  furnish  the  sum  required,  upon 
condition  that  they  should  become  personally  interested  in 
the  sale  to  be  made  to  the  Pioneer  Building  Lot  Association, 
to  the  extent  of  one  third  of  the  net  profits.     The  loan  was 
accordingly  made,  and  a  note  therefor  taken,  bearing  in- 
terest at  the  rate  of  one  and  one  quarter  per  cent,  per  month, 
running  on  its  face  to  the  bank,  and  executed  by  Melchert 
and  Linderfeldt  as  makers.     The  bank  subsequently,  and 
upon  ascertaining  the  existence  of  this  agreement,  claimed 
to  be  entitled  to  its  benefits,  and  demanded  of  Childs  and 
the  defendant  Downey  that  they  assign  to  it  the  agreement 
and  all  benefits  derived,  or  to  be  derived,  thereunder. 

Childs  complied  with  the  demand,  and  executed  the  re- 
quired assignment,  but  the  defendant  refused,  whereupon 
this  action  was  brought.  The  Court  below  gave  judgment 
for  the  plaintiff  in  accordance  with  the  prayer  of  the  com- 
plaint, from  which  judgment,  and  from  an  order,  subse- 
quently entered  denying  his  motion  for  a  new  trial,  the  de- 
fendant has  brought  this  appeal. 
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The  controversy  between  the  parties  involves  the  right  to 
the  one  sixth  of  the  profits  of  the  land  transaction  already 
referred  to.  These  profits  constitute  the  bonus  which  the 
defendant  attempted  to  secure  to  himself  to  the  exclusion  of 
the  other  stockholders,  in  making  the  loan  of  the  money  of 
the  bank. 

Upon  well  settled  principles  governing  Courts  of  Equity, 
the  defendant  cannot  be  permitted  to  retain  these  profits  for 
himself.  They  constitute  part  of  the  consideration  which 
the  borrowers  paid,  or  agreed  to  pay,  in  obtaining  the  loan, 
and  are  as  clearly  the  property  of  the  corporation,  as  is  the 
interest  accrued  and  stipulated  to  be  paid,  on  the  face  of  the 
note  itself.  In  making  the  loan,  the  defendant  was  acting  as 
a  director — ^the  president — of  the  corporation,  plaintiff  here. 
He  was  its  trustee.  ''  The  officers  and  directors  of  a  cor- 
porate body  *  *  *  *  are  trustees  of  the  stockholders, 
and  cannot,  without  being  guilty  of  fraud,  secure  to  them- 
selves, advantages  not  common  to  the  latter/^  (Bigelow  on 
Ih-aud,  p.  248,  and  cases  cited  in  note.) 

This  is  the  well  settled  rule  and  the  general  language  of 
the  authorities.  In  Kochler  vs.  Black  River  Falls  Iron  Com- 
pany, (2d  Black  E.,  721,)  the  Supreme  Court  of  the  United 
States  say:  "The  directors  are  the  trustees  or  managing 
partners,  and  the  stockholders  are  the  cestuis  que  trust,  and 
have  a  joint  interest  in  all  the  property  and  effects  of  the  cor- 
poration, and  no  injury  that  the  stockholders  may  sustain  by 
a  fraudulent  breach  of  trust  can,  upon  the  general  prin- 
ciples of  a  Court  of  Equiiy,  be  suffered  to  pass  without  a 
remedy." 

The  law  will  not  permit  them  to  make  a  private  profit  for 
themselves  in  the  discharge  of  their  official  duties,  and  as 
observed  by  the  Court  of  Appeals  of  the  State  of  New  York 
in  (Bow  vs.  Brotvn,  56  N.  T.  R.,  288):  "  When  agents  and 
others,  acting  in  a  fiduciary  capacity,  understand  that  these 
rules  will  be  rigidly  enforced,  even  without  proof  of  actual 
fraud,  the  honest  will  keep  clear  of  all  dealings  falling 
within  their  prohibition,  and  those  dishonestly  inclined  will 
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conolude  that  it  is  useless  to  exercise  their  wits  in  con-* 
trivanccis  to  evade  it." 

Judgment  and  order  affirmed* 

Itemittitur  forthwith. 

We  concnr: 

NiLES,  J. 

Rhodes,  J. 

McKlNSTBY,   J. 


[No.  5,549.] 

pPiled  April  4,  1879.] 

De  FBEMEBY  et  al.,  Bespondents, 

vs. 
AUSTIN,  Appellant. 

A  threat  by  the  Tax  Collector  to  seize  and  sell  property,  by  virtue  of  a  de- 
linqnent  list,  to  satiBfy  an  illegal  tax,  aznonnts  in  law  to  coercion. 

If  the  tax  levy  ccmtains  an  illegal  item,  snch  item  will  not  invalidate  the  levy 
as  to  other  items,  if  the  levy  is  so  made  that  the  illegal  item  may  be 
separated  from  the  other  items  of  the  levy. 

In  case  of  a  payment  of  the  whole  tax,  a  protest  is  not  snfficient  unless  it 
specifies  snch  illegal  item  among  the  grounds  of  illegality  of  the  tax. 

Appeal  from  the  Fifteenth  District  Court,  city  and  county 
of  San  Francisco. 

W.  C.  Burnett,  Attorney  for  Appellant. 

A.  &  H.  C.  Campbelif  Counsel  for  Bespondents. 

Peb  Curum. 

The  tax  in  this  case  was  paid  on  the  26th  day  of  February, 
1873,  after  the  delinquent  list  had  been  issued  to  the  Tax 
Collector^  giving  him  authority  to  seize  and  sell  property, 
and,  therefore,  the  case  does  not  come  within  the  doctrine  of 
WiUiama  vs.  Gorcorariy  46  Cal.,  563. 

The  tax  upon  the  item  of  solvent  debts,  $26,000,  is  illegal. 
The  State  tax  upon  the  other  items  is  also  illegal,  upon  the 
grounds  stated  in  WtUs  vs.  Austin^  No.  6,645.  The  tax  for 
city  and  cotmty  purposes,  upon  the  last  mentioned  items,  is, 
to  some  extent,  valid.     If  it  be  conceded  that  certain  items 
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of  the  tax  levy  made  by  the  Board  of  Supervisors — as,  for 
instance,  for  the  Sinking  Fund  bonds  of  1865,  or  the  Sink- 
ing Fund  bonds  of  1858 — are  invalid,  their  invalidity  does 
not  effect  the  lew  for  other  items,  such  as  that  for  the 
General  Fund  or  the  School  Fund.  The  whole  amount  levied 
is  apportioned  to  the  several  funds  mentioned  in  the  order 
fixing  the  rate  of  taxation  for  city  and  county  purposes — ^a 
specified  amount  being  apportioned  to  each  fund — and  the 
tax  charged  against  the  property,  for  any  one  of  those  funds — 
as  for  instance,  $0.01.08  upon  each  $100,  for  the  Sinking 
Fund  bonds  of  1855 — may  readily  be  separated  from  the 
entire  levy  of  $1  upon  each  $100,  and  would  not  invalidate 
the  levy  for  the  General  Fund,  or  any  other  fund. 

The  protest  in  this  case  does  not  specify  any  ground  of 
illegality  of  the  taxes.  It  was  not  necessary  for  the  plaintiffs 
to  specify  the  illegality  of  the  tax  upon  the  solvent  debts,  or 
of  the  State  tax  upon  the  other  property,  for  the  Tax  Col- 
lector is  chargeable  with  notice  of  their  illegality;  but  if 
they  desired  to  recover  back  any  poiidon  of  the  tax  on  the 
ground  that  the  levy  for  certain  of  the  funds  specified  in  the 
order  of  the  Board  levying  the  city  and  county  tax  was 
illegal,  they  should  have  specified  the  grounds  of  the  alleged 
illegality  of  the  tax,  for  there  is  nothing  in  the  case  showing 
that  the  Tax  Collector  was  chargeable  with  notice  of  the 
alleged  illegality.  {Meek  vs.  McClure,  49  Cal.,  628.)  The 
plaintiff,  for  that  reason,  were  not  entitled  to  recover  back 
the  money  paid  for  city  and  county  taxes  on  the  property 
other  than  the  solvent  debts. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial,  unless  the  plaintiffs  shall,  within  twenty  days, 
remit  the  amount  of  the  recovery  for  the  city  and  county 
taxes  paid  upon  the  property  other  than  the  solvent  debts, 
but  if  such  amount  shall  be  so  remitted,  then  the  judgment 
and  order  shall  be  affirmed  as  of  the  day  of  the  submission 
of  the  cause. 

Bemittitur  forthwith. 

(Mr.  Chief  Justice  Wallace  did  not  express  any  opinion 
in  this  case.) 


142  The  Pacific  Coast  Law  Journal. 


[No.  6,646.] 

[Piled  March  28,  1879.] 

MEBIULL  et  als.y  Plaintiffs  and  Besponbent, 

vs. 
AUSTIN,  Tax  Oollegtob,  Defendant  and  Appellant. 

The  payment  to  a  Tax  Collector  of  the  amoant  of  a  tax,  made  before  the 
tax  was  returned  delinquent  was  voluntary,  although  accompanied  by  a 
protest  in  form,  and  the  amount  so  paid  cannot  be  recovered  back. 

Appeal  from  Fifteenth  District  Court,  city  and  county  of 
San  Francisco. 

W.  C.  Burnett,  Attorney  for  Appellant. 

Gfeorge.  B.  MerrxUy  Attorney  for  Respondents. 

Peb  Cubiah. 

The  payment  under  protest  was  made  on  the  2d  day  of 
January,  1873,  and  before  the  tax  (which  was  on  personal 
property  alone)  was  returned  delinquent.  Until  the  tax 
became  delinquent,  the  plaintiff  was  not  under  such  legal 
coercion  as  compelled  the  payment  in  order  to  save  the  col- 
lection of  the  amount  by  sale  of  his  real  property,  or  other- 
wise. The  payment  was  a  voluntary  payment,  because  the 
defendant  was  not  then  in  a  position  to  enforce  the  collec- 
tion by  a  sale  of  plaintiff's  property.  (  WiUiams  vs.  Coroorany 
46  Oal.,  656;  Bank  of  Woodland  vs.  Wdbery  January  Term, 
1877,  and  other  cases.) 

Judgment  and  order  reversed  as  of  the  day  of  the  submis- 
sion of  the  cause. 

Remittitur  forthwith. 
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[No.  6,139.] 

[Filed  April  5, 1879.] 

'WATSON,  Eespondent, 

vs. 
ROGEBS,  Appellant. 

Under  the  proTidons  of  Section  3440  ol  the  CiTil  Code,  deolaring  a  transfer 
of  personal  property  made  by  a  person  having  at  the  time  the  pos* 
session  or  the  control  thereof,  and  not  accompanied  by  an  immediate 
delivery,  and  followed  by  an  actual  and  continued  change  of  posses- 
sion thereof,  to  be  fraudulent,  and,  therefore,  void,  against  those  who 
are  his  creditors  while  he  remains  in  possession,  such  creditors  may 
cause  the  property  to  be  seized  under  legal  process,  as  the  property  of 
the  debtor,  although  it  may  be  in  the  possession  of  the  transferee. 

Bhodes,  J.,  delivered  the  opinion  of  the  Court. 

< 

It  appears,  from  the  findings,  that  the  property  in  contro- 
versy was  owned  by  J.  D.  Watson,  the  plaintiff's  father,  and 
was  in  his  possession;  that  in  1871  he  gave  a  portion  of  it 
to  the  plaintiff,  and  within  two  years  thereafter  he  sold 
another  portion  to  him,  but  there  was  no  delivery  of  the  pos« 
session  of  any  of  the  property  until  September,  1876,  when 
the  plaintiff  removed  the  larger  portion  of  it  from  the  rancho 
of  the  plaintiff's  father  to  a  rancho  of  which  the  plaintiff  had 
the  possession;  that  at  that  place  the  property  was  attached 
on  the  4th  day  of  October,  1876,  by  the  defendant,  acting  as 
the  Sheriff,  under  a  writ  issued  in  an  action  instituted  by 
Paulsell  against  J.  D.  "Watson,  upon  a  promissory  note  made 
in  1874,  becoming  due  on  the  Ist  day  of  October,  1876. 
Judgment  was  thereafter  rendered  in  that  action  in  favor  of 
Paulsell.  The  question  presented  for  decision  is,  whether 
this  property  was  liable  to  seizure  under  that  attachment,  as 
the  property  of  J.  D.  Watson. 

The  Civil  Code,  Sec.  3440,  provides  that  "every  transfer 
of  personal  property  other,  etc.,     *    *    *    is  conclusively 
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presumed,  if  made  by  a  person  having  at  the  time  the  pos- 
session or  control  of  the  property,  and  not  accompanied  by 
an  immediate  delivery,  and  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  transferred,  to  be 
fraudulent,  and,  therefore,  void,  against  those  who  are  his 
creditors,  while  he  remains  in  possession,"  etc.  Paulsell 
was  a  creditor  while  J.  D.  Watson  remained  in  the  possession 
of  the  property,  and  that  brings  the  case  within  the  provision 
of  the  Code,  declaring  the  transfer  fraudulent  and  void  as  to 
him.  The  Code  does  not  limit  the  creditor  to  a  seizure 
while  the  properly  remains  in  the  possession  of  the  person 
attempting  to  make  a  transfer  of  it,  but  its  effect  is  to  make 
the  attempted  transfer  fraudulent,  and,  therefore,  void,  as 
against  demands  of  a  person  who  was  a  creditor  during  the 
time.  It  is  claimed  by  the  plaintiff,  that  the  Code  only 
makes  the  sale  void  during  the  time  that  the  property  re- 
mains in  the  possession  of  the  vendor,  and  thus  subjects  it 
to  seizure  during  that  time.  But  that  is  not  the  correct  con- 
struction of  the  provision  of  the  Code.  It  denounces  the 
transfer  as  fraudulent  and  void,  as  against  the  claims  of  a 
creditor,  who  is  such  creditor  during  any  of  the  time  that 
the  person  who  made  the  transfer  remains  in  possession, 
after  a  transfer  which  is  not  accompanied  by  an  immediate 
delivery,  and  followed  by  an  actual  and  continued  change  of 
possession.  Such  a  transfer  being  void  as  to  the  creditor, 
he  may  cause  the  property  to  be  seized  in  the  same  manner 
as  he  might  have  done  had  there  been  no  attempted  transfer 
by  the  bebtor.  It  results  from  this  construction  that  all  of 
the  property  was  subject  to  seizure  at  the  suit  of  Paulsell, 
the  creditor  of  J.  D.  Watson. 

Judgment  reversed,  and  cause  remanded,  with  directions 
to  render  judgment  for  the  defendant  for  all  the  property  in 
contix)versy. 

We  concur: 

Wallace,  C.  J. 

MoElMSTBT,   J. 
KiLES,  J. 


mik  €mt  ^m  MmmA 


Vol.  3.  April  19,  1879.  No.  8. 

Ourrent  Topics. 

The  Cali/omia  Legal  Record^  formerly  published  in  this 
city,  has  ceased  its  publication,  in  behalf  of  the  Joubnal. 
We  have  now  the  only  legal'  publication  on  the  coast,  and 
adding  the  further  support  which  has  heretofore  been  ex- 
tended to  the  Record  to  our  already  much  increased  circula- 
tion, we  become  placed  in  a  position  which  will  justify  us  in 
increasing  the  size  and  matter  of  the  Journal  with  our  next 
volume. 

We  call  attention  to  the  opinion  by  the  Supreme  Court  of 
the  United  States,  in  the  case  of  Orafton  vs.  Cumyninga,  ap- 
pearing in  this  issue.  The  construction  there  given  to  the 
statute  of  frauds  of  New  Hampshire  will  at  once  be  seen  to 
be  applicable  to  the  statute  of  our  State  respecting  the  sale 
of  real  estate.  The  Court  say:  ''The  memorandum  in 
writing  necessary  to  make  a  valid  contract  within  the  mean- 
ing of  the  statute  of  frauds,  though  signed  by  the  defendant 
and  describing  with  sufficient  distinctness  the  property  sold, 
and  the  consideration  to  be  paid,  is  not  sufficient  to  sustain 
an  action,  unless  the  other  party  to  the  agreement  is  either 
named  in  the  memorandum  or  so  designated  in  some  paper 
signed  by  the  defendant  that  he  could  be  identified  without 
parol  proof." 

The  Secretary  of  the  Interior  has  just  held  in  the  case  of 
Smith  vs.  Van  Clief  that:  1.  A  mine  can  only  be  re-located 
after  forfeiture,  and  no  forfeiture  can  take  place  until  the  ex- 
piration of  one  year  after  entry.  2.  It  sometimes  occurs^ 
where  lands  are  acquired  under  the  pre-emption  laws,  that 
the  legal  title  may  be  vested  in  one,  and  a  superior  equiiy  in 
another,  but  this  cannot  occur  under  our  mining  laws.  3. 
There  is  nothing  in  the  laws  which  requires  a  party  in  pos- 
session to  purchase  land  from  the  government,  and  if  he 
complies  with  the  laws  of  possessory  right,  his  title  is  as  good 
for  all  practical  purposes  as  if  secured  by  patent.  4.  The 
true  law  governing  mineral  lands  is,  that  when  the  purchase 
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is  completed,  and  the  certificate  issued,  the  purchaser  at  once 
acquires  a  vested  right,  of  which  he  dannot  be  subsequentlj 
deprived,  and  the  land  ceases  to  be  a  part  of  the  public 
domain.  There  is  a  part  performance  of  the  contract,  wliich 
entitles  the  purchaser  to  the  specific  performance  of  the 
whole,  without  further  action  on  his  part.  An  entry  made 
is  equivalent  to  a  patent  issued. 

The  SdidtoTs^  Journal  says:  "The  bill  permitting  any 
woman,  who  shall  have  been  a  member  of  the  bar  of  the 
highest  Court  of  any  State  or  Territory,  or  of  the  Supreme 
Court  of  the  District  of  Columbia,  for  three  years,  and  shall 
have  maintained  a  good  standing,  and  who  shall  be  of  good 
moral  character,  to  be  admitted,  on  motion  and  the  produc- 
tion of  the  record,  to  practice  in  the  Supreme  Court  of  the 
United  States,  has  become  law.  A  bill  has,  also,  been  intro- 
duced into  the  Pennsylvania  legislature,  providing  *  That  no 
person  shall  be  refused  admission  as  an  attorney  in  any  Court 
of  Law  or  Equity  in  this  Commonwealth  on  account  of  sex.' 
Nor  is  London  to  be  without  its  ladies  leamed-in-the-law. 
We  understand  that  a  series  of  drawing-room  meetings  are 
being  there  organized  to  discuss  laws  affecting  women. 
These  meetings  are  designed  to  encourage  amongst  women 
the  study  of  the  laws  of  their  country,  and  thus  enable  them 
to  acquire  that  knowledge  which  every  citizen  is  by  law  as- 
sumed to  possess,  and  the  absence  of  which  leads  to  many 
practical  diflSculties  in  the  conduct  of  life,  and  also  to  give 
them  a  wider  and  more  intelligent  interest  in  the  legislation 
of  their  country,  and  in  aU  matters  affecting  the  welfare  of 
the  community.  The  first  meeting  was  held  last  month,  and 
the  topic  was  the  custody  of  children  (Agar-Ellis  case.)  Will 
our  learned  sisters  be  content  with  knowledge  without  prac- 
tice? Will  they  long  remain  satisfied  with  exclusion  from 
the  legal  profession  in  this  country,  notwithstanding  that,  as 
an  American  senator  was  pleased  to  observe,  '  The  greatest 
master  of  human  manners  who  read  the  human  heart,  and 
who  understood  better  than  any  man  who  ever  lived  the 
varieties  of  human  character,  when  he  desired  to  solve  the 
knot  which  had  puzzled  the  lawyers  and  doctors,  placed  a 
woman  upon  the  judgment  seat.'  " 
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Supreme  Court  of  California. 

January  Term,  1879. 


[No.  6,143.] 

[Filed  April  5,  1879.] 

TH0MA8,  Plaintiff  and  Eespondent, 

vs. 
LAWLOR,  Defendant  and  Appellant. 

A  person  who  purchased  land  from  the  State,  and  whose  application  to  pur- 
chase contains  false  statements  as  to  the  occupation  of  the  land  and 
the  improYements  thereon,  and  an  adverse  claim  of  title  thereto,  will 
not,  on  that  ground,  be  held  in  equity  to  have  taken  the  title  in  trust 
for  the  person  who  was  then  in  possession  of  the  land,  and  had  im- 
provements thereon,  claiming  title  under  a  Mexican  grant,  but  who 
did  not  make  application  to  purchase  from  the  State,  but  applied, 
under  the  Act  of  Congress  of  July  23,  1866,  to  purchase  the  land  from 
the  United  States. 

In  an  action  of  ejectment,  after  the  equitable  defense  is  dismissed,  the  Court 
should  proceed  to  the  trial  of  the  issues  at  law. 

Appeal  from  Seventeenth  District  Court,  Los  Angeles 
County. 

A,  J.  King  and  Glassell,  Chapman  &  Smiths,  Attorneys  for 
Appellant. 

R.  M.  Wid)iey,  Attorney  for  Respondent. 

Feb  Curiam. 

The  action  was  brought  for  tiie  recovery  of  the  possession 
of  a  tract  of  land.  The  answer  denies  that  the  plaintiff  is 
the  owner,  or  entitled  to,  the  possession  of  the  land,  and  it 
also  sets  up  the  Statute  of  Limitations.  It  also  avers,  certain 
facts  as  the  basis  for  equitable  relief,  and  prays  that  the 
plaintiff  be  adjudged  to  convey  the  lands  to  the  defendant. 

The  facts  upon  which  the  claim  to  equitable  relief  is  based 
are  in  substance  as  follows :  The  lands  are  within  the  limit 
of  the  lands  claimed  by  the  city  of  Los  Angeles,  and  while 
they  were  so  claimed  the  city  conveyed  the  same  to  Car- 
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penter,  a  remote  grantor  of  the  defendant.  The  patent  after- 
ward issued  by  the  United  States  to  the  city,  in  pursuance 
of  the  decree  of  confirmation,  did  not  include  the  land  in 
controversy.  Carpenter,  and  those  claiming  under  him,  have 
been  in  the  continuous  occupation  of  the  land,  haying  im- 
provements thereon  from  1865  to  the  commencement  of  this 
action.  The  plaintiff  has  filed  two  applications  in  the  United 
States  Land  Oj£ce;  one  before,  and  the  other  after,  the  com- 
mencement of  this  action,  to  purchase  the  lands  under  the 
Act  of  Congress  of  July  23,  1866,  which  are  still  pending, 
but  he  has  made  no  application  to  purchase  the  same  from 
the  State. 

Application  was  made  by  Hazard,  in  1868,  to  purchase  the 
land  from  the  State,  and  in  pursuance  of  his  application  a 
patent  was  issued  to  him  by  the  State;  and  the  title  thus 
acquired  afterward  vested  in  the  plaintiff.  It  is  alleged, 
that  the  application  of  Hazard  falsely  stated  that  the  land 
was  unoccupied  except  by -him,  and  that  there  were  no  im- 
provements thereon  other  than  his  own,  and  that  there  was 
no  valid  claim  existing  to  the  land  adverse  to  his  own;  when, 
in  fact,  Hazard  well  knew  that  the  defendant's  grantor  was 
in  occupation  of  the  land,  having  improvements  thereon, 
and  claiming  the  land.  It  is  also  alleged,  that  the  plaintiff, 
and  all  those  through  whom  he  claims  title  from  the  State, 
had  full  notice  of  the  rights  and  claims  of  the  defendant  to 
the  land,  and  of  those  under  whom  he  claims;  and  the  de- 
fendant offers  to  pay  the  plaintiff  the  money  paid  by  him  for 
the  land. 

From  these  facts,  no  trust  will  be  implied,  in  favor  of  the 
defendant  or  his  grantor,  against  the  plaintiff  or  his  grantors, 
Should  the  defendant  succeed  in  his  application  to  purchase 
the  land  from  the  United  States,  and  should  it  be  shown  that 
the  land  was  improperly  listed  to  the  State,  he  will  prevail 
upon  his  legal  title,  and  there  would  be  no  ground  upon 
which  he  could  invoke  the  aid  of  a  Court  of  Equity  to  compel 
a  conveyance  from  the  plaintiff.  If  his  claim  to  relief  in 
equity  is  dependent  in  any  degi*ee  upon  his  success  in  his 
application  to  purchase  from  the  United  States,  it  is  obvious 
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that  he  is  not  now  entitled  to  snch  relief,  for  the  question, 
whether  he  is  entitled  to  make  the  purchase,  is  to  be  deter- 
mined by  the  Land  Department  of  the  United  States,  and 
not  by  the  Courts  of  this  State. 

Neither  the  defendant,  nor  his  grantors,  made  application 
to  purchase  the  land  from  the  State,  nor  is  it  averred,  that 
at  any  time  they  had  a  better  right  than  Hazard,  or  any 
right,  to  make  such  purchase;  and  there  is  nothing  in  the 
answer  showing  any  acts  on  the  part  of  Hazard  by  which 
they  were  prevented  from  making  such  application. 

The  respective  parties  proceeded  in  different  modes  to 
acquire  the  title  to  the  land;  the  facts  upon  which  they  must 
rely,  may  be  essentially  different  in  the  respective  applica- 
tions; and  they  seek  to  acquire  the  title  from  different 
sources.  The  one  application  bears  no  relation  to  the  other, 
and  the  false  statements  in  the  one  affords  no  ground  upon 
which  the  other  applicant  can  claim  that  he  first  acquired 
the  title  from  one  source  of  title  in  trust  for  the  other  ap- 
plicant, who  was  seeking  to  acquire  the  title  from  another 
source.  The  defendant  was  not  entitled  to  any  relief  upon 
his  alleged  equitable  defense,  and  it  should  have  been  dis- 
missed. 

The  alleged  errors,  whether  of  law  or  fact,  respecting  the 
verdict  of  the  jury  upon  the  special  issues  submitted  to 
them,  need  not  be  noticed  in  detail,  for  the  reason,  that  the 
defendant  is  not  entitled  to  any  relief  in  equity  upon  hin 
alleged  equitable  defense.  The  Court  should  have  dismissed 
the  equitable  defense,  and  then  have  proceeded  to  the  trial 
of  the  issues  in  the  legal  branch  of  the  case.  The  issues  as 
'to  the  plaintiff's  title  and  right  to  the  possession  of  the  land, 
and  those  arising  upon  the  answer  of  the  Statute  of  Limita- 
tions, were  not  comprised  in  the  special  issues  submitted  to 
the  jury,  nor  have  the  Court  or  jury  found  upon  those  issues. 
It  was  erroneous  to  render  judgment  for  the  plaintiff  without 
a  verdict  or  finding  on  those  issues. 

Judgment  reversed,  and  cause  remanded,  .with  directions 
to  dismiss  the  equitable  defense,  and  proceed  to  try  the  re- 
maining issues  in  the  action. 
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[No.  6,204.] 

[Filed  April  8,  1879.] 

STEVENS,  Plaintiff  and  Eespondent, 

YS. 

CAKDONA  et  al.,  Defendants  and  Appellants. 

1.  A  mortgage  contains  this  stipulation:  **  If  default  shall  be  made  in  th3 
payment  of  the  said  sum  of  money,  or  any  part  thereof,  as  provided 
in  said  note,  or  if  the  interest  that  may  grow  due  thereon,  or  any  part 
thereof,  shall  be  behind  and  unpaid  for  the  space  of  sixty  days  after 
the  same  should  have  been  paid,  according  to  the  terms  of  said 
promissory  note,  then,  and  from  thenceforth,  it  shall  be  optional  with 
said  party  of  the  second  part,  his  executors,  administrators  and  assigns, 
to  consider  the  whole  of  said  principal  sum  expressed  in  said  note,  as 
immediately  due  and  payable,  although  the  time  expressed  in  said  note 
for  the  payment  thereof  shall  not  have  arrived,  and  immediately  to 
enter  into  and  upon  all  and  singular  the  premises  hereby  granted,  or 
intended  so  to  be,  and  to  sell  and  dispose  of  the  same,  and  all  benefits 
*  and  equity  of  redemption  of  the  said  parties  of  the  first  part,  their 

heirs,  executors,  administrators  or  assigns,  according  to  law;  and  out 
of  the  money  arising  from  such  sale  to  retain  the  principlal  and  in- 
terest," etc.  And  also  the  following:  *'  The  parties  of  the  first  part 
further  stipulate  and  agree,  to  pay  the  interest  on  said  note,  and  this 
mortgage,  on  or  before  the  5th  day  of  each  month,  during  the  ex- 
istence of  this  mortgage,  to  E.  N.  McDonald,  who  has  been  appointed 
by  said  party  of  the  second  part,  his  agent,  for  the  purpose  of  receiv- 
ing said  interest;  and  in  the  event  of  the  failure  of  the  parties  of  the 
first  part  to  pay  said  interest  to  said  McDonald  on  or  before  the  5th 
day  of  each  month  as  aforesaid,  then,  and  in  that  cose,  the  parties  of 
the  first  part  agree  that  said  McDonald  shall  take  charge  of  the  prop- 
erty hereby  mortgaged,  and  collect  the  rents  thereof,  and  deduct  there- 
from the  amount  of  said  interest,  paying  the  remainder,  if  any,  to  the 
parties  of  the  first  part.'*  Held,  that  the  t^o  stipulations  do  not 
necessarily  conflict  one  with  the  other, 
t.  Although  by  a  provision  of  the  mortgage  it  was  covenanted  that  in  case 
the  mortgagor  did  not  keep  the  property  fully  insured,  or  did  not  pay 
all  taxes  and  assessments,  the  mortgagee  might  pay  the  same  and  have 
his  lien  therefor  with  interest,  yet  the  agent  named  in  the  second 
of  the  stipulations  wa?  not  authorized  to  pay  such  taxes,  or  assees- 
ments,  or  premium  insurance,  or  make  other  like  expenditures  out  ol 
the  rents  received,  and  thereby,  perhaps,  reduce  the  amount  received 
as  rents  below  the  interest  to  be  paid  on  the  note  and  mortgage,  and 
set  running  the  sixty  days  mentioned  in  the  first  of  the  stipulations. 
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Appeal  from  Seyenteenth  District  Court  of  Los  Angeles 
County. 

F.  8.  Ramirez  and  BickneU  <k  White,  Attorneys  for  Ap- 
pellants. 

Thorn  &  Boss,  Attorneys  for  Bespondent. 

McKmsTRY,  J.,  delivered  the  opinion  of  the  Court. 

The  stipulation  in  the  mortgage,  that  in  case  of  default  in 
the  payment  of  interest,  on  or  before  the  5th  of  any  month, 
to  McDonald,  agent,  he  should  take  charge  of  the  mortgaged 
premises,  collect  the  rents,  deduct  interest,  and  pay  excess 
to  mortgagor,  does  not  necessarily  conflict  with  the  previous 
stipulation,  that  in  default  of  payment  of  interest  for  a 
period  of  sixly  days,  the  mortgagee  might  consider  the  prin- 
cipal sum  due  and  foreclose. 

By  the  stipulation  first  mentioned,  if  the  mortgagor  failed 
to  pay  interest,  or  any  part  thereof,  on  the  5th  of  any  month  > 
McDonald  would  have  the  right  to  collect  the  rents  and  apply 
the  same  to  the  payment  of  interest.     McDonald  might  pay 
I  out   of  the  rents  received  such  sums  as  by  the  contracts 

between  the  mortgagor  and  the  tenants  in  possession  were  to 
be  paid  by  the  former,  but  he  was  not  authorized  to  pay 
taxes  or  make  other  expenditures  merely  because  the  mort- 
gagee, by  the  terms  of  the  mortgage,  had  the  right  to  make 
them  (and  to  have  his  lien  therefor)  in  case  they  were  not 
paid  by  the  mortgagor.  To  coQstrue  the  stipulation  as  au- 
thorizing the  agent,  McDonald,  to  make  such  expenditures, 
would  be  to  construe  it  as  authorizing  him  to  pay  such  sums 
as  would,  perhaps,  reduce  the  rents  received,  so  that  they 
would  be  insufficient  to  meet  the  interest,  and  thus  set  the 
sixty  days  running  contrary  to  the  meaning  and  intent  of  the 
covenants  of  the  mortgage. 

Judgment  and  order  reversed,  and  cause  remanded   for  a 
new  trial. 

We  concur: 

Wallace,  C.  J. 
Bhodes,  J. 
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[No.  6,2M.] 

[Filed  AprU  8,  1879.] 

O'CONNOR,  Plaintiff  and  Appellant* 

vs. 
FBASHEB  et  al.,  Defendants  and  Bespondents. 

1.  a  pleading  on  the  part*  of  a  (defendant  not  showing  what  portions  of  it 

are  intended  as  a  legal  defense  to  a  complaint  in  ejectment,  and  what 
portions  intended  vs  a  cross^complaint,  wiU  be  held  bad  on  ddmnrrer 
for  ambignity. 

2.  Coveny  vs.  Bale,  (49  Gal.,  552,)  and  Thomas  vs.  Lawlor,  (prosent  term,) 

affirmed. 

Appeal  from  Seventeenth  District  Court  o£  Los  Angeles 
County. 

John  D.  BickneUy  Attorney  for  Appellant. 

OcvJd  &  Blanchardj  Attorneys  for  Bespondents. 

Feb  Cumam. 

The  demurrer  to  the  defendant's  pleading  should  have  been 
sustained.  It  is  impossible  to  determine,  from  the  face  of 
the  pleading,  ^'hat  portion  of  it  was  intended  to  constitute  a 
legal  defense  to  the  cause  of  action  averred  in  the  complaint, 
and  what  portion  was  intended  as  a  cross-complaint. 

Treating  the  whole  pleading  as  a  cross-oomplaint,  the  de- 
murrer should  have  been  sustained.  ( Thomas  vs.  Lawlor, 
No.  6,143,  present  term.) 

Finally,  even  if  we  were  authorized  to  say,  that  the  denials 
(separated  from  the  other  matter)  made  issues  at  law,  the 
Court  did  not  find  upon  such  issues,  but  only  found  proba- 
tive facts  which  were  not  necessarily  conclusive  of  such 
issues.     Coveny  vs.  -BSzfe,  (49  Cal.,  552.) 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 
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Supreme  Court  of  the  United  States. 

OoTOBEB  Term,  1878. 


[No.  179.] 
JOSEPH  GRAFTON,  Plaintiff  in  Ebrob, 

vs. 
STEPHEN  H.  CUMMINGS. 

The  memorancliim  in  writing  necessary  to  make  a  valid  contract  within  the 
meaning  of  the  statute  of  frauds,  thongh  signed  by  the  defendant  and 
describing  with  sufficient  distinctness  the  property  sold,  and  the  con- 
sideration to  be  paid,  is  not  sufficient  to  sustain  an  action,  unless  the 
other  party  to  the  agreement  is  either  named  in  the  memorandum  or 
so  designated  in  some  paper  signed  by  the  defendant  that  he  could  be 
identified  without  parol  proof. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  Court. 

On  the  16th  day  of  May.  1871,  the  hotel  known  as  the 
Glen  House,  at  the  foot  of  the  White  Mountains,  in  New 
Hampshire,  together  with  its  furniture,  was  bid  off  at  an 
auction  sale  by  Grafton,  the  plaintiff  in  error,  at  the  price  of 
$90,000.  At  the  end  of  the  ten  days  allowed  by  the  terms 
of  the  sale  for  examination  of  the  title,  three  deeds  were 
tendered  him,  which  werd  supposed  to  convey  the  title.  He 
refused  to  accept  the  deeds,  or  to  pay  the  purchase  money, 
or  otherwise  complete  the  contract  of  purchase.  The  prop- 
erty was  again  advertised  for  sale,  and  sold  for  $61,000,  and 
the  present  suit  was  brought  to  recover  the  difference  in  the 
amounts  for  which  the  property  sold  at  these  two  sales,  as 
damages  for  failure  to  perform  the  first  contract.  The  suit 
was  brought  in  the  Circuit  Court  for  the  Southern  District  of 
New  York,  and  a  verdict  and  judgment  recovered  against 
Grafton,  to  which  he  prosecutes  this  writ  of  error. 

The  bill  of  exceptions  is  voluminous,  containing  appar- 
ently everything  said  and  done  on  the  trial.  Sixty-one  errors 
are  assigned  in  this  Court. ' 
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We  shall  confine  ourselves  to  the  examination  of  one  of 
them.  That  one  presents  the  question,  as  it  occurs  in  various 
forms  in  the  record,  whether  there  was  a  sufficient  mem- 
orandum of  the  contract  in  writing,  under  the  statute  of 
frauds  of  New  Hampshire,  to  sustain  the  action.  That 
statute  is  in  these  words:  '*  No  action  shall  be  maintained 
upon  a  contract  for  the  sale  of  land,  unless  the  agreement 
upon  which  it  is  brought,  or  some  memorandum  thereof,  is 
in  writing,  and  signed  by  the  party  to  be  charged,  or  by 
some  person  by  him  thereto  authorized  by  writing."  The 
agreement  given  in  evidence  on  the  trial  by  Gummings,  the 
sole  plaintiff,  consisted  of  a  paper  in  writing,  signed  by 
Grafton,  certain  printed  matter  on  the  margin  of  that  writing, 
and  the  advertisement  mentioned  in  the  writing  so  signed. 
Thev  are  as  follows : 

'*I,  the  subscriber,  do  hereby  acknowledge  myself  to  be 
the  purchaser  of  the  estate  known  as  the  Glen  House,  with 
furniture  belonging  to  it,  in  Green's  grant,  New  Hampshire, 
fimd  sold  at  auction  Tuesday,  May  16th,  1871,  at  11  o'clock 
A.  M.,  and  for  the  sum  of  ninety  thousand  dollars,  the  said 
property  being  more  particularly  described  in  the  advertise- 
ment hereunto  affixed;  and  I  hereby  bind  myself,  my  heirs 
and  assigns,  to  comply  with  the  terms  and  conditions  of  the 
sale,  as  declared  by  the  auctioneer  at  the  time  and  place  of 

sale.  ^ 

'*  Joseph  Grafton." 

Upon  the  margin  of  said  agreement  were  written  and 
printed  the  following: 

**  Terms  of  Sale. 

''Ten  days  will  be  allowed  to  examine  the  title,  within 
which  time  the  property  must  be  settled  for.  $5,000  will  be 
required  of  the  purchaser  on  the  spot,  which  will  be  for- 
feited to  the  seller  if  the  terms  and  conditions  are  not  com- 
plied with;  but  the  forfeiture  of  said  money  does  not  release 
the  purchaser  from  his  obligation  to  take  the  property. 
Fifteen  thousand  dollars  to  be  paid  on  the  delivery  of  the 
deed,  and  one-half  of  the  purchase  money  to  be  paid  Sept. 
1,  1871,  the  remaining  balance  to  be  paid  Sept.  1,  1872. 
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**  The  property  is  sold  subject  to  the  conditions  of  the 
sale  of  the  stage  route,  stages,  &c.,  which  are,  that  the 
proprietors  of  the  route  shall  have  the  exclusive  business  of 
the  house." 

The  advertisement  referred  to  in  the  foregoing  paper  as 
being  thereunto  affixed,  was  as  follows : 

"  Glen  House  at  Auction. 

**The  famous  summer  resort,  at  the  foot  of  Mount  Wash- 
ington, known  as  the  Glen  House,  together  with  the  land, 
furniture,  mill  and  out-buildings,  will  be  sold  at  public 
auction  at  Gorham,  N.  H;,  Tuesday,  May  16,  1871,  at  11 
o'clock  A.  M. 

''May  2d,  1871. 

"Valuable  Hotel  Property  for  Sale. 

**  The  favorite  summer  resort,  known  as  the  Glen  House, 
situated  at  the  foot  of  Mount  Washington  and  at  the  com- 
mencement of  the  carriage  road  to  the  summit,  will  be 
offered  for  sale,  together  with  the  land,  containing  about  one 
thousand  acres  (well  timbered,)  all  the  out-buildings,  stables 
and  mill  on  the  same,  also  the  furniture,  staging,  mountain 
carriages,  horses,  &c.  The  house  contains  some  two  hundred 
and  twenty-five  rooms,  capable  of  accommodating  between 
four  and  five  hundred  guests.  The  wholo  property,  if  not 
disnosed  of  at  private  sale  previous  to  the  first  of  May,  will 
be  sold  at  public  auction  to  close  the  estate  of  the  late  J.  M. 
Thompson.  Notice  of  the  time  and  place  of  sale  will  be 
given  hereafter.  Any  person  desirous  of  seeing  the  property, 
which  is  in  thorough  repair,  or  wishing  to  make  any  inquiries, 
can  do  so  by  applying  to  J.  W.  Weeks,  administrator,  Lan- 
caster, N.  H.,  or  S.  H.  Cummings,  Falmouth  Hotel,  Port- 
land, Maine." 

The  bill  of  exceptions  adds,  that  when  this  paper  was  put 
in  evidence  it  was  endorsed  **  A.  R.  Walker,  auctioneer  and 
agent  for  both  parties."  It  is  not  satisfactorily  shown  when 
this  endorsement  was  made,  and  there  is  some  evidence  to 
show  that  it  was  not  there  at  the  time  the  deeds  were 
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tendered,  and  Grafton  refused  to  accept  them.  The  Court, 
however,  instructed  the  jury  that  if  it  was  done,  at  any  time 
before  the  commencement  of  this  action  it  was  sufficient. 

Evidence  was  admitted  to  show  that  at  the  time  of  the  sale 
another  paper  was  read  by  the  auctioneer  affecting  the  terms 
of  the  sale,  but  as  this  was  not  among  the  papers  subscribe  d 
by  defendant,  we  will  first  consider  whether  these  were 
sufficient  to  sustain  the  action. 

It  is  proper  to  observe  that  the  objection  to  these  papers 
is  not  that  they  were  not  signed  by  Grafton,  the  party  charged, 
for  he  signed  himself  the  principal  instrument,  and  the' 
reference  to  the  others,  and  their  annexation  to  that,  are 
sufficient  to  make  them  a  part  of  the  paper  which  he  did 
sign.  We  shall,  also,  for  the  purpose  of  this  inquiry,  take 
it  that  Walker  was  the  auctioneer,  and  that  his  name  en- 
dorsed on  the  instrument  gives  it  all  the  value  which  it  could 
have  if  signed  at  any  time  necessary  for  that  purpose. 

The  distinct  objection  to  the  instrument,  as  so  presented, 
is  that  the  other  party  to  the  contract  of  sale  is  not  named 
in  it,  and  can  only  be  supplied  by  parol  testimony. 

The  statute  not  only  requires  that  the  agreement  on  which 
it  is  brought,  or  some  memorandum  thereof,  shall  be  signed 
by  the  party  to  be  charged,  but  that  the*  agi-eement  or  mem- 
orandum shaU  be  in  writing.  In  an  agreement  of  sale  there 
can  be  no  contract  without  both  a  vendor  and  vendee.  There 
can  be  no  purchase  without  a  seller.  There  must  be  a 
sufficient  description  of  the  thing  sold  and  of  the  price  to  be 
paid  for  it.  It  is,  therefore,  an  essential  element  of  a  con- 
tract in  writing  that  it  shall  contain  within  itself  a  descrip- 
tion of  the  thing  sold  by  which  it  can  be  known  or  identified, 
of  the  price  to  be  paid  for  it,  of  the  party  who  sells  it,  and 
the  party  who  buys  it.  There  is  a  defect  in  this  memoran- 
dum in  giving  no  indication  of  the  party  who  sells.  If 
Grafton  was  bound  to  purchase,  it  was  because  somebody 
was  bound  to  sell.  If  he  was  bound  to  pay,  somebody  was 
bound  to  receive  the  money  and  to  deliver  the  consideration 
for  the  price  so  paid. 

There  can  be  no  bargain  without  two  parties.     There  can 
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be  no  valid  agreemenl  in  tvritwg  without  these  parties  are 
Bamed  in  such  manner  that  some  one  whom  he  can  reach  is 
known  to  the  other  to  be  bound  also.  No  one  is  bound  in 
this  paper  to  sell  the  Glen  House,  or  to  convey  it.  No  one 
is  mentioned  as  the  owner,  or  the.  other  party  to  this  con- 
tract. Let  it  be  understood  that  we  are  not  discussing  the 
question  of  mutuality  in  the  obligation,  for  it  may  be  true 
that  if  a  vendor  was  named  in  this  paper,  the  oflfer  to  per- 
form on  his  part  would  bind  the  party  who  did  sign.  But 
Grafton  did  not  agree  to  buy  this  property  of  anybody  who 
might  be  found  able  and  willing  to  furnish  him  a  title.  He 
was  making  a  contract  which  required  a  vendor  and  vendee 
at  the  time  it  was  made,  and  he  is  liable  only  to  that  vendor. 
The  name  of  that  vendor,  or  some  designation  of  him  which 
could  be  recognized  without  parol  proof  extraneous  to  the 
instrument,  was  an  essential  part*  of  that  instrument  to  its 
validity. 

I  It  is  alleged  that  Stephen  H.  Cummings,   the  plaintiff  in 

this  action,  was  the  vendor,  and  that  this  sufficiently  appears 

I  in  the  papers  of  which  we  have  given  copies. 

I  The  first  ground  on  which  it  is  sought  to  maintain  this 

proposition  is,  that  Walker's  endorsement  is  sufficient  for 
that  purpose. 

It  is  very  clear  that  Walker  did  not  intend  to  hold  himself 
out  as  the  vendor  in  this  case,  because  he  describes  himself 
as  auctioneer  and  agent  for  both  parties.  If  he  had  been 
sued  on  this  contract  by  Grafton  for  failing  to  tender  sufficient 
deeds  of  conveyance,  it  would  have  been  a  good  answer  to 
the  action  that  he  describes  himself  in  the  paper  on  which 
he  was  sued  as  merely  an  auctioneer  in  the  matter,  and  in 
that  sense  as  agent,  and  not  principal.  He  could  not,  in  the 
act  of  signing  that  paper,   be  the  agent  of  Grafton,   for 

;  Grafton  signed  it  for  himself.    The  statement,  therefore,  did 

not  mean  that  he  signed  for  both  paii;ies,  because  he  did  not, 
and  could  not,  sign  as  agent  for  Grafton. 

What  did  he  mean  by  putting  his  name  there?  It  can 
have  no  other /air  meaning  than  simply  to  say,  as  he  does,  I 
was  the  auctioneer  who  struck  off  this  property. 
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But  concede  that  he  meant  to  represent  the  other  party  in 
that  contract,  a  contract  in  which  he  takes  care  not  to  bind 
himself,  who  is  that  other  party?  What  light  does  the 
writing  of  his  name,  as  auctioneer  and  agent,  throw  on  that 
question?  Literally  none.  An  anxious  reader  of  the  whole 
paper  and  its  attachments  would  know  as  little  who  sold,  or 
for  whom  Mr.  Walker  was  selling,  after  his  signature,  as  he 
did  before.  To  say  agent  for  both  parties  may  show  he  was 
agent  for  the  one  party  whose  name  is  not  there,  but  it  does 
not  show  who  was  that  party.  The  paper,  without  Walker's 
endorsement,  shows  who  was  the  purchaser,  but  neither 
with,  nor  without  it,  does  it  show  who  was  the  seller. 

It  is  next  argued,  that  the  reference  to  Cummings'  name 
in  the  advertisement  annexed  to  the  paper,  signed  by  def  end- 
antj  is  sufficient  for  this.  The  statement  is,  that  the  sale  is 
made  to  close  out  the  esta|e  of  the  late  Mr.  Thompson;  and 
"any  person  desirous  of  seeing  the  property,  which  is  in 
thorough  repair,  or  wishing  to  make  any  inquiries,  can  do  so 
by  applying  to  J.  W.  Weeks,  administrator,  Lancaster,  N.  H., 
or  S.  H.  Cummings,  Falmouth  Hotel,  Portland,  Maine.'* 
Three  persons  are  here  mentioned.  One,  Mr.  Thompson, 
was  dead,  and  could  not  be  the  vendor.  Another,  Mr. 
Weeks,  though  not  mentioned  as  a  party  selling,  it  may  be 
inferred,  had  some  interest  in  the  sale  as  administrator  of 
Thompson.  But  Weeks  does  not  sue,  and  if  his  name  had 
been  inserted  in  the  contract  as  vendor,  it  would  not  have 
sustained  the  present  action.  But  the  true  intent  of  that 
advertisement  was  not  to  describe  the  vendors,  or  even  the 
owners  of  the  land,  but  to  designate  persons  who  might  give 
any  information  about  the  property,  which  one  thinking  of 
purchasing  would  need.  This  did  not  require  that  the  person 
referred  to  should  be  the  owner  of  ike  land  or  the  party 
selling  it.  Such  inquiries  could  as  well  be  answered  by  a 
lawyer,  a  real  estate  agent,  the  latest  keeper  of  the  hotel,  or 
one  who  had  been  his  clerk,  as  by  the  owner.  There  did 
not  arise,  therefore,  any  implication  from  the  reference  to 
Mr.  Cummings,  that  he  was  owner,  or  even  part  owner,  or 
that  he  was  holding  himself  out  as  the  party  selling. 
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The  next  effort  to  sustain  the  instrument  sued  on  as  valid, 
may  be  said  to  be  a  vague  effort  to  show,  bj  the  verbal 
history  of  the  transaction,  that  defendant  recognized  Gum- 
mings  as  vendor  by  subsequent  interviews  and  negotiations 
with  him  on  the  subject  of  the  sale.  And  special  importance 
in  this  part  of  the  case  is  attached  to  a  letter  written  by 
Davis,  a  lawyer,  to  Cummings. 

The  letter  is  liable  to  tliree  objections,  as  a  recognition 
by  defendant  of  Cummings  as  the  party  of  whom  he  had 
purchased: 

1.  No  such  recognition  is  to  be  found  in  the  letter.  It 
consists  of  suggestions  on  the  part  of  Davis  of  what  had 
better  be  done  with  the  property;  that  Cummings,  Mrs. 
Thompson  and  Grafton  ought  to  take  it,  and  that  Grafton 
really  don't  wish  to  have  anything  to  do  with  it.  It  is  not 
even  a  recognition  of  the  validity  of  the  purchase,  and 
nowhere  speaks  of  Cummings  as  the  vendor,  but  he  might 
'rather  be  supposed  to  be  a  purchaser  with  Grafton. 

2.  Davis  does  not  profess  to  be  speaking  or  acting  for 
Grafton.  He  writes  in  his  own  name.  It  is  shown  by  other 
evidence  that,  either  as  attorney,  or  for  himself,  he  controlled 
the  larger  part  of  (he  debts  against  Thompson's  estate,  which 
made  the  sale  necessary,  and  it  may  be  fairly  inferred  that  it 
was  in  this  character  he  spoke. 

3.  There  is  no  satisfactory  evidence  that  he  was  author- 
ized to  act  for  Grafton  in  that  transaction,  and  none  whatever 
that  he  was  authorized  by  him  to  write  that  letter.  The  New 
Hampshire  statute  requires  that  the  authority  of  an  agent  to 
charge  a  party  shall  be  in  writing,  and  there  is  no  pretense 
that  Davis  had  any  such  authority  from  Grafton. 

These  views  of  the  proper  construction  of  the  statute  are 
amply  sustained  by  authority. 

In  the  leading  case  of  fVain  vs.  Walters,  5  East's  E.,  10, 
decided  by  Lord  Ellenborough  under  the  English  statute, 
the  same  as  that  of  New  Hampshire  on  the  point  in  question, 
that  eminent  judge  said:  ''The  question  is,  whether  that 
word  (agreement)  is  to  be  understood  in  a  loose,  incorrect 
sense  in  which  it  may  be  sometimes  used  as  synonymous  to 
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promise  or  understanding,  or  in  its  more  correct  sense,  as 
signifying  a  mutual  cmitract  on  consideration  between  two  or 
more  parties.''  He  held  the  latter  to  be  the  true  construction, 
and  that  all  its  essential  elements  must  appear  in  the  memo- 
randum, including  the  consideration,  which  in  that  case  was 
absent.  This  has  been  held  to  be  the  law  in  England  ever 
since. 

In  the  case  of  WHliams  vs.  Byrnes,  before  the  Privy 
Council,  reported  in  9  Jurist,  N.  S.,  363,  decided  in  1863, 
the  defendant  had,  in  a  letter  to  one  Hardy,  told  him  that  he 
would  furnish  the  funds  to  pay  for  a  steam  engine  if  the 
latter  would  find  and  purchase  a  suitable  one.  Hardy  made 
a  verbal  contract  for  the  engine,  and  the  vendor  sued  de- 
fendant on  this  memorandum.  Jessel,  M.  B.,  in  delivering 
the  judgment  of  the  Privy  Council,  said:  **  The  language  of 
the  statute  cannot  be  satisfied  unless  the  existence  of  a 
bargain  or  contracs  appear  in  evidence  in  writing,  and  a 
bargain  cannot  so  appear  unless  the  parties  to  it  are  specified, 
either  nominally,  or  by  description  or  reference,"  and  the 
ruling  of  the  Chief  Justice  that  this  could  be  done  by  ex- 
trinsic proof  as  to  who  was  the  vendor  was  reversed.  It  is 
precisely  in  point  with  the  one  before  us. 

The  case  of  Sale  vs.  Lambert,  Law  Beports,  Equity, 
18,  p.  1,  was  a  sale  of  real  estate,  in  which  the  party  charged 
was  the  vendor.  The  memorandum  was  signed  by  Sale,  the 
purchaser,  for  himself,  and  by  George  Jackson,  the  auc- 
tioneer, for  the  vendor.  This  memorandum  was  endorsed  on 
a  bill  of  particulars  of  the  conditions  of  the  sale,  in  which 
it  was  said  that  the  property  was  sold  by  the  proprietor.  The 
Court  held  that  the  word  proprietor  sufficiently  described  the 
vendor,  and  ascertained  who  was  the  party  for  whom  the 
auctioneer  signed.  But  in  the  very  next  case  in  the  volume. 
Potter  vs.  Duffidd,  the  same  Court,  by  the  mouth  of  the  same 
judge,  held  that  the  words  ''  confirmed  on  the  part  of  the 
vendor,  and  signed  Beadels,"  did  not  sufficiently  designate 
who  the  vendor  was,  and  that  a  suit  against  ^e  owner  could 
not  be  sustained  on  the  memorandum.  The  Master  of  the 
Bolls  said:    ''  If  you  could  go  into  evidence  as  to  the  person 
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who  is  described  as  vendor,  the  answer  would  be,  that  Polly 
was  that  person.  Bid  thai  is  exactly  what  the  ad  says  shall  not 
be  decided  by  parol  evidence.'' 

In  the  case  before  us,  Mr«  Walker,  the  auctioneer,  does 
not  even  say  that  he  signed  for  the  vendor,  as  Beadels  did  in 
the  case  cited* 
But  the  case,  which  should  have  most  weight  in  informing 
^  our  judgment,  is  that  of  Sherburne  vs.  Shaw^  1  New  Hamp* 

shire  B.,  157,  because  it  is  an  authoritative  construction  of 
the  statute  of  the  State  where  this  contract  was  made,  and 
where  the  land  is  situated  to  which  the  contract  relates, 
made  by  the  highest  Court  of  that  State  sixty  years  ago,  and 
never  overruled.  The  case  is  so  perfectly  parallel  to  the  one 
under  consideration  that  its  circumstances  need  not  be  re- 
peated. It  is  sufficient  to  say,  that  the  want  of  the  vendor's 
name  in  the  memorandum  .was  held  fatal  to  any  right  of 
action,  though  the  auctioneer's  name  was  signed  to  a  mem- 
orandum otherwise  sufficient.  The  concluding  language  of 
the  Court  is,  that  ''the  written  evidence  which  hath  been 
I  offered  to  prove  the  contract  declared  on,  as  it  fails  to  give* 

i  any  intimation  that  plaintiffs  were  one  of  the  parties  to  that 

I  contract,  must  itself  be  considered  fatally  defective  and  in- 

admissible." 

The  same  doctrine  is  laid  down  in  the  excellent  work  of 
Mr.  Browne  on  the  Statute  of  Frauds,  §  372  to  375,  and  the 
authorities  fully  cited.  He  also  speaks  of  the  case  of  Salmon 
Falls  Manufacturing  Co.  vs.  Goddardy  decided  by  this  Court, 
and  reported  14  How.,  446,  as  one  which  might  be  saved 
from  conflict  with  the  general  rule,  on  the  ground  that  a  bill 
of  parcels  detailing  the  purchase  was  made  out  and  sent  to 
the  purchaser,  and  accepted  by  him  as  such.  In  that  case, 
Mr.  Justice  Curtis,  Mr.  Justice  Catron  and  Mr.  Justice 
Daniels  dissented  in  an  able  opinion  by  the  judge  first  named. 
It  may  be  doubted  whether  the  opinion  of  the  majority  in 
all  it  says  in  reference  to  the  case  of  parol  proof  in  aid  of 
even  mercantile  sales  of  goods  by  brokers,  is  sound  law.  It 
certainly  furnishes  no  rule  to  govern  us  in  the  exposition  of 
the  statutes  of  New  Hampshire,  concerning  contracts  of  sale 
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of  rear  estate  within  its  own  borders,  where  it  conflicts  with 
the  decisions  of  the  Courts  of  that  State  on  the  subject. 

Defendant  in  error  relies  mainly  on  that  case,  and  the  later 
one  of  Bechmth  vs.  Hdbot,  U.  S.  E.,  289.  The  latter  case, 
however,  affords  no  support  to  the  argument  of  counsel. 
The  defendant,  in  that  action,  was  charged,  it  is  true,  on  a 
memorandum  in  which  his  name  was  not  found.  But  he 
produced  that  memorandum  from  his  own  possession  on  the 
trial,  and  letters  of  his  written  to  plaintiff  while  the  agree- 
ment was  so  in  his  possession  were  given  in  evidence,  which 
referred  to  the  agreement,  and  acknowledged  its  obligatory 
force  on  himself,  in  terms  that  required  no  parol  proof  ta 
identify  it  as  the  agreement  to  which  he  referred.  This  was 
within  all  the  cases  a  sufficient  signing  of  the  memorandum, 
though  found  in  another  paper,  written  by  the  party  to  be 
charged,  to  comply  with  the  statute  of  frauds,  and  so  this 
Court  held. 

We  are  of  opinion,  that  there  was  no  sufficient  memo- 
randum in  writing  of  the  agreement  on  which  this  suit  was 
brought  to  sustain  the  verdict  of  the  jury. 

The  judgment  of  the  Circuit  Court  is,  therefore,  reversed^ 
nnd  the  case  remanded  to  that  Court,  with  instructions  to  set 
aside  the  verdict. 
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Becent  Decisions. 


ATTACHMENT. 

The  property  of  a  debtor  in  the  custody  of  an  officer  of 
the  law  may  be  levied  upon  by  attachment.  But  the  actual 
possession  of  the  officer  cannot  be  interfered  with,  and  the 
attachment  only  operates  upon  such  of  the  property  as  re- 
mains after  satisfying  the  claim  under  which  the  officer  holds* 
(Durdap  vs.  In.  Co.^  N.  T.) 


ATTOBKET. 

The  imprisonment  of  a  faithless  attorney  for  not  paying 
over  money  collected  for  his  client,  is  imprisonment  for  con- 
tempt, and,  therefore,  justifiable.  It  is  not  in  the  nature  of 
*'  imprisonment  for  debt."    {Smith  vs.  McLendon,  Ga.) 

An  agreement  to  pay  a  reasonable  attorney's  fee  in  the 
body  of  a  promissory  note,  if  it  is  "  collected  by  suit^"  is 
absolutely  void;  it  is  contrary  to  the  policy  of  our  laws;  it 
is  an  agreement  to  pay  a  penalty,  and  tends  to  the  oppression 
of  the  debtor,  and  to  encourage  litigation.  Opinion  by 
HiNES,  J.     (Wither^[Hxm  vs.  Musselman^  Ky.) 


BANEBITFTCY. 

A  sale  of  the  bankrupt's  real  estate,  under  an  order  of  the 
Bankrupt  Court,  specifying  that  aU  liens  shall  be  discharged 
by  the  sale,  does  not  defeat  the  right  of  dower  of  the  bank- 
rupt's wife. 

The  estate  taken  by  the  assignee  is  precisely  that  of  the 
bankrupt,  and  as  realty  in  the  hands  of  a  bankrupt  is  affected 
by  a  right  of  dower,  so  it  is  in  the  hands  of  an  assignee,  and 
a  Bankrupt  Court  cannot  divest  the  right  of  dower.  {Lazear 
vs.  Pdter^  Assignee,  Fenn.) 
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BILLS  OF  EXCHANGE. 

Demand  and  notice  is  not  necessary,  as  against  an  en- 
dorser, who,  at  the  date  of  maturity  of  the  bill,  has  sufficient 
property  of  the  maker  in  his  possession  for  the  purpose  of 
securing  him  against  liability.  {Beard  vs.  Westerman,  32 
Ohio  St.) 

clergyman's  salary. 
Ministers  of  the  Methodist  Church  are  entitled  to  recover 
for  their  services,  as  ministers,   whatever  salary  the  congre- 
gation promises  to  pay  them.     (Jones  vs.  Tmsteea  of  the  C<m- 
gregation  of  Mt.  Ziorif  Sup.  Ct.  Louisiana. 


Book  Notice. 


DIGEST  OF  AMBRICAN  REPORTS. 

Digest  of  decisions  in  the  Courts  of  the  last  resort  of  the  several  States  con- 
tained in  the  American  Beports  from  Volume  1  to  24,  inclusive,  with 
an  index  of  notes  by  Isaac  Gbakt  Thompson,  pp,  xzi  and  S90. 
Albany:  Jokn  B.  Passons,  Jb.,  Publisher,  1879. 

The  series  of  American  Beports,  edited  by  Mr.  Thompsoi^ 
is  too  favorably  known  to  require  farther  recommendation. 
There  are  now  twenly-four  volumes  of  those  reports,  being 
the  leading  and  important  cases,  selected  from  nearly  450 
volumes  of  various  State  Reports.  It  is  now  found  neces- 
sary to  make  a  digest  of  those  twenty-four  vohimes.  This 
digest  gives  a  schedule  of  the  State  Beports  selected  from; 
a  table  of  cases  overruled,  doubted  and  denied;  an  index  to 
the  reporters'  notes;  an  index  of  cases  digested,  covering 
thirty-eight  double  column  pages.  The  excellent  arrange- 
ment of  the  digest  dispenses  with  the  absolute  necessity  of 
the  reports  themselves  in  case  one  enjoys  the  benefits  of  a 
Law  Library.  It  is  an  indispensable  aid  to  those  possessing 
the  reports.  The  subjects  are  arranged  alphabetically,  and 
under  their  appropriate  heads,  with  cross-headings  and 
references.  The  work  seems  skilfully  performed,  the  typo- 
graphy and  binding  good,  and  we  heartily  coBuneTLd  it  to 
the  Bar. 
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Current  Topics. 

The  Supreme  Court  of  the  United  States  have  recently 
held,  in  the  case  of  United  States  vs.  Ford  et  cd.y  that  accom- 
plices in  guilt,  not  previously  convicted  of  an  infamous 
crime,  when  separately  tried,  are  competent  witnesses  for  or 
against  each  other,  and  the  universal  usage  is,  that  such  a 
party,  if  called,  and  examined  by  the  public  prosecutor  op 
the  trial  of  his  associates  in  guilt,  will  not  be  prosecuted 
for  the  same  offense,  provided  it  appears  that  he  acted 
in  good  faith  and  that  he  testified  fully  and  fairly.  Where 
the  case  is  not  within  any  statute,  the  general  rule  is, 
that  if  an  accomplice  when  examined  as  a  witness  by  the 
public  prosecutor,  discloses  fully  and  fairly  the  guilt  of 
himself  and  his  associates,  he  will  not  be  prosecuted  for  the 
offense  disclosed,  but  it  is  equally  clear,  that  he  cannot  by 
law  plead  such  facts  in  bar  of  any  indictment  against  him, 
nor  avail  himself  of  it  upon  his  trial,  for  it  is  merely  an 
equitable  title  to  the  mercy  of  the  executive. 

The  case  of  W.  H,  PlcUt  vs.  the  Union  Pacific  Railroad 
Company,  involving  the  right  of  settlers  to  pre-empt  lands 
granted  by  Congress  to  the  Railroad  Company  under  section 
3  of  the  Act  of  July  1,  1862,  has  just  been  decided  in  the 
United  States  Supreme  Court.  The  Act  referred  to,  pro- 
vided that  all  lands  granted  to  the  company  should  be  liable 
to  pre-emption,  if  not  "  sold  or  otherwise  disposed  of"  within 
three  years  after  the  completion  of  the  entire  road.  On  the  3d 
of  September,  1878,  the  Secretary  of  the  Interior  decided  that 
the  mortgage  executed  by  the  Company  upon  lands  in  1867 
was  not  a  '*  disposal ''  of  the  same  within  the  meaning  of  that 
statute.  This  Court,  however,  reverses  the  decision  of  the' 
Interior  Department,  and  holds  that  the  mortgage  was  such* 
disposal,  and  consequently,  the  tract  of  land  claimed  by  the 
complainant  was  not  open  to  pre-emption  when  he  undertook 
to  pre-empt,  and  he  has  not  an  equitable  title.  Decree  filed: 
Justice  Stbong  delivered  the  opinion,  Justices  Bradley,  Clif- 
POBD  and  Miller  disisenting. 
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Supreme  Court  of  California. 

Jantjary  Tebm,  1879. 

[No.  6,068.] 

[Filed  April  7,  1879.] 

HANCOCK,  Bespondent, 

vs. 
LOPEZ  €t  oZ.,  Appellants. 

In  an  action  for  the  partition  of  a  mncho,  certain  of  the  defendants  alleged 
in  their  answer  that  they  were  the  owners  in  fee  of  the  whole  rancho, 
and  the  Court  having  found  that  allegation  to  be  tme,  rendered  judg- 
ment accordingly  in  favor  of  those  defendants.  In  an  action  of  eject- 
ment for  a  parcel  of  the  lands  of  the  rancho,  brought  by  one  of  the 
above  mentioned  defendants,  and  against  persons  who  were  parties  to 
that  action,  or  claimed  title  under  them,  the  judgment  in  that  action  is 
admissible  in  evidence  to  prove  title  in  the  plaintiff  in  the  action  of 
ejectment,  and  is  conclusive  upon  that  issue  in  respect  to  the  title  held 
or  claimed  by  the  parties  to  that  action  at  the  time  of  its  commence- 
ment. 

Appeal  from  Seventeenth  District  Court,  Los  Angeles 
County. 

Henry  Hancock,  Attorney  for  Bespondent. 

H.  Allen  and  Barclay  dt  WUsony  Attorneys  for  Appellants. 

Feb  Curiam. 

This  is  an  action  of  ejectment  for  the  recovery  of  the  pos- 
session of  a  portion  of  the  rancho  La  Brea.  The  Court  ad- 
mitted in  evidence  the  judgment  roll  in  an  action  for  the 
partition  of  that  rancho,  brought  by  Antonio  J.  Bocha  and 
others,  against  Henry  Hancock  and  others.  The  plaintiffs 
in  that  action  alleged  that  they  were  tenants  in  common, 
with  certain  of  the  defendants,  in  the  rancho ;  and  Henry 
Hancock,  and  certain  other  of  the  defendants,  alleged  in 
their  answer,  that  they  were  the  owners  in  fee  of  the  whole  of 
said  rancho ;  and,  the  cause  having  been  heard,  the  Court 
found  that  John  Hancock,  aud  certain  other  defendants 
named  in  the  findings,  were  the  owners  of  the  whole  of  said 
rancho,  and  adjudged  and  decreed  that  the  last  named  per- 
sons were  the  owners  in  fee  of  the  whole  rancho,  and  that 
they  recover  from  the  plaintiffs  their  costs,  etc.     The  admis- 
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sion  in  evidence  of  that  record  presents  the  principal  ques- 
tion in  the  ca.e. 

It  is  contended  by  the  defendants  that,  upon  its  being 
found  that  certain  of  the  defendants  in  that  action  held  the 
title  in  fee  to  the  whole  rancho,  it  was  the  duty  of  the  Court 
to  dismiss  the  action — that  the  proof  of  such  title  in  the  de- 
fendants showed  that  the  plaintiffs  were  not  tenants  in  com- 
mon, or  joint  tenants  in  the  land,  and  that  the  only  ste^  the 
Court  could  then  take  was  to  dismiss  the  action — that  the 
judgment  which  was  in  fact  rendered  is,  in  view  of  the  find- 
ings, to  be  read  as  amounting  only  to  a  judgment  of  dis- 
missal, and  that  such  judgment  of  dismissal  cannot  be 
relied  upon  by  the  defendants  in  that  action,  as  an  adjudic:!" 
Ai-«  r^4  fif1/i  in  them. 

EKKAITTM. 

The  titie  of  the  case  appearing  on  n  iflo    v     ,. 

plainiiu  laiAo  vx^  ^«  ^ . . 

following  section  provides  that  in  every  case,  otner  ru», 
those  mentioned  in  the  last  section,  judgment  must  be  rend- 
ered on  the  merits.  It  does  not  appear  that  the  plainti£Gs 
failed  to  prove  a  sufficient  case  for  the  jury,  nor  does  it  ap- 
pear that  the  defendants  moved  for  a  judgment  of  nonsuit, 
and  therefore  it  cannot  be  treated  as  such  a  judgment  in  a 
technical  sense. 

But  is  a  judgment  for  the  defendants  in  pai-tition  upon 
such  findings  to  be  regarded  in  legal  effect  as  only  the  equiv- 
alent of  a  judgment  of  nonsidt?  The  parties  to  the  action, 
as  was  said  in  Senter  vs.  Bemal,  38  Cal.,  637,  and  many 
other  cases  in  this  Court,  are  all  actors  or  plaintiffs,  each 
against  each  and  all  others.  It  is  provided  by  Section  756, 
C.  C.  P.,  that  the  summons  must  be  directed  to  all  the  joint 
tenants  and  tenants  in  comsmon,  and  all  persons  having  any 
interest  in  the  property,  or  any  particular  portion  thereof ; 
and  Section  758  provides  that  the  defendants  must  set  forth 
in  their  answers,  ''fully  and  particularly,  the  origin,  nature 
and  extent  of  their  respective  interests  in  the  property.'*    In 
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construiBg  these  provisions,  it  was  held  by  this  Court,  that 
"any  question  affecting  the  right  of  the  plaintiff  to  a  parti- 
tion, or  the  rights  of  each  and  all  the  parties  in  the  land,  may 
be  put  in  issue,  tried  and  determined  in  such  action;"  that 
if  "disputes  exist  as  to  their  rights  or  interests  in  any  re- 
spect, such  disputes  may  be  litigated  and  determined  in  such 
action."  (See  Deuprey  vs.  Deuprei/y  27  Cal.,  335 ;Morenhoui 
vs.  Higuera,  32  Cal.,  2l)4;  Gates  vs.  Salmon,  35  Cal.,  579.) 

The  purpose  and  scope  of  the  action  is  defined  by  the 
Code,  and  when  the  question  is  what  issue  may  be  pre- 
sented, litigated  and  determined  in  the  action,  the  Code 
must  furnish  the  answer.  The  Code,  (which  is  substantiaily 
the  same  as  the  previous  statute)  having  declared  that  any 
right,  title  or  interest  in  the  land  may  be  put  in  issue,  tried 
and  determined  in  the  action,  it  necessarily  follows  that  the 
determination  of  such  issue  is  final  and  conclusive  upon  all 
the  parties  to  the  action.  Had  the  Code  provided  that  an 
issue  in  respect  to  the  titles  of  the  respective  parties,  or  if 
any  of  them  should  be  tried  and  determined  in  another  ac- 
tion, there  would  be  much  force  in  the  propositions  ad- 
vanced by  the  defendants;  but  as  the  provision  is  that  such 
issue  may  be  tried  and  determined  in  the  action  of  partition, 
there  is  no  reason  why  the  determination  should  not  be  as 
conclusive  as  it  would  be,  if  made  in  an  action  brought  for 
the  sole  purpose  of  its  determination.  Had  the  determina- 
tion in  the  action  in  question  been  that  one  of  the  plaintiffs 
and  certain  of  the  defendants  were  the  owners  of  the  rancho 
as  tenants  in  common,  there  would  be  no  room  to  doubt  that 
it  would  be  conclusive  as  against  the  other  parties  to  the  ac- 
tion (both  plaintiffs  and  defendants)  to  the  effect,  that  thej 
had  no  right,  title  or  interest  in  the  land.  In  our  opinion, 
there  is  as  little  room  for  doubt  that  the  judgment  which  was 
rendered — that  certain  of  the  defendants  were  the  owners  of 
the  entire  title — has  the  same  effect  as  against  all  the  other 
parties  to  the  action.  The  judgment  was  admissible  in  ev- 
idence, in  favor  of  the  prevailing  parties  in  that  action,  and 
was  proof  of  title  in  them  as  against  the  other  parties  and 
those  claiming  under  them. 

Judgment  and  order  affirmed. 
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fNo.  6,074.] 
[Filed  April  7,  1879.] 
Feb  Gubiam. 

Upon  the  authortty  of  Hancock    vs.  Lopez,  No.  6fi68, 
judgment  and  order  affirmed. 


[No.  6,012.] 

[Filed  April  5,  1879.] 

HANCOCK,  Respondent, 

vs. 
LOPEZ  et  cd.,  Appellants. 

A  Beolamation  District  is  a  public  corporation  for  mnnicipal  parposes. 

The  existence  of  each  a  corporation  may  be  established  by  implication  arising 
from  the  passage  of  acts  recognizing  its  existence,  and  requiring  a  cor- 
poration for  the  performance  of  the  duties  and  powers  enjoined  or  con- 
1  erred  by  such  Acts  of  the  Legislature,  however  defective  the  original 
organization  may  have  been. 

The  fact  that  reclamation  of  the  lands  of  the  district  is  impracticable,  is  not 
a  sufficient  ground  upon  which  to  base  a  judgment  of  forfeiture  of  the 
corporation. 

Appeal  from  Seventeenth  District  Court,  Los  Angeles 
County. 

Henry  Hancock,  Attorney  for  Bespondent. 

H.  AUen  and  Barclay  <t  Wilson,  Attorneys  for  Appellants. 

Bhodes,  J.,  delivered  the  opinion  of  the  Court. 

The  principal  purpose  of  this  action  is  to  procure  a  judg- 
ment to  the  effect  that  the  reclamation  district  was  not 
legally  created,  and  has  not  now  any  legal  existence.  It  was 
held  in  Dean  vs.  Davis,  51,  Cal.,  409,  that  a  reclamation  dis- 
trict was  a  public  corporation.  The  reasons  there  stated  and 
the  authorities  cited  fully  sustain  the  proposition.  Such 
corporations  are  sometimes  denominated  quasi  corporationSi 
for  the  reason  that  they  have  not  all  the  powers  which  be- 
long to  corporations  by  the  common  law,  or  all  those  which 
are  usually  possessed  by  municipal  corporations;   but,  as 
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they  possess  all  the  powers,  neither  by  express  grant  or  ne- 
cessary implication,  which  are  requisite  for  the  performance 
of  the  duties  enjoined  upon  them  by  law,  they  are  to  be  re- 
garded as  public  corporations  for  municipal  purposes. 

The  plaintiff,  for  the  purpose  of  showing  that  the  recla- 
mation district  had  not  been  legally  organized — that  is  to 
say,  that  the  corporation  had  not  been  duly  created — offered 
to  prove  that,  at  the  hearing  of  the  petition  for  the  organiza- 
tion of  the  district,  no  evidence  was  introduced  before  the 
Board  of  Supervisors  showing  that  the  petitioners  owned 
more  than  one-half  of  the  land  included  within  the  proposed 
district,  or  that  the  lands  were  susceptible  of  reclamation, 
or  that  they  were  ** swamp  and  overflowed  lands,"  and  the 
plaintiff  offered  evidence  to  prove  that  many  of  the  matters 
set  forth  in  the  petition  for  the  formation  of  the  district 
were  not  true,  but  the  Court  excluded  the  evidence.  The 
plaintiff  also  relies  upon  the  alleged  facts  that  the  Trustees 
of  the  district  have  been  guilty  of  official  misconduct  in  sev- 
eral respects — such  as  in  acquiring  the  title  of  the  State  to 
parcels  of  the  lands  in  the  district,  in  making  a  false  certif- 
icate and  in  involving  the  district  in  debt. 

In  the  view  we  take  of  the  case,  it  is  immaterial  whether 
the  Board  of  Supervisors  performed  the  duty  enjoined  upon 
it  by  law  of  ascertaining  and  finding  the  truth  of  the  matters 
alleged  in  the  petition.  A  corporation  of  this  character  is, 
as  already  stated,  a  public  corporation.  Such  a  corporation 
can  be  created  not  only  by  the  means  and  in  the  manner  pro- 
vided by  the  general  law,  but  also  by  special  act,  or  by  iw- 
plication  of  law.  Legislative  recognition  of  a  corporation 
is  in  many  cases  sufficient  proof  of  its  existence.  Powers  or 
privileges  may  be  conferred  or  duties  enjoined  of  such  a 
character  that  a  corporation  would  be  required,  and  from 
which  a  corporation  must  be  implied.  If  such  powers  or 
privileges  cannot  be  enjoyed,  or  if  such  duties  cannot  be 
performed,  without  acting  in  a  corporate  capacity,  a  corpora- 
tion, to  that  extent,  is  created  by  implication.  This  result 
must  necessarily  ensue,  otherwise  the  purpose  of  the  Legis- 
lature must  fail.     There  are  many  cases  affirming  this  doc- 
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trine.  In  Fourth  School  District  vs.  Woody  13  Mass.,  192,  it 
was  held  that  school  districts  were  corporations,  and  as  such, 
had  the  power  to  sue,  though  they  had  not  been  expressly 
created  as  corporations,  or  authorized  to  sue.  In  Bow  vs. 
AUenstoum,  34  N.  H.,  361,*  it  was  held  that  a  joint  resolution 
of  the  Legislature  ''to  empower  said  town  of  Allenstown  to 
elect  a  Bepresentative,"  and  a  subsequent  act  of  the  Legisla- 
ture, by  which  certain  lands  were  annexed  to  the  toimi  of  AU 
lenstown  showed  that  the  Legislature  ''intended  to  recognize 
Allenstown  as  a  place  entitled  to  all  the  powers  of  a  town,  and  to 
confer  them  upon  it,  if  it  had  them  not  already;  '* — ^that  the  act  is 
"  not  only  a  recognition  of  Allenstown  as  a  town,  but  it  must 
be  construed  to  confer  the  powers  of  a  town  in  future,  if  it 
had  not  been  before  incorporated.'*  Jamison  y&.  The  People^ 
16  HI.,  257,  was  a  quo  laarranto,  to  test  the  question  of  the 
existence  of  the  town  of  Oquaka  as  a  corporation.  The  Leg- 
islature had  authorized  the  town  to  subscribe  for  the  stock 
of  a  railroad  and  of  a  plank  road,  to  issue  and  negotiate 
bonds,  and  to  levy  and  collect  taxes,  and  it  was  held  that 
those  acts  "precluded  inquiry  into  the  question  of  the  or- 
iginal legal  organization  of  the  town,  and  are  concbmve 
upon  the  question  of  the  existence  of  the  corporation."  The 
People  vs.  Famham,  35  111.,  562,  is  similar  in  its  principal 
features  to  the  last  cited  case,  and  the  same  doctrine  was 
maintained.  (See  also  People  vs.  Manhattan  Co.,  9  Wend., 
379;  Nwih  Hematead  vs.  Hemstead,  2  Wend.,  109;  1  Dill. 
Munic.  Corp.  ^§.  22,  51,  and  cases  cited;  Ang.  k  Ames  on 
Corp.,  §.  77,  and  cases  cited.) 

In  1872,  the  Legislature  passed  two  acts  relating  to  Bec- 
lamation  District  No.  one  hundred  and  eight.  By  the  first, 
provision  was  made,  that  all  warrants  drawn^  or  to  he  dratvn^ 
by  the  Trustees  of  the  district  should  bear  interest  from 
their  presentation,  and  that  delinquent  assessments  levied,  or 
to  be  levied,  should  bear  interest,  etc.,  and  that  the  assess- 
ments and  interest  should  be  placed  to  the  credit  of  the  dis- 
trict. (Stats.  1871-2,  p.  696.)  By  the  second  act,  it  was  pro- 
vided, that  "All  swamp  and  overflowed  lands  which  were 
included  within  the  limits  of  Beclamation  District  No.  one 
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hundred  and  eight,  as  formed  by  the  Board  of  Sapervisors 
of  Yolo  county,  shall  be,  and  they  are  hereby  declared  to  be, 
liable  for  all  assessments  levied,  or  to  be  levied,  thereon  for 
the  works  of  reclamation  in  said  district."  (Stats.  1871-2,  p. 
776.)  These  acts  distinctly  and  unequivocally  recognize  the 
existence  of  the  district;  and,  in  order  that  they  may  have 
effect,  it  is  essential  that  the  district  remain  as  a  corporation 
with  the  general  powers  of  corporations  of  that  class.  The 
acts  contemplate  the  continuance  of  works  of  reclamation 
and  the'  raising  of  money  by  the  levying  of  assessments  for 
that  purpose.  These  acts  are  sufficient  to  establish  the  legal 
existence  of  Reclamation  District  No.  one  hundred  and 
eight  as  a  public  corporation,  whatever  defects  there  may 
have  been  in  the  original  formation  of  the  district. 

The  authorities  are  uniform  upon  the  proposition  that  a 
public  corporation  will  not  be  dissolved  by  a  judgment  of 
forfeiture  of  its  powers  and  franchises,  because  of  the  acts 
or  misconduct  of  its  officers.     (2  Dill.  Munic.  Corp.,  s.  720.) 

It  is  alleged,  that  large  sums  of  money  have  been  expende.l 
in  attempting  to  execute  the  original  plan  of  reclamation; 
that  there  is  a  large  amount  of  land  in  the  district  that  caK- 
not  be  reclaimed  by  any  plan;  that  a  large  debt  has  been 
created;  and  that  the  district  is  insolvent — all  of  which 
amount  in  substance  to  the  allegation  that  the  present  plan, 
or  any  plan,  of  reclamation  is  impracticable.  This  may  be 
an  appropriate  question  for  legislative  consideration;  but 
clearly,  it  is  not  a  judicial  question,  and  that  fact,  if  proven 
is  not  a  sufficient  ground  for  a  judgment  of  forfeitu  t. 

The  remaining  questions  do  not  require  special  notice. 

Judgment  and  order  affirmed. 

Bemittitur  forthwith. 
Wallace,  C.  J. 

KiLESy  J. 
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kupreme  Court  of  the  United  States. 


c 

October  Teem,  1878, 


[No.  150.] 

THE   UNITED  STATES,   on   the   relation   op   Morris 
Hanger,  Plaintiff  in  Error, 

vs. 

THE  CITY  OF  NEW  ORLEANS. 

1.  When  a  mnnicipal  corpcraticn  is  created,  the  power  of  taxation  is  vested 

in  it  as  an  essential  attribute,  for  all  the  purposes  of  its  existence, 
unless  its  exercise  be  in  express  terms  prohibited. 

2.  So,  where  authority  to  borrow  money,  or  incur  an  obligation,  in  order  to 

execute  a  public  work,  is  conferred  upon  a  municipal  corporation,  the 
power  to  levy  a  tax  for  its  payment,  or  the  discharge  of  the  obligation 
accompanies  it,  and  this  loo  without  any  special  mention  that  such 
power  is  granted. 

3.  Where  a  municipal  corporation  has  power  to  levy  a  tax.  to  pay  its  lawful 

obligations,  it  is  its  duty  so  to  do;  and  if  it  neglects  this  duty,  the 
Court  will  compel  its  performance  by  mandamus. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

Mr.  Justice  Field  delivered  the  opinion  of  the  Court. 

This  was  an  application  for  a  writ  of  mandamus  to  com- 
pel the  city  of  New  Orleans  to  pay  certain  judgments.  The 
petition  of  the  relator,  which  was  presented  in  April,  1876, 
alleges  that  he  had  recovered  three  judgments  in  the  Circuit 
Court  of  the  United  States  against  the  city  for  an  amount 
exceeding  in  the  aggregate  fifty-nine  thousand  dollars;  that 
they  were  recovered  on  bonds  and  coupons  of  the  city, 
issued  under  the  provisions  of  acts  of  the  legislature  of 
Louisiana,  passed  on  the  15th  of  March,  1854,  and  desig- 
nated as  Nos.  108  and  109;  that  executions  had  been  issued 
upon  the  judgments  and  returned  unsatisfied;  and  that  there 
was  no  property  belonging  to  the  city  subject  to  seizure 
thereon. 
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It  also  alleges,  that  in  June,  1870,  the  citj  had  sold  eighty 
thousand  shares  of  stock  of  the  New  Orleans,  Jackson  and 
Great  Northern  Bailroad  Company,  which  it  held,  for  the 
sum  of  three  hundred  and  twenty  thousand  dollars,  and  that 
by  the  act  No.  109,  of  1854,  these  shares  were  forever 
pledged  for  the  payment  of  the  bonds  issued  under  its  pro- 
visions; that  the  city  should,  therefore,  be  compelled  to  pay 
out  of  their  proceeds  so  much  of  the  judgments  as  appears 
on  the  face  of  the  records  to  have  been  rendered  upon  the 
bonds;  or,  in  case  their  payment  cannot  be  enforced  in  this 
way,  that  it  should  be  compelled  to  levy  and  collect  a  tax  for 
that  purpose;  and,  also,  a  tax  to  pay  so  much  of  the  judg- 
ments as  was  rendered  upon  bonds  and  coupons  issued  under 
the  act  No.  108,  of  1854;  but  that  the  Mayor  and  Adminis- 
trators, who  represent  and  exercise  the  powers  of  the  ciiy, 
refuse  to  pay  the  judgments  out  of  any  funds  in  their  pos- 
session, or  under  their  control,  or  to  levy  a  tax  for  their  pay- 
ment. The  relator,  therefore,  prays  the  Court  to  order  them 
to  show  cause  why  a  writ  of  mandamus  should  not  be  issued 
compelling  them  to  apply  the  proceeds  and  to  levy  a  tax  as 
mentioned. 

The  order  to  show  cause  was  accordingly  issued;  and  the 
city  authorities  appeared  and  filed  an  answer  to  the  petition, 
in  which  they  admitted  the  recovery  of  a  judgment  by  the 
relator — speaking  of  the  three  judgments  as  one — the  issue 
of  executions  thereon,  and  their  return  unsatisfied,  the  sale 
of  the  eighty  thousand  shares  of  the  capital  stock  of  the 
New  Orleans,  Jackson  and  Great  Northern  Bailroad  Com- 
pany for  $320,000,  and  the  receipt  of  the  money  by  their 
predecessors;  and  set  up  as  a  defense  to  the  prayer  of  the 
petition,  that  the  judgment  was  recovered  upon  certain  bonds 
issued  by  the  city  to  that  company  under  the  act  vt  March 
15th,  1864,  No.  109 — ^making  no  mention  of  the  act  No.  108 — 
that  no  tax  for  the  payment  of  the  principal  of  the  bonds  is 
directed  to  be  levied  by  that  act,  or  any  other  act  of  the 
legislature;  that,  as  respects  the  interest  on  the  bonds,  pro*' 
vision  is  made  for  its  payment  out  of  the  back  taxes  due  ta 
the  city,  and  inserted  in  its  budget  for  1876;  and  that  the 
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proceeds  arising  from  the  sale  of  the  stock  of  the  railroad 
company  are  not  in  the  treasury  of  the  city,  or  under  their 
control,  having  been  used  and  expended  by  their  prede- 
cessors. They,  therefore,  prayed  that  the  petition  be  dis- 
missed. 

The  relator  demurred  to  this  answer;  the  Court  overruled 
the  demurrer  and  refused  the  writ;  and  from  its  judgment 
the  case  is  brought  to  this  Court. 

The  judge  of  the  Circuit  Court  accompanied  the  judgment 
with  an  opinion,  giving  the  reasons  of  his  decision,  which 
were  substantially  as  stated  in  the  answer;  that  the  statute 
authorizing  the  issue  of  the  bonds,  upon  which  the  judg- 
ments were  recovered,  made  no  provision  for  levying  a  tax 
to  pay  the  principal,  but  intended  that  it  should  be  paid  out 
of  the  stock  of  the  railroad  coinpany  and  its  revenues;  and 
that  the  proceeds  from  the  sale  of  the  stock  had  been  already 
expended  by  the  predecessors  of  the  present  city  authorities. 
The  Court,  adopting  the  view  of  the  city  authorities  as  to 
the  construction  of  the  statute,  and  the  supposed  intention 
of  the  legislature,  proceeded  on  the  principle  that  the  power 
of  taxation  belongs  exclusively  to  the  legislative  branch  of 
the  government,  and  that  the  judiciary  cannot  direct  a  tax  to 
be  levied  when  none  is  authorized  by  the  legislature;  and 
that  the  issuing  of  a  mandamus  to  apply  the  proceeds  ^re- 
ceived  from  the  sale  of  the  stock  would  be  a  futile  proceed- 
ing, they  having  been  previously  used  for  other  purposes. 
A  writ,  said  the  Court,  could  not  issue  commanding  the  per- 
formance of  an  admitted  impossibility. 

The  position  that  the  power  of  taxation  belongs  exclu- 
sively to  the  legislative  branch  of  the  government,  no  one 
will  controvert.  Under  our  system  it  is  lodged  nowhere  else. 
But  it  is  a  power  that  may  be  delegated  by  the  legislature  to 
municipal  corporations,  which  are  merely  instrumentalities 
of  the  State  for  the  better  administration  of  the  government 
in  matters  of  local  concern.  When  such  a  corporation  is 
created,  tlie  power  of  taxation  is  vested  in  it  as  an  essential 
attribute,  for  all  the  purposes  of  its  existence,  unless  its 
exercise  be  in  express  terms  prohibited.    For  the  accom* 
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plishment  of  those  purposes  its  authorities,  however  limited 
tha  corj)orat!on,  mut  t  liave  the  power  to  raise  money  and 
control  its  expenditure.  In  a  city,  even  of  small  extent,  they 
have  to  provide  for  the  preservation  of  peace,  good  order 
and  health,  and  the  execution  of  &uch  measures  as  conduce 
to  the  general  good  of  its  citizens,  such  as  the  opening  and 
repairing  of  streets,  the  construction  of  sidewalks,  sewers 
and  drains,  the  introduction  of  water,  and  the  establishment 
of  a  fire  and  police  department.  In  a  city  like  New  Orleans, 
situated  on  a  navigable  stream,  or  on  .a  harbor  of  a  lake  or 
sea,  their  powers  are  usually  enla  ged,  so  as  to  embrace  the 
building  of  wharves  and  docks,  or  levees,  for  the  benefit  of 
commerce,  and  they  may  extend  also  to  the  construction  of 
roads  leading  to  it,  or  the  contributing  of  aid  towards  their 
construction.  The  number  and  variety  of  works  which  may 
be  authorized,  having  a  general  regard  to  the  welfare  of  the 
city  or  of  its  people,  are  mere  matters  of  legislative  discre- 
tion. All  of*  them  require,  for  their  execution,  considerable 
expenditures  of  money.  Their  authorization,  without  pro- 
viding the  means  for  such  expenditures,  would  be  an  idle 
and  futile  proceeding.  Their  authorization,  therefore,  im- 
plies, and  carries  with  it,  the  power  to  adopt  the  ordinary 
means  employed  by  such  bodies  to  raise  funds  for  their 
execution,  unless  such  funds  are  otherwise  provided.  And 
the  ordinary  means  in  such  cases  is  taxation.  A  munici- 
pality, without  the  power  of  taxation,  would  be  a  body 
without  life,  incapable  of  acting,  and  serving  no  useful 
purpose. 

For  the  same  reason,  when  authority  to  borrow  money,  or 
incur  an  obligation,  in  order  to  execute  a  public  work,  is 
conferred  upon  a  municipal  corporation,  the  power  to  levy  a 
tax  for  its  payment  or  the  discharge  of  the  obligation  ac- 
companies it;  and  this,  too,  without  any  special  mention  that 
such  power  is  gi*anted.  This  arises  from  the  fact,  that  such 
corporations  seldom  possess — so  seldom,  indeed,  as  to  be 
exceptional — any  means  to  discharge  their  pecuniary  obliga- 
tions except  by  taxation.  *'  It  is,  therefore,  to  be  inferred," 
as  observed  by  this  Court  in  Loan  Association  vs.  Topeka, 
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•*  that  when  the  legislature  of  a  State  authorizes  a  county  or 
city  to  contract  a  debt  by  bond,  it  intends  to  authorize  it  to 
levy  such  taxes  as  are  necessary  to  pay  the  debt,  unless  there 
is  in  the  act  itself,  or  in  some  general  statute,  a  limitation 
upon  the  power  of  taxation  which  repels  such  an  inference." 
(20  Wallace,  p.  660.) 

The  doctrine  here  stated  is  asserted  by  the  Supreme  Court 
of  Pennsylvania  in  CommoniveaUh  vs.  Commissioners  of  Alle^ 
gheny  County^  37  Penn.  Reports,  p.  277.  That  county  was 
authorized  by  an  act  of  the  legislature  to  subscribe  to  the 
capital  stock  of  a  railroad  company,  and  to  issue  its  bonds 
in  payment  thereof.  The  interest  on  tijem  being  unpaid,  a 
writ  of  mandamus  was  applied  for  to  compel  the  Commis- 
sioneis  of  the  county  to  make  provision  to  pay  it.  The  re- 
turn cf  the  olGcers  set  up,  among  other  objections  to  the 
writ,  that  the  act  authorizing  the  subscription  and  issue  of 
the  bonds  provided  no  means  of  payment,  either  of  the 
principal  or  interest.  To  this  defense  the  Court  said:  *'  The 
act  of  1843  authorized  subscriptions  by  certain  counties  to 
be  made  as  'fully  as  any  individual  could  do,'  without  pre- 
scribing more  precisely  the  terms.  But  by  the  5th  section 
of  the  act  of  April  18th,  1843,  counties  subscribing  are  au- 
thorized to  borrow  money  to  pay  for  such  subscriptions.  We 
have  decided,  that  bonds  or  certificates  of  loan,  issued  by  a 
municipal  corporation,  is  an  ordinary  and  appropriate  mode 
of  borrowing  money,  and  the  act  of  1853  expressly  au- 
thorized the  issue  of  such  securities.  The  subscriptions 
were  accordingly  made,  and  the  bonds  issued.  Thus  was  a 
lawful  debt  incurred  by  the  county,  and  as  no  other  than  the 
ordinary  mode  of  extinguishing  it,  or  of  paying  the  interest 
thereon,  was  provided,  it  follows,  of  course,  that  the  ordi- 
nary mode  of  raising  the  means  must  be  resorted  to,  namely, 
to  provide  for  it  in  the  annual  assessment  of  taxes  for  county 
purposes."  Again,  in  the  same  case,  the  Court  said:  **In 
the  next  place  it  is  averred,  that  there  is  no  authority  to  levy 
a  tax  for  the  payment  of  the  interest  by  the  county.  We 
have  already  treated  of  this,  and  said  that  the  authority  to 
create  the  debt  implies  an  obligation  to  pay  it;  and  when  no 
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special  mode  of  doing  so  is  provided,  it  is  also  implied  that 
it  is  to  be  done  in  tlie  ordinary  way — ^by  the  levy  and  col- 
lection of  taxes.'* 

In  namerous  cases  similar  language  is  found  in  opinions 
of  the  State  Courts,  not  required,  perhaps,  to  decide  the 
point  in  judgment  therein,  but  showing  a  recognition  of  the 
doctrine  stated.  Thus,  in  Lowell  vs.  Boston,  the  Supreme 
Court  of  Massachusetts,  in  speaking  of  bonds  which  the 
legislature  had  authorized  the  city  of  Boston  to  issue,  in 
order  to  raise  funds  to  be  loaned  to  individuals  to  aid  them 
in  rebuilding  that  portion  of  the  ciiy  which  was  burned  in 
the  great  lire  of  November,  1872,  said:  '/The  issue  of 
bonds  by  the  city,  whatever  provision  may  be  made  for  their 
redemption,  involves  the  possible,  and  not  improbable,  con- 
sequence of  a  necessity  to  provide  for  their  payment  by  the 
city.  The  right  to  incur  the  obligation,  implies  the  right  to 
raise  money  by  taxation  for  payment  of  the  bonds;  or,  what 
is  equivalent,  the  right  to  levy  a  tax  for  the  purposes  for 
which  the  fund  is  to  be  raised  by  means  of  the  bonds  so  au- 
thorized." (Ill  Mass.,  460.)  To  the  same  purport  is  the 
language  of  the  Supi*eme  Court  of  TVisconsin,  in  Hasbrouck 
vs.  Milwaukee,  (26  Wisconsin,  122.)  And  in  the  recent  case 
of  Paraons  vs.  l^he  City  of  Charleston,  in  the  United  States 
Circuit  Court,  the  Chief  Justice  gave  emphatic  affirmation 
to  the  doctrine.  (Hughes,  282.)  Indeed,  it  is  always  to  be 
assumed,  in  the  absence  of  clear  restrictive  provisions,  that 
when  the  legislature  grants  to  a  city  the  power  to  create  a 
debt,  it  intends  that  the  city  shall  pay  it,  and  that  the  pay- 
ment shall  not  be  left  to  its  caprice  or  pleasure.  When, 
therefore,  a  power  to  contract  a  debt  is  conferred,  it  must  be 
held  that  a  corresponding  power  of  providing  for  its  pay- 
ment is  also  conferred.  The  latter  is  implied  in  the  grant  of 
the  former,  and  such  implication  cannot  be  overcome  except 
by  express  words  excluding  it. 

In  the  present  case,  the  indebtedness  of  the  city  of  New 
Orleans  is  conclusively  established  by  the  judgments  re- 
covered. The  validity  of  the  bonds,  upon  which  they  were 
rendered,  is  not  now  open  to  question.    Nor  is  the  payment 
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of  the  judgments  restricted  to  any  species  of  property  or 
revenues,  or  subject  to  any  conditions.  The  indebtedness 
is  absolute.  If  there  were  any  question  originally  as  to  a 
limitation  of  the  means  by  which  the  bonds  were  to  be  paid, 
it  is  cut  oflF  from  consideration  now  by  the  judgments.  If  a 
limitation  existed,  it  should  have  been  insisted  upon  when 
the  suits  on  the  bonds  were  pending,  and  continued  in  the 
judgments.  The  fact  that  none  is  thus  continued  is  con- 
clusive on  this  application  that  none  existed. 

If  the  question  were  an  open  one,  our  conclusion  would 
be  the  same.  The  act  of  1854  provided  that  the  railroad 
company  should  issue  to  the  city  certificates  of  stock  for  an 
amount  equal  to  the  amount  of  bonds  received;  and  that  the 
stock  should  remain  **  forever  pledged  for  the  redemption  of 
said  bonds."  It  is  plain  that  this  language  was  intended 
only  to  create  a  statutory  pledge  by  way  of  collateral  security 
for  the  payment  of  the  bonds.  It  does  not  import  that  the 
holders  of  the  bonds  were  to  be  thereby  precluded  from 
looking  to  the  city,  or  that  they  were  obliged  to  have  re- 
course, in  the  first  instance,  to  the  pledge.  The  city,  by  the 
terms  of  the  bonds,  was  primarily  liable;  and  nothing  in  the 
language  of  the  act  in  any  respect  affects  this  primary 
liability.  The  bondholder  is  not  compelled  to  look  to  the 
security,  but  may  proceed  directly  against  the  city,  without 
regard  to  it.  Besides,  as  was  justly  observed  by  counsel,  if 
we  could  seek  the  intention  of  tlie  legislature  fiom  other  con- 
siderations than  the  words  of  the  statute,  it  would  be  still 
plainer  that  no  such  construction  could  be  given  to  its 
language.  The  object  of  issuing  the  bonds  for  the  stock 
was  to  aid  the  company  in  obtaining  funds  to  build  its  road. 
If  the  stock  had  been  available,  the  bonds  would  not  have 
been  needed;  the  stock  would  have  been  soid;  But  it  was 
not  available,  and  it  is  difficult  to  believe  that  the  bonds 
would  have  been  any  more  so,  if  their  payment  had  been 
limited  to  the  revenues  and  proceeds  of  the  stock.  The 
proposal  of  such  a  scheme  for  raising  money  would  not  have 
indicated  much  wisdom  on  the  part  of  the  legislature;  to 
have  assented  to  it  would  have  indicated  le8s  on^the  part  of 
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the  bondholders.  And  even  if  the  bondholders  had  been 
required  to  look  for  payment  of  the  bonds  only  to  the 
revenues  and  proceeds  of  the  stock,  it  comes  with  bad  grace 
from  the  city,  not  to  say  evinces  an  insensibility  to  its  ob- 
ligations, to  allege  exemption  from  liability  after  its  au- 
thorities have  sold  the  stuck  and  diverted  the  proceeds  to 
other  uses. 

This  construction  is  not  affected,  as  contended  by  counsel, 
by  the  statutes  of  1852  and  1853,  restraining  citiea  and  towns 
from  creating  any  indebtedness  without  providing  at  the 
same  ticie  for  the  payment  of  the  principal  and  interest. 
Those  statutes  were  not  limitations  on  the  power  of  the  legis- 
lature to  authorize  the  creation  of  debts  by  cities  upon  other 
conditions.  It  does  not  follow,  that  because  it  was  deemed 
expedient,  as  a  general  rule,  to  prohibit  cities  and  towns 
from  incurring  debts  on  their  own  motion,  without  making 
provision  for  their  payment,  that  the  legislature  might  not 
authorize  the  incurring  of  a  particular  obligation  without 
9uch  provision.  And  it  will  be  found,  upon  examination, 
that  the  act  of  1854  prescribed  the  details  of  the  ordinance 
which  should  be  passed  by  the  city  in  the  execution  of  the 
authority  conferred,  and  that  the  ordinance  passed  conformed 
to  them.  (BfdzYS,  Muscatine,  8  Wall.,  575;  Amey  vs.  AUe- 
gheiiyy  24  How.,  364;  Commonwealth  vs.  Pittsburg,  34  Penn. 
St.,  496;  CommomveaUh  vs.  Commissioners,  40  Penn.  St.,  348; 
Commonwealth  vs.  Perkins,  43  Penn.  St.,  400;  Fosdick  vs. 
Perrysburg,  4  Ohio  St.,  472.) 

There  is  nothing,  therefore,  in  the  positions  of  counsel  to 
impair  the  validity  of  the  bonds  upon  which  the  judgments 
were  recovered,  if  we  were  at  liberty  to  consider  them  on 
this  application.  But,  as  already  said,  the  judgments  are 
conclusive  upon  this  point.  Owing  the  debt,  the  city  has 
the  power  to  levy  a  tax  for  its  payment.  By  its  charter,  in 
force  when  the  bonds  were  issued,  it  was  invested,  in  express 
terms,  "with  all  the  powers,  rights,  privileges  and  im- 
munities incident  to  a  municipal  corporation  and  necessary 
for  the  proper  government  of  the  same." 

As  already  said,  the  power  of  taxation  is  a  power  incident 
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to  such  a  corporation,  and  may  be  exercised  for  all  the  pur- 
poses anthorized  by  its  charter  or  subsequent  legislation. 
Whatever  the  legislature  empowers  the  corporation  to  do  is 
presumably  for  its  benefit,  and  may,  in  '*  the  proper  govern- 
ment of  the  same,"  be  done.  Having  the  power  to  levy  a 
tax  for  the  payment  of  the  judgments  of  the  relator,  it  was 
the  duty  of  the  city,  through  its  authorities,  to  exercise  the 
power.  The  payment  was  not  a  matter  resting  in  its  pleasure, 
but  a  duty  which  it  owed  to  the  creditor.  Having  neglected 
this  duty,  the  case  was  one  in  which  a  mandamus  should 
have  been  issued  to  enforce  its  performance.  {Knox  Co.  vs. 
AspinwaU,  24  How.,  376;  Von  Hoffman  vs.  Quincy,  4  Wall., 
635;  Benbow  vs.  Iowa  City^  7  Wall.,  313;  Supervisors  vs» 
Rogers,  7  Wall.,  175;  Supervisors  vs.  Duranty  9  Wall.,  415; 
County  of  Cass  vs.  Johnston,  95  U.  S.,  360.) 

The  judgment  of  the  Court  below  must,  therefore,  be  re- 
versed, and  the  cause  remanded,  with  directions  to  issue  the 
writ  as  prayed  in  the  petition  of  the  relator;  and  it  is  so 
ordered. 


(No.  1570 

THE  UNITED  STATES  ex  rd.  PABS0N3, 

vs. 

THE  SAME. 

This  case  is  similar  in  all  essential  particulars  to  that  oi 
The  United  States  ex  rd.  Morris  Ranger  vs.  The  City  of  New 
Orleans,  and,  upon  the  authority  of  the  decision  therein,  tho 
judgment  below  must  be  reversed,  and  the  cause  remanded^ 
with  directions  to  issue  a  writ  of  mandamus  to  levy  and 
collect  a  tax,  as  prayed  by  the  relator,  to  pay  the  judgment 
described  in  his  petition,  with  lawful  interest  thereon;  and 
it  is  so  ordered. 
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Recent  Decisions. 


CRIMINAL  LAW. 

Admissions, — ^Admissions  made  at  the  first  trials,  if  reduced 
to  writing,  or  incorporated  into  a  record  of  the  case,  wiU  be 
binding  at  another  trial  of  the  case,  unless  the  pr.esiding  Jus- 
tice, in  the  exercise  of  his  discretion,  thinks  proper  to  relieve 
the  pai-ty  from  it.     {HoUy  vs.  Young;  68  Me.) 

Arrest, — ^A  man  illegally  restrained  of  his  liberty  may  use 
such  means  as  may  be  necessary,  short  of  taking  life,  to  re- 
gain his  freedom,  and  when  death  does  not  result  from  the 
violence  used  in  such  a  case,  although  the  prisoner  may  have 
attempted  to  take  life,  he  would  not  be  guilty  of  more  than 
an  aggravated  assault.  (Texas  Court  Appeals,  Goodman  vs. 
State.) 

DECEIT. 

Where  a  Sheriff,  in  selling  real  estate  under  an  execution, 
makes  a  statement,  in  good  faith  and  without  any  intent  to 
deceive,  to  the  effect  that  no  incumbrance  exists  upon  the 
land  except  the  wife's  dower  in  same,  and  it  turns  out  that  an 
estate  of  homestead  exists  in  the  land,  which,  however,  at  the 
time  was  not  known  to  the  Sheriff,  an  action  of  tort,  in  the 
nature  of  deceit,  can  not  be  maintained  against  the  Sheriff 
by  one  who  relied  upon  the  representations  and  bought  in 
the  property  at  the  sale.     {Tucker  vs.  White;  Mass.) 


ESTATES  OF  DECEDENTS. 

A  life  policy,  payable  to  a  child  of  the  intestate,  should  be 
charged  up  at  its  value,  upon  distribution  of  the  estate,  as  an 
advancement.     (Bidcenbacker  vs.  Zimmerman;  S.  C.) 


ESTOPPEL. 

Widow  is  estopped  from  claiming  dower  where  real  estate 
is  sold  by  the  husband,  in  her  presence,  free  of  dower.  {Hart 
vs.  Oiles;  Mo.) 
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Stoppage  in  transitu — ^end  of  transitus — constructive 

DELIVERY — ^delivery  OF  PART  OF  CARGO — ^LIEN  OF  MASTER  FOR 

UNPAID  FREIGHT. — ^A  question  of  some  importance,  with  re- 
gard to  the  effect  of  the  delivery  of  part  of  a  cargo  to  the 
purchaser  upon  the  right  of  the  unpaid  vendor  to  stop  in 
transUtt^  was  raised,  says  the  Solicitors'  Jotimal,  before  the 
Court  of  Appeal,  on  the  20th  of  February,  in  a  case  of 
Ex  parte  Cooper^  under  the  following  circumstances:  114 tons 
of  miscellaneous  iron  castings  were,  on  the  30th  of  July, 
shipped  in  Scotland  by  a  firm  of  manufacturers,  on  board  a 
vessel  chartered  by  them  and  consigned  to  a  merchant  in 
London.  The  bill  of  lading  was  made  out  in  favor  of  the 
purchaser  or  his  assignees,  ''he  or  they  paying  freight.'' 
On  the  7th  of  August  the  ship  arrived  in  the  port  of  London, 
and  the  same  day  thirty  tons  of  the  iron  were  delivered  on 
board  a  barge  belonging  to  the  purchaser.  On  the  8th  of 
August  the  vendors  gave  notice  to  stop  the  unloading  of  the 
ship.  At  this  time  a  portion  only  of  the  freight  had  been 
paid  to  the  master.  On  the  19th  of  August  the  purchaser 
filed  a  liquidation  petition  in  London.  On  the  23d  of  August 
the  bi^lance  of  the  freight  was  paid  by  the  receiver  who  had 
been  appointed  under  the  petition,  and  the  remainder  of  the 
iron  was  then  landed,  and  placed  in  medio.  On  the  21st  of 
September  a  petition  for  sequestration  was  presented  by  the 
vendors  in  Scotland.  The  question  then  arose,  who  was  en- 
titled to  the  goods  which  remained  on  board  the  ship  when 
the  notice  to  stop  in  transitu  was  given— the  English  trustee 
or  the  Scotch  trustee.  On  behalf  of  the  English  trustee,  it 
was  urged  that  the  delivery  of  part  of  the  cargo  on  the  7th  of 
August  amounted  to  a  constructive  delivery  of  the  whole,  and 
thus  the  transitus  was  at  an  end  before  the  notice  to  stop  was 
given.  If  it  was  a  question  of  intention,  the  intention  at  the 
time  of  the  partial  delivery  must  be  regarded,  and  at  that 
time  there  could  be  no  doubt  that  the  intention  was  to  de- 
liver the  whole  cargo.  Reliance  was  placed  mainly  on  the 
cases  of  ShebeyvB,  Heyward,  2  H.  BL,  504,  and  Hammond  ya, 
Anderson,  1  B.  &  N.  P.  R.,  69,  in  both  of  which,  there  hav- 
ing been  a  partial  delivery  of  a  cargo,  it  was  held  that  the 
transitus  was  at  an  end  as  to  the  whole,  and,  consequently, 
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that  the  vendor  was  too  late  to  stop  in  transitu.  The  Court 
(James,  Brett  and  Cotton,  L,  JJ.,)  however,  held  that, 
under  the  circumstances,  the  partial  delivery  did  not  operate 
as  a  constructive  delivery  of  the  whole,  mainly  upon  the 
ground  that,  the  whole  of  the  freight  not  having  been  paid, 
the  master  of  the  ship  was  not  boimd  to  deliver  more  than 
that  proportion  of  the  goods  which  corresponded  to  the  amount 
of  freight  which  had  been  paid,  and  that  it  could  not  be  sup- 
posed that  he  intended  to  abandon  his  lien  upon  the  re- 
mainder of  the  iron  for  the  unpaid  freight.  The  partial  de- 
livery could  not,  therefore,  as  between  him  and  the  pur- 
chasers, operate  as  a  constructive  delivery  of  the  whole,  and, 
consequently,  he  was  not  holding  the  goods  as  bailee  of  the 
purchaser,  but  was  still  holding  them  as  carrier  when  the 
notice  to  stop  was  given;  and  the  notice  was  in  time.  The 
Court  distinguished  both  the  above  mentioned  cases  in  this 
way:  In  Skebey  \b.  Heytvard,  the  partial  delivery  was  to  a 
person  to  whom  the  purchaser  of  the  goods  had  indorsed  the 
bill  of  lading,  and  in  Hammond  ys.  Anderson,  though  the  pur- 
chaser had  token  away  only  a  part  of  the  goods,  yet  he  had 
weighed  the  whole  of  them  at  the  wharf  after  an  order  had 
been  given  by  the  vendors  to  the  wharfinger  to  deliver  the 
whole  to  him.  In  both  cases  there  had  been,  in  effect,  an 
attornment  by  the  carrier  or  wharfinger  to  the  person  who 
had  obtained  the  delivery  of  the  part,  so  that  he  had  become 
the  agent  of  that  person.  Cotton,  L.  J.,  intimated  an  opin- 
ion (though  he  said  it  was  not  necessary  to  decide  the  point) 
that  if  the  cargo,  instead  of  being  a  miscellaneous  one,  had 
consisted  of  the  different  parts  of  one  entire  machine,  the 
delivery  of  an  essential  part  of  the  machine  might  have 
amounted  to  a  constructive  delivery  of  the  whole,  so  as  to 
prevent  the  vendor  from  afterward  having  any  right  to  stop 
in  transitu.  And  the  Court  unanimously  laid  down  this  prop- 
osition: **  Where  goods  are  placed  in  the  possession  of  a 
carrier  to  be  carried  for  the  vendor  to  be  delivered  to  the 
purchaser,  the  transitus  is  not  at  an  end  as  long  as  the  carrier 
continues  to  hold  the  goods  as  a  carrier;  and  it  is  not  at  an 
end  until  the  carrier,  by  agreement  between  himself  and  the 
consignee,  agrees  to  hold  for  the  consignee,  not  as  carrier, 
but  as  his  agent/' 


Mxik  C^aist  %m  MmmA 


Vol.  3.  May  3,  1879.  No.  10. 

Current  Topics. 

In  the  Municipal  Court  of  Appeals,  a  few  days  ago,  Judge 
Freelon  delivered  an  opinion  in  the  case  of  Moody  vs.  Tfie 
Croum  Point  Gold  and  Silver  Mining  Company,  In  this  case 
plaintiff  lost  twenty  shares  of  stock,  the  certificate  for  the 
same  being  properly  endorsed  in  blank.  In  the  course  of 
business  the  certificate  came  into  the  hands  of  a  broker,  for 
sale.  The  stock  was  sold  in  the  usual  way,  and  the  proceeds, 
less  commissions,  paid  to  the  broker's  customer.  Upon  re* 
ceiving  the  certificate,  the  broker  sent  to  the  office  of  the 
company  to  see  if  it  was  correct,  and  was  informed  that  it 
was.  Neither  the  broker  nor  the  company  had  knowledge  of 
the  loss  before  the  sale,  or  that  the  plaintiff  was  the  owner. 
The  certificate  was  sent  to  the  office  of  the  company  for  trans- 
fer, and  on  the  next  day,  after  the  transfer  had  been  made, 
but  before  the  new  certificate  had  been  delivered,  the  plaintiff 
ascertained  this  lots  and  reported  it  to  the  defendant. 
Thereupon  a  deliveiy  to  the  broker  was  refused.  He  still 
retained  the  stock,  and  demanded  the  delivery  to  him  of  the 
new  certificate.  The  plaintiff  sued  the  defendant  for  the 
delivery  of  the  stock  or  its  value,  and  the  damage  for  its  de- 
tention. The  Court  held,  that  when  a  certificate  of  stock 
endorsed  in  blank  is  stolen,  and  is  purchased,  in  the  usual 
course  of  business,  in  good  faith,  and  without  notice  by  a 
third  person,  the  purchaser  will  acquire  a  valid  title  as  against 
the  person  from  whom  it  was  stolen,  or  who  may  have  lost  it. 
Judgment  was  therefore  given  to  defendant  for  his  costs, 
defendant  holding  the  property  subject  to  the  right  of  the 
purchaser. 
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Supreme  Gonrt  of  California. 

Januaky  Term,  1879. 

Unwritten  Opinion. 

[No..5,843.]    • 
FRASER,  Plaintiff  and  Respondent, 

vs. 
REAT  et  al.,  Defendants  and  Appellants. 

Appeal  from  Fifteenth  District  Court,  city  and  county  of 
San  Francisco. 

This  is  an  action  to  foreclose  a  mortgage  on  real  estate, 
neither  principal  or  interest  on  the  note  for  which  same  was 
given  haying  been  paid. 

The  complaint  inter  alia  alleges  that,  in  February,  1876, 
after  note  became  due,  the  plaintiff  was  about  to  commence 
suit  upon  the  same  and  to  foreclose  mortgage,  and  informed 
defendant  Reay  thereof.  That  Reay  thereupon,  in  consider- 
ation that  plaintiff  would  not  the7i  commence  suit  upon  said 
note,  agreed  with  plaintiff,  in  writing,  that  he  would  there- 
after pay  interest  at  the  rate  of  one  per  centum  per  month 
until  paid,  which  he  never  did. 

Defendant,  in  his  answer  denies  this,  and  avers,  that  he 
agreed  to  pay  the  one  per  cent,  monthly  interest  on  prin- 
cipal sum  until  paid,  if  plaintiff  .would  Avait  for  payment 
until  defendant  should  get  tht;  money  to  )>ay  him,  and  that 
was  the  only  condition  therein  contained,  and  he  has  not  yet 
got  the  money  to  pay  plaintiff,  and  has  not  had  it  since  he 
made  the  agreement  with  plaintiff. 

Plaintiff  says  that  he  has  waited  a  reasonable  length  of  time, 
and  therefore  brings  suit.  Defendant  Reay  joins  issue  on 
this  proposition,  as  that  plaintiff  ''should  wait  for  payment 
until  defendant  should  get  the  money  to  pay  him." 

Judgment  for  plaintiff.     Decree  of  foreclosure  and  sale. 

Defendant  Reay  appealed. 

Jaa.  K.  Byrne,  Attorney  for  Respondent. 

In  order  to  avoid  delay,  and  being  desirous  to  obtain  his 
money,  plaintiff  conceded  everything  claimed  by  Reay  in  his 
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answer,  remitted  the  additional  two  per  cent,  interest  claimed 
after  February,  1876,  and  allowed  him  a  credit  of  $215 
claimed  by  him,  and  then,  upon  notice  to  his  counsel,  de- 
manded judgment  on  the  pleadings,  which  was  granted  on 
14th  September,  1877,  for  the  amount  due  plaintiff  by  de- 
fendant's own  showing. 

The  sole  object  of  the  appeal  is  delay — is  manifest  on  the 
face  of  the  record,  and- 1  will  only  cite  to  the  Court  that  por- 
tion of  Sec.  957  of  C.  of  C.  P.,  which  provides: 

''When  it  appears  to  the  Appellate  Court  that  the  appeal 
was  made  for  delay,  it  may  add  to  the  cost  such  damages  as 
may  be  just." 

E.  A.  Laivrejice,  for  Appellants. 

There  was  no  amendment  of  the  complaint,  nor  offer  to 
amend;  no  trial  had,  or  offer  for  a  trial;  no  motion  to  strike 
out,  or  demurrer  to  the  answer,  but  a  naked  motion  for  judg- 
ment on  the  pleadings. 

I  deny  the  appeal  is  for  delay.  The  proceeding  is  unheard 
of,  and  without  a  precedent  in  the  2,000  volumes  of  American 
Beports. 

When  an  issue  is  presented  it  must  be  tried  in  €ui  orderly 
manner.     If  the  party  plaintiff  dislikes  the  issue  he  has  pre- 
sented, he  can  amend  and  leave  out  the  issue  so  presented. 
If,  then,  no  issue  is  presented  by  the  answer,  he  can  move 
for  judgment  upon  the  pleadings,  and  in  that  manner  only. 

An  agreement  to  wait  until  defendant  "should  get  the 
money  to  pay  him,"  in  consideration  of  an  increased  rate  of 
interest,  put  into  writing,  as  plaintiff's  complaint  alleges  it 
was,  would  be  a  valid  agreement,  and  upon  a  sufficient  con- 
sideration; and  when  proven  would  defeat  the  suit  as  prema- 
turely brought. 

The  only  course  for  plaintiff  to  pursue  under  such  circum- 
stances is  to  amend  the  complaint,  leaving  out  the  objection- 
able matter,  and  then,  if  no  issue  is  presented  by  the  answer, 
to  ask  for  judgment  upon  the  pleadings.  While  an  issue  is 
presented  by  the  pleadings  which  is  material,  it  must  be 
tried.  Such  a  pleading  cannot  be  frivolous.  (40  Cal.,  439; 
40  Cal.,  347;  2  TiD.  &  Shear  Pr.,  190-195;  43  Cal.,  395; 
Mahe  vs.  BeyndUky  —  Cal.) 
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By  moving  for  judgment  on  the  pleadings,  the  moving  party 
admits  the  sufficiency  of  the  pleading  of  his  adversary.  It  is 
going  to  trial  upon  the  pleadings.     (41  Gal.,  128.) 

If  he  deems  the  answer  insufficient  he  must  demur,  when 
leave  will  be  given  to  amend.  If  he  deems  the  pleading  sham 
or  irrelevant,  he  must  move  to  strike  out. 

Judgment  affirmed. 


[No.  6,871.] 
ROPEB  et  oZ.,  Plaintifps  and  Appellants, 

vs. 
COTTEE  et  al,^  Dependants  and  Respondents. 

Appeal  from  Twelfth  District  Court,  city  and  county  of 
San  Francisco. 

Action  of  ejectment.  Complaint  filed  April  17th,  1868. 
On  April  15, 1869,  tivo  days  less  than  one  year  thereafter,  sum- 
mons was  served  upon  defendants  Cotter  and  Reynolds.  On 
May  4,  1869,  Cotter  and  Reynolds  filed  their  answer.  -Noth- 
ing further  was  done  in  said  action  until  15th  August,  1876, 
more  than  seven  years  after  the  filing  and  service  of  said  answer , 
at  which  last  mentioned  date,  on  the  filing  of  affidavit  by  de- 
fendants' attorney,  an  order  was  made  by  the  Court  on 
plaintiff  to  ^'show  cause  why  action  should  not  be  dismissed 
for  failure  of  plaintiffs  to  prosecute  same  with  reasonable 
diligence."  On  October  6,  1876,  the  matter  was  heard  by 
the  Court,  affidavits  being  read  and  filed  for  and  against  said 
motion.  On  October  10,  1876,  the  Court  granted  motion, 
and  directed  judgment  to  be  entered  accordingly.  Judgment 
was  entered  October  14,  1876.  One  year  thereafter,  to  wit, 
on  October  13th,  1877,  a  paper  purporting  to  be,  and  by  the 

affidavit  of stoom  to  be,  "  a  copy"  of  a  notice  of 

appeal,  was  delivered  to  the  clerk  of  defendants'  attorney,  at 
the  office  of  the  attorney.  No  undertaking  on  appeal  was 
filed  until  October  18,  1877,  one  year  and  four  days  after  the 
entry  of  said  judgment. 

Appeal  by  plainti£b  from  this  judgment : 

J,  M.  Seatvell,  Counsel  for  Appellants. 

The  delay  was  by  mutual  consent  of  the  parties,  and  was 
fully  explained  in  the  Court  below.     At  the  time  when  notice 
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was  given  of  motion  to  dismiss,  the  case  had  been  answered 
ready  at  the  calling  of  the  calendar  for  July  term,  1876. 

Plaintiffs'  attorney  swears  in  his  affidavit,  that  he  had  on 
several  occasions  prior  to  1876  answered  the  cause  ready, 
but  that  on  each  of  such  occasions  defendants'  attorney  re- 
quested that  the  cause  be  continued,  assigning  as  a  reason 
that  the  trial  of  this  action  ought  to  be  delayed  until  the 
final  determination  of  the  case  of  Spanagd  vs.  Deliinget', 
which  involved  defendants'  title  to  the  land  in  controversy; 
and  this  was  finally  agreed  on.  That  case  was  not  ended 
until  October  28th,  1875. 

It  appears  by  the  affidavit  of that  one  of  the 

defendants — Beynolds — died  on  February  14,  1876.  Conse- 
quently, the  judgment,  as  to  him,  was  a  nullity.  (35  Cal., 
463;  44  Cal.,  284.) 

M.  G.  Cobb  and  Jame8  B.  Touonsendy  of  Counsel  for  Re- 
spondents. 

No  appeal  has  been  taken  because  no  ''notice  of  appeal" 
was  served  on  the  defendants  or  their  attorney.  The  paper' 
left  at  the  office  of  defendants'  attorney  was  only  "a  copy'* 
of  a  supposed  or  real  notice,  and  not  an  original  bearing  tiie 
aignaiure  of  the  plaintiffs'  attorney,  as  required  by  law.  (C. 
Civ.  Pro.,  940.) 

No  undertaking  on  appeal  was  filed  ''  within  one  year  after 
the  entry  of  said  judgment."  Such  undertakv)ig  is  indispenm- 
&2e  to  a  complete,  valid  and  perfect  appeal,  the  talmig  of  which 
is  limited  to  the  ample  space  of  one  year.  (C.  Civ.  Pro., 
939  (subd.  1),  940;  51  Cal.,  417;  Pac.  Law  Hep.,  Aug.  22, 
1876,  p.  270.) 

This  Court  will  not  undertake  to  relieve  a  party  from  the 
effect  of  his  own  carelessness  or  negligence  in  not  observing 
the  mode  or  time  prescribed  by  law  for  taking  appeals.  (42 
Cal.,  278.) 

The  dismissal  of  an  action  for  want  of  prosecution  is  a 
matter  resting  in  the  discretion  of  the  Court  below,  and  this 
Court  will  not  interfere  with  the  exercise  of  that  discretion, 
except  in  a  clear  case  of  its  abuse,  which  does  not  appear  in 
this  record,  but  the  contraiy.     (50  Cal.,  38;  36  Cal.,  585.) 

Judgment  affirmed. 
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United  States  Circuit  Court 

[DI&TBICT  OF  OBEaON.J 


Monday,  Febbuaby  10,  1879. 


[No.  410.] 

RUTH  A.  SEMPLE  and  EUGENE  SEMPLE, 

vs. 
THE  BANK  OF  BRITISH  COLUMBIA. 

1.  Former  Ai^judicatUm. — The  judgment  or  order  of  a  Court  is  not  an 

estoppel,  unless  the  matter  decided  was  within  the  purview  of  the  pro- 
ceeding before  the  Court,  and  directly  within  the  issue  made  and  tried 
therein. 

2.  Action  for  Rents  and  Profits. — In  action  for  mesne  profits  the  amount 

expended  by  the  defendant,  while  in  the  occupation  of  the  premises  for 
necessary  repairs  and  legal  taxes,  ought  to  be  deducted  from  the  gross 
rents,  or  value  thereof,  and  the  balance  is  the  damage  which  the 
plaintiff  has  sustained,  and  which  he  is  entitled  to  recover.       * 

Deady,  J. 

This  action  is  brought  to  recover  the  snm  of  14,400  for  the 
use  and  occupation  of  lots  2  and  3  in  Park  block  No.  1,  in 
the  city  of  Portland.  The  complaint  alleges,  that  the  defend- 
ant is  a  foreign  corporation  doing  business  in  Portland,  and 
that  the  plaintiffs  are  husband  and  wife,  and  citizens  of  Or- 
egon; that  the  defendant,  on  July  18,  1874,  entered  into  the 
possession  of  the  premises,  and  received  the  rents  and  profits 
of  the  west  half  of  said  lot  3  until  May  1,  1878,  and  of  the 
remainder  of  said  premises  until  the  commencement  of  this 
action.  May  11, 1878;  that  during  all  said  period  the  plaintiff 
Buth  A.  Semple  '^was,  and  now  is,  the  owner  in  fee  in  her 
separate  right"  of  said  premises;  and  that  the  reasonable 
value  of  said  rents  and  profits  during  the  period  aforesaid  is 
$100  per  month. 

The  answer  of  the  defendant,  filed  January  1, 1879,  denies 
the  ownership  of  Buth  A.  Semple;  admits  the  possession  of 
the  premises  by  the  defendant  as  alleged;  denies  that  they 
were  worth  $100  per  month;  but  admits  that  the  defendant 
received  rents  from  the  premises  during  the  period  aforesaid 
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of  the  value  of  $4,297  67,  and  alleges  that  it  expended  thereon 
during  the  same  period,  for  necessary  repairs,  $1,049  85—. 
paid  taxes  duly  assessed  thereon  $674  48,  and  for  ^'insurance 
against  loss  by  fire,"  $630  60=:$2,264  83;  which  being  set  off 
against  the  rent,  leaves  a  balance  of  $2,042  74. 

The  answer  also  contains  a  plea  of  a  former  adjudication, 
to  the  effect,  that  on  July  8,  1878,  the  Circuit  Court  for  the 
county  of  Multnomah,  in  ''a  bill  of  suit  and  proceeding  in 
equity"  ttien  depending  therein  between  the  same  parties, 
duly  made  a  decree  ''whereby  the  whole  matter  and  thing  in 
litigation  here  was  finally  determined;"  and  that  the  same  is 
still  in  full  force  and  effect. 

The  plaintiffs,  by  their  reply,  specially  deny  the  affirmative 
allegations  of  the  answer,  including  the  defense  of  a  former 
adjudication. 

The  ''proceeding"  referred  to  in  the  plea  of  a  former  ad- 
judication arose  in  this  way: 

On*June  27,  1873,  the  plaintiff  Eugene  Semple  made  and 
deUvered  his  promissoiy  note  to  the  defendant  in  the  sum  of 
$9,600,  payable  on  or  before  January  1,  1874,  with  interest 
at  one  per  cent,  per  month;  and  on  the  same  day  said  Bemple 
and  the  plaintiff  Buth  A.  Semple  executed  a  mortgage  of  the 
premises  to  the  defendant,  as  security  for  the  payment  of  said 
note;  that  on  March  10,  1874,  suit  was  brought  in  the  Cir- 
cuit Court  aforesaid,  to  enforce  the  lien  of  said  mortgage, 
which  residted,  on  June  17,  1874,  in  a  decree  against  said 
Eugene  upon  said  note  for  the  sum  of  $10,228,  with  interest 
as  above  from  said  date,  and  that  the  premises  which  were 
admitted  and  declared  to  be  the  separate  property  of  Buth 
A.  shoxdd  be  sold  as  upon  execution  to  satisfy  the  same,  with 
the  costs  and  expenses  of  suit;  that  upon  July  18,  1874,  scdd 
premises  were  sold  to  the  defendant,  in  pursuance  of  said  de- 
cree, which  sale  was  confirmed  on  August  3,  1874,  and  a  con- 
veyance thereof  made  to  the  defendant  by  the  Sheriff  on 
May  20,  1876:  that  afterward,  on  May  1,  1878,  the  defendant 
filed  a  motion  in  said  Circuit  Court,  based  upon  the  proceed- 
ings in  said  suit  and  an  afiidavit  of  Mr.  W.  W.  Francis,  its 
manager,  asking  the  Court  "to  set  aside  the  return  of  the 


192  The  Pacipio  Coast  Law  Journal. 

execution  issued  upon  the  decree  in  said  suit,  and  all  subse- 
,  quent  proceedings  thereon  hard,  and  for  leave  to  issue  a  new 
execution  upon  the  said  decree,"  or  for  such  other  relief  as 
the  Court  might  think  proper  to  grant. 

The  affidavit  of  said  manager  gave  the  outline  of  the  pro  - 
ceedings  in  said  suit  as  above,  and  then  stated  that  the  de- 
fendant ^^took  possession  of  said  property  under  said  sale  and 
conveyance,''  and  still  retains  the  same;  that  in  1877  said  Buth 
A.  commenced  an  action  in  the  Circuit  Court  of  the  United 
States  for  this  district,  against  the  defendant,  for  the  recovery 
of  the  possession  of  the  west  half  of  said  lot  3,  claiming  to  be 
the  owner  thereof  in  fee,  upon  the  grounds  that  the  Sheriff 
who  executed  the  conveyance  thereof  to  the  defendant,  not 
being  the  Sheriff  who  made  the  sale,  was  without  authority; 
and  also  that  the  defendant,  being  a  foreign  corporation  and 
not  having  appointed  an  attorney  in  the  State  to  accept  ser- 
vice of  process  against  it,  as  provided  by  the  statute  of  the 
State,  was  not  authorized  to  make  said  purchase  or  receive 
said  conveyance,  and  that  said  Circuit  Court,  upon  the  trial 
of  said  cause  without  a  jury,  found  said  purchase  and  con- 
veyance to  be  a  nullity;  that  said  decision,  in  effect,  decides 
that  the  defendant  has  no  title  to  any  part  of  said  premises, 
whereby  the  defendant  obtained  no  satisfaction  of  said  de- 
cree; and  that  the  rental  value  of  said  premises  is  less  per 
month  than  the  interest  upon  said  decree. 

Notice  was  given  of  the  motion,  and  after  hearing  the  par- 
ties, the  Court,  on  June  11, 1878,  set  aside  the  entry  of  satis- 
faction on  the  lien  docket,  the  return  on  the  execution,  and 
authorizes  an  alias  execution  to  issue  to  enforce  the  decree 
and  sell  the  premises  to  satisfy  the  same.  The  order  further 
provided:  And  it  appearing  that  the  defendant  '^hath  for 
some  time  been  holding  and  using  the  property,"  it  is  further 
ordered,  that  it  ''do  bring  into  court  the  whole  amount  of 
rent  money  taken  by  it  from  said  property,"  to  abide  the 
future  order  of  the  Court;  and  leave  was  given  to  the  plaintiffs 
within  ten  days  to  file  affidavits  or  make  further  defense  to 
the  proceeding.  The  plaintiffs  made  no  defense — that  is, 
filed  no  allegations  or  affidavits;  but  on  July  8,  1878,  the 
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Court  made  an  order  stating  therein  that  the  defendant  was 
in  possession  of  the  premises  a«  mortgagee  of  the  plaintiffs, 
and  should  account  to  them  accordingly;  that  the  receipts 
and  expenditures  of  the  defendant,  in  connection  with  the 
premises,  were  as  stated  above;  and  applied  the  balance  due 
from  the  defendant — 12,042  74 — upon  said  decree,  dis- 
charging the  defendant  from  all  liability  to  the  plaintiffs 
therefor,  and  directed  that  execution  issue  for  the  balance  of 
the  decree — $13,260  06;  from  which  order  the  plaintiffs  ap- 
pealed, and  said  appeal  is  now  pending  in  the  Supreme  Court 
of  the  State. 

On  August  10,  1878,  the  premises  were  sold  on  the  alius 
execution  to  said  Francis,  for  the  amoxmt  of  said  decree,  and 
on  October  18  following  said  sale  was  confirmed. 

The  plaintiff  Buth  A.  claims  title  to  the  premises  from  the 
United  States,  under  Sec.  4  of  the  Donation  Act  of  Septem- 
ber 27,  1850,  as  the  child  of  Nancy  Lownsdale,  the  wife  of 
Daniel  H.  Lownsdale,  a  settler  upon  the  premises  under  said 
section.  The  patent  for  the  donation  issued  (o  said  Daniel 
H.  and  Nancy  on  Jime  6, 1865 — ^the  latter  having  died  in  1854 
and  the  former  in  1862,  both  intestate.  Under  the  circum- 
stances, the  patent  inured  to  the  benefit  of  the  parties  who 
were  entitled  to  take  the  donation  upon  such  a  contingency, 
of  which  the  plaintiff  Buth  A.  was  one.  (See  Fields  vs. 
Sqtiirea,  1  Deady,  367;  Larrib  vs.  Starr ^  Id,^  452;  Lamb  vs. 
Wakefield,  1  Saw.,  252;  Davenport  vs.  Lamb,  13  Wall.,  427.) 

Afterward,  on  August  12,  1865,  in  a  suit  for  partition  of 
the  west  half  of  said  donation,  the  same  being  the  part  thereof 
designated  by  the  Surveyor-General  as  inuring  to  said  Nancy, 
the  Circuit  Court  for  the  coxmty  of  Multnomah  set  apart  the 
premises  in  question  in  severalty  to  the  said  Buth  A.  (See 
Fields  vs.  Squires,  supra,  391;  Lamb  vs.  Starr,  supra,  450-53.) 

Some  question  was  made  upon  the  admission  of  the  evi- 
dence by  the  defendant  as  to  tiie  title  of  Buth  A.,  and  there- 
fore this  statement  of  the  grounds  of  it.  But  I  apprehend, 
the  point  is  not  seriously  relied  on.  Indeed,  a  sufficient  an- 
swer to  it  is  found  in  the  fact,  that  the  defendant  claims  under 
her,  and  therefore  is  not  at  liberty  to  question  her  title,  subject 
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to  the  mortgage  and  sale  thereunder  upon  the  6Lia»  execution. 
(2  Green.  Ev.,  g§  304,  307;  Oaima  vs.  New  Orleans,  6  Wall., 
715.) 

Upon  this  state  of  facts,  the  plea  of  a  former  adjudication 
has  not  a  leg  to  stand  on.  The  proceeding  before  the  Circuit 
Court,  in  which  it  was  attempted  to  apply  the  money  due 
from  the  defendant  to  the  plaintiff  Buth  A.,  upon  its  decree 
against  Eugene  Semple,  was  neither  an  action  nor  a  suit,  but 
a  mere  motion  to  correct  an  error  in  the  proceedings  to  enforce 
such  decree — to  set  aside  the  return  of  the  officer  upon  the 
execution,  and  the  entry  of  satisfaction  in  the  lien  docket 
made  in  pursuance  thereof;  because,  as  it  turned  out,  the 
supposed  sale  of  the  premises  to  the  defendant  was  no  sale, 
for  want  of  capacity  in  it  to  purchase  the  same  or  receive  the 
title  thereto.  The  power  of  the  Court  to  make  the  order 
asked  for  is  not  questioned,  and  the  subject  and  the  parties 
were  properly  before  it  upon  this  moti(m. 

But  all  that  was  done  alter  this  appears  to  have  been  done 
by  the  Court,  sua  sponte,  without  either  allegations  or  proofs 
upon  the  part  of  the  defendant  except  this  motion  and  the 
statement  of  the  account  for  the  occupation  of  the  property 
by  its  manager,  and  none  whatever  on  the  part  of  the  plaintiffs. 
It  seems  to  me,  that  the  Court  might  as  well  have  attempted 
to  settle  or  adjust  any  other  account  or  controversy  between 
these  parties  upon  that  motion)  as  this  matter  of  the  rent  due 
the  plaintiff  Buth  A.,  from  the  defendant,  for  th^  use  of  her 
property. 

It  is  a  fundamental  rule  of  law,  that  a  party  is  not  bound  or 
estopped  by  the  judgment  of  a  court  as  to  a  matter,  point  or 
fact,  not  within  the  purview  of  the  proceeding  befor§  it,  or 
directly  put  in  issue  therein. 

In  Woodgate  vs.  Fleet  (44  N.  T.,  13)  it  is  laid  down,  that 
''a  judgment  is  conclusive  upon  the  parties  thereto  only  in 
respect  to  the  grounds  covered  by  it,  and  the  law  and  facts 
necessary  to  uphold  it;  and  although  a  decree  in  express 
terms  purports  to  affirm  a  particular  fact  or  rule  of  law,  yet 
if  such  fact  or  rule  of  law  was  immaterial  to  the  issue,  and 
the  controversy  did  not  turn  upon  it,  the  decree  wiU  not  con- 
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dude  the  parties  in  reference  thereto."  To  the  same  effect 
are  The  People  vs.  Johnson^  38  N.  T.,  63;  Gilbert  vs.  Thomp* 
9on,  9  Gush.,  350;  99  Mass.,  557;  Manny  vs.  Harris,  2  John., 
29;  Banks  vs.  Moreno,  89  Cal.,  238;  FvUon  vs.  Hardow,  20 
Cal.,  482,  486;  1  Green.  Ev.,  §  528;  I  Phil.  Ev.,  833;  Free- 
man  on  Jud.,  g  271. 

If  this  rent  had  been  due  Eugene  Semple,  the  debtor  in 
the  decree,  and  he  had,  in  reply  to  the  motion  for  leave  to 
issue  an  alias  execution,  answered  and  asked  that  the  rent 
received  by  the  defendant,  whUe  a  mortgagee  in  possession, 
subsequent  to  the  rendition  of  the  decree,  might  be  appUed 
thereon,  and  that  execution  issue  only  for  the  balance,  there 
would  have  been  some  show  of  legality  and  justice  in  the  pro- 
ceeding;  but  as  it  was,  the  plaintiff  made  no  claim  or  demand 
in  regard  to  the  rent,  unless  it  was  to  assert,  arguendo,  that 
it  did  not  belong  to  Eugene  Semple,  and  therefore  could  not 
be  applied  upon  his  debt. 

The  application  of  the  defendant,  although  it  stated  the 
irrelevant  fact  that  the  rental  value  of  the  property  during 
the  time  it  was  in  its  possession  was  less  than  the  accruing 
interest  on  the  decree,  asked  for  nothing  more  than  leave  to 
issue  an  alias  execution,  because  the  proceedings  on  the  first 
were  found  nugatory. 

The  plaintiffs  made  no  other  answer  to  the  application  than 
to  ask  to  have  it  stricken  from  the  files,  which  being  denied, 
the  prayer  of  *the  motion  was  allowed,  of  course.  But  all  that 
followed  in  regard  to  the  application  of  the  rent  due  the 
plaintiff  Buth  A.  upon  the  debt  of  Eugene  Semple,  was  done 
without  any  procedure  to  base  it  upon,  and  rests  upon  noth- 
ing but  the  will  of  the  Court.  It  was  not  necessary,  to  give 
the  desired  relief  to  the  defendant,  that  any  action  should 
have  been  taken  in  r^ard  to  this  rent.  When  an  execution 
was  allowed  to  enforce  the  decree,  the  defendant  could  ask 
no  more.  The  money  received  for  the  rent  of  the  property 
was  already  in  its  possession.  If  the  plaintiff  Buth  A.  desired 
to  reclaim  it,  or  recovet  the  value  of  the  use  and  possession 
of  the  premises,  she  could  not  be  compelled  to  litigate  the 
matter  upon  ex  parte  affidavits  on  the  defendant's  motion  for 
an  alias  execution ;  but  she  had  a  right  to  bring  an  action 
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against  the  defendant  tkerefor,  when  and  where  she  chose 
and  t^e  law  permitted,  in  which  the  questions  of  what  was 
the  value  of  the  use  and  occupation  of  the  premises,  and  was 
the  defendant  a  mortgagee  in  possession  ttnth  her  consent^  and 
therefore  entitled  to  apply  the  rents  and  profits  during  such 
possession  on  its  debt,  could  upon  proper  pleadings  and 
proofs  be  formally  tried  with  a  court  and  jury.  The  proceed- 
ing and  order  in  this  respect  were  clearly  coram  ncxii  jiuMce, 

On  the  other  hand,  the  extra-judicial  character  of  this  order 
is  only  equaled  by  its  injustice.  To  fully  appreciate  this,  it 
is  necessary  to  premise,  that  in  this  State  the  equitable  doc- 
trine prevails  that  a  mortgagee  has  no  interest  in  the  mort- 
gaged property,  and  no  right  to  tiie  possession  thereof;  that 
the  mortgage  is  a  mere  security  for  the  debt,  and  the  right 
of  the  mortgagor  is  limited  to  a  sale  of  the  property  and  the 
application  of  the  proceeds  upon  his  debt.  (Anderson  vs. 
Baxter f  4  Or.,  110;  Roberts  vs.  Sutherlin^  Id,,  222;  Wetherell 
vs.  Wiberg,  4  Saw.,  234.) 

The  plaintiff,  Euth  A.,  never  owed  the  defendant  anything, 
nor  promised  to  pay  it  anything.  No  decree  was ''recov- 
ered "  against  her  for  the  debt  due  the  defendant,  as  stated 
in  the  affidavit  of  the  manager;  and  if  there  had  been,  it 
would  have  been  void.  She  did  not  join  in  the  note  of  her 
husband,  but  simply  mortgaged  her  property  as  security  for 
the  payment  of  the  same;  and  the  only  right  that  gave  the 
defendant  as  against  her  was  the  right  to  have  the  property 
sold  to  satisfy  the  debt  upon  the  decree  of  a  proper  Court. 
In  the  meantime,  and  until  that  was  lawfully  accomplished, 
the  property  was  hers,  and  she  had  the  same  right  to  the  oc- 
cupation and  enjoyment  of  it  as  if  it  had  never  been  mort- 
gaged. 

True,  she  might,  with  her  husband's  consent,  agree  that 
the  defendant  might  enter  into  possession,  and  apply  the 
rents  and  profits  upon  the  debt  for  which  the  property  was  a 
security.  But  the  defendant  could  not  enter  upon  the  prem- 
ises as  such  mortagee,  and  take  the  rents  and  profits  without 
such  consent — and  this  must  appear  and  be  shown  by  the 
defendant  by  some  matter  independent  of  and  collateral  to 
the  mortgage.     (4  Saw.,  supra,  240). 
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In  this  case,  the  defendant  having  attempted  to  dispose  of 
this  property  by  a  judioial  sale,  failed  to  do  so,  because  it 
attempted  to  purchase  the  same,  when,  by  law,  it  was  pro- 
hibited from  doing  business  in  this  State.  But  the  plaintiff, 
Buth  A.,  was  not  a  party  to  this  unlawful  act,  and  was  not 
affected  by  it.  The  property  remained  hers,  |u8t  as  though 
there  had  been  no  attempt  to  sell.  Yet,  the  defendant  wrong- 
fully assuming  that  it  had  become  the  owner  of  the  premises, 
entered  threon,  and  took  the  rents  and  profits  as  its  own. 
In  its  order,  the  Circuit  Court  said  the  defendant  was  in  pos- 
session of  said  premises  as  the  ^^mortagagee"  of  the  plaint- 
iffs. If  by  this,  it  was  meant  to  declare  that  the  defendant 
was  in  possession  by  virtue  of  the  mortgage,  or  ^rith  the  co?i- 
sent  of  such  plaintiffs,  or  either  of  them,  then  it  is  a  manifest 
error,  because  in  the  affidavit  aforesaid  of  the  manager, 
which  is  the  only  evidence  that  appears  to  have  been  before 
the  Court,  it  is  distinctly  asserted  that  the  defendant  "took 
possession  of  daid  property  under  said  saie  and  conveyance, 
and  has  retained  possession  ever  since  "—meaning  thereby, 
said  void  sale  and  conveyance  of  July  18,  1874,  and  May  20, 
1875,  respectively. 

Upon  this  statement  of  the  case,  which  is  the  most  that 
can  be  said  for  the  defendant,  it  did  not  enter  as  mortgagee 
at  all.  It  entered  witliout  the  consent  of  the  mortgagors, 
but  as  owner,  upon  the  assumption  that  it  had  purchased 
the  property,  but  in  fact,  without  any  right,  and  as  a  tres- 
passer. It  became  liable  to  the  true  owner,  Buth  A.  Sem- 
pie,  for  the  use  and  occupation  of  the  premises,  as  any  other 
trespasser  would  be,  until  the  subsequent  valid  sale  upon  the 
alias  execution.  The  amount  due  for  such  occupation  was 
due  her,  and  not  her  husband.  It  was  her  seperate  prop- 
erty, and  in  no  way  liable  for  his  debts  or  contracts.  She 
was  under  no  obligation,  either  legal  or  moral,  to  pay  her 
husband's  debt.  True,  she  had  pledged  certain  property  for 
that  purpose;  but  this  did  not  include  the  use  and  occupa- 
tion thereof,  which  belonged  to  her,  until  her  title  was  di- 
vested by  a  valid  sale,  in  pursuance  of  the  mortgage. 

It  only  remains  to  determine  what  the  value  of  the  prem- 
ises was  during  the  period.     The  defendant  admits  that  it 


198  The  Pacifig  Coast  Law  Joubnal. 

actually  received  $4,297  50  rent  from  the  property,  exclusive 
of  commissions  to  agents.  But  the  proof  is,  that  the  prop- 
erty was  worth  $100  per  month. 

At  this  rate,  from  July  18,  1874,  to  May  1,  1878,  when  the 
defendant  ceased  to  receive  rent  on  one  fourth  of  the  prop- 
erty, the  rent  Vould  amount  to  $4,560;  and  from  thence  to 
August  8,  1878,  the  date*  when  the  property  was  purchased 
by  the  manager,  the  rent,  at  the  same  rate  for  the  remaining 
three  fourths,  Would  amount  to  $250.  Interest  upon  this 
sum — ^$4,800  at  ten  per  centum  per  annum,  counting  from 
the  end  of  the  year  in  which  the  rent  accrued,  is  $600,  which 
added  to  the  principal,  makes  the  sum  $5,400. 

From  this  must  be  deducted  the  amount  expended  during 
this  period  by  the  defendant  for  legal  taxes  and  necessary 
repairs.  The  action  for  mesne  profits  is  said  to  be  an  equit- 
able one,  ^^  intended  to  do  justice  to  the  plaintiff,  by  putting 
him  in  as  good  a  situation  as  he  would  have  held,  provided  he 
had  not  been  dispossessed. "  (Tylor  on  E. ,  848. )  Taxes  paid 
by  the  defendant  during  his  wrongful  occupancy  are  to  be 
deducted  from  the  gross  rents  in  ascertaining  the  actual 
damage  which  the  plaintiff  has  sustained  by  the  loss  of  the 
possession.    Stark  vs.  Starr^  1  Saw.  30. 

The(  amount  paid  for  taxes  and  repairs  was  $1,724  33,  to 
which  add  $258  65  interest  on  the  same,  and  the  sum  is 
$1,992  98,  leaving  a  balance  due  the  plaintiff  of  $3,407  02. 

The  defendant  also  claims  to  deduct  from  this  sum  the 
amount  paid  for  insurance — $530  50.  But  this  expense  was 
not  incurred  for  the  benefit  of  the  property,  but  the  defend- 
ant. Insurance  does  not  protect  property  from  fire;  and,  it 
is  said,  sometimes  enhances  the  exposure  thereto. 

This  sum  was  expended  by  the  defendant  in  its  own  inter- 
est to  indemnify  itself  against  a  loss  of  its  security  by  fire; 
and  did  not,  nor  does  not,  meliorate  or  improve  the  condition 
of  the  property. 

There  must  be  a  finding  for  the  plaintiff  for  the  sum  of 
$3,407  02. 

H.  Y.  Ihompaon  and  Todd  Binghaniy  for  the  plaintiff. 
William  H.  Effinger  and  Joseph  N,  Dolph,  for  the  defendant* 
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,  Supreme  Court  of  the  United  States. 

Maboh  Terx,  1879. 


CASE,  Begeiyeb,  vs.  BEAUKBGABD  et  al. 

1.  Parinerahip  Property-  -EquUies  of  Partners — Preference  of  Firm  Cred- 

itors.— ^The  creditors  of  a  partnership,  by  derivation  from  the  equities 
of  the  partners  to  have  the  property  of  the  firm  applied  to  the  payment 
of  the  partnership  debts,  have  the  right  to  payment  of  their  debts  in 
preference  to  creditors  of  indiyidnal  partners. 

2.  Ibid. — Specific    Lien    of   Firm    Creditors — Trmtsfer — Preference. — But 

there  is  no  specific  lien  to  enforce  the  payment  of  snch  indebtedness, 
and  if  the  partnership  property  in  any  way  passes  to  third  persons 
such  equities  are  extinguished,  and  the  preference  is  lost. 

3.  Ibid. — acUe  by  Partner  of  his  Interest — Consent  of  Partners — Creditors — 

Fraud — Waiver, — The  sale  by  a  partnev  of  his  partnership  interest 
with  the  consent  of  his  fellow-partners,  is  valid  as  against  genera^ 
creditors  of  the  firm;  or  if  he  sells  in  fraud  of  his  partners,  they  may 
waive  the  fraud,  and  creditors  cannot  object. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Lonisiana. 

BiU  to  foUow,  and  subject  to  the  payment  of  a  partnership 
debt; — property  which  formerly  belonged  to  the  partnership. 
The  partnership,  while  it  was  in  existence,  was  composed  of 
three  persons — ^May,  Graham  and  Beauregard;  but  it  had 
ceased  to  exist  before  this  suit  was  commenced.  It  was  en- 
tirely insolyent,  and  all  the  partnership  effects  had  been 
transferred  to  others  for  valuable  considerations.  None  of 
the  property  was  ever  within  the  jurisdiction  of  the  Court 
for  administration.  On  the  8th  of  May,  1867,  Qraham,  one 
of  the  partners,  assigned  all  his  right  and  interest  in  any 
property  and  effects  of  the  partnership,  and  whatever  he 
might  be  entitled  to  under  the  articles  thereof,  together  with 
all  debts  due  to  him  from  the  partnership  or  any  member 
thereof,  to  the  Fourth  National  Bank  of  the  City  of  New  York. 
By  subsequent  assignments,  made  on  the  14th  and  16th  of 
May,  1869,  May,  the  second  partner,  transferred  all  his  in- 
terest in  the  partnership  property  to  the  United  States,  and 
by  the  same  instruments  transferred  to  the  United  States,  by 
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virtue  of  a  power  of  attorney  which  he  held,  the  interest  of 
Graham.  On  the  21st  of  August,  1867,  the  United  States 
sold  and  transferred  their  interest,  obtained  from  May  and 
Graham,  in  all  the  partnership  property,  including  real  estate, 
to  Alexander  Bonneval,  Joseph  Hernandez  and  George  Bin- 
der. On  the  15th  of  October  next  following  an  act  of  fusion 
was  executed  between  the  New  Orleans  and  Carrollton  Bail- 
road  Company,  Beauregard,  Bonneval,  Hernandez  and  Bin- 
der, by  which  the  rights  of  all  the  parties  became  vested  in 
the  railroad  company,  subject  to  the  debts  and  liabilities  of 
the  company,  whether  due  or  claimed  from  the  lessee  or  the 
stockholders.  The  bill  was  dismissed,  and  the  complainant 
appealed. 

e/.  D.  Boiise  and  Charles  Case,  for  Appellant. 

Edvnn  B.  Smithy  Assistant  Attorney  General,  for  the  United 
States. 

John  A.  CampbeU,  for  Appellees. 

Strong,  J.,  after  stating  the  facts: 

No  doubt  the  property  of  a  partnership  belongs  to  the  firm 
so  long  as  the  firm  continues  in  existence,  and  not  to  the  in- 
dividuals who  compose  the  firm.  The  light  of  each  partner 
extends  only  to  a  share  of  what  may  remain  after  payment  of 
the  debts  of  the  firm  and  the  settlement  of  its  accounts. 
Growing  out  of  this  right,  or  rather  included  in  it,  is  the 
right  to  have  the  partnership  property  applied  to  the  payment 
of  the  partnership  debts,  in  preference  to  the  debts  of  any 
individual  partner.  This  is  an  equity  the  partners  have  as 
between  themselves,  and  in  certain  circumstances  this  equity 
inures  to  the  benefit  of  the  creditors  of  the  firm.  They  are 
said  to  have  a  privilege  or  preference,  sometimes  loosely  de- 
nominated a  lien,  to  have  the  debts  due  to  them  paid  out  of 
the  assets  of  a  firm  in  course  of  liquidation,  to  the  exclusion 
of  the  creditors  of  \he  several  members  of  ^e  firm.  Their 
equity,  however,  is  a  derivative  one.  It  is  not  held  or  en- 
forceable in  their  own  right.  It  is  practically  a  subrogation 
to  the  equity  of  the  individual  partner,  to  be  made  effective 
only  througli  him ;  hence,  if  he  is  not  in  a  condition  to  enforce 
it,  the  creditors  of  the  fiirm  cannot  be.     (Bice  vs.  Barruxrd, 
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20  Vt.,  479;  Apj)€al  of  the  Ywk  County  Bank,  32  Penn.  St., 
401.) 

Bat  BO  long  as  the  equity  of  the  partner  remains  in  him,  so 
long  as  he  retiins  an  interest  in  the  firm  assets  as  a  partner, 
a  Court  of  Equity  will  allow  the  creditors  of  the  firm  to  avail 
themselves  of  his  equity,  and  enforce,  through  it,  the  appli- 
cation of  those  assets  primarily  to  payment  of  the  debts  due 
them,  whenever  the  property  comes  under  its  administration. 
It  is  indispensable,  however,  to  such  relief,  when  the  cred- 
itors are,  as  in  the  present  case,  simple  contract  creditors, 
that  the  partnership  property  should  be  within  the  control  of 
the  Court,  and  in  the  course  of  administration  brought  there 
by  the  bankruptcy  of  the  firm,  or  by  an  assignment,  or  by 
the  creation  of  a  trust  in  some  mode.  This  is  because  neither 
the  partners  nor  the  joint  creditors  have  any  specific  lien,  nor 
is  there  any  trust  that  can  be  enforced  until  the  property  has 
passed  in  custodian  legis.  Other  property  can  be  followed 
only  after  a  judgment  at  law  has  been  obtained  and  an  execu- 
tion has  proved  fruitless. 

So,  if,  before  the  interposition  of  the  Court  is  asked,  the 
property  has  ceased  to  belong  to  the  partnership;  if  by  a  bona 
Jlde  transfer  it  has  become  the  several  property  either  of  one 
partner  or  of  a  third  person,  the  equities  of  the  partners  are 
extinguished,  and  consequently,  the  derivative  equities  of  the 
creditors  are  at  an  end.  It  is,  therefore,  always  essential  to 
any  preferential  right  of  the  creditors,  that  there  shall  be 
property  owned  by  the  partnership  wHen  the  claim  for  prefer- 
ence is  sought  to  be  enforced.  Thus,  in  Ex  Parte  Ruffian^  6 
Ves.,  119,  where  from  a  partnership  of  two  persons  one  re- 
tired, assigning  the  partnership  property  to  the  other,  and 
taking  a  bond  for  the  value  and  a  covenant  of  indemnity 
against  debts,  it  was  ruled  by  Lord  Eldon  that  the  joint  cred- 
itors had  no  equity  attaching  upon  paitnership  effects,  even 
remaining  in  specie.  And  such  has  been  the  rule,  generally 
accepted  ever  since,  with  the  single  qualification  that  the  as- 
signment of  the  retiring  partner  is  not  ma2a  fide.  {Kimball 
vs.  Thompson,  13  Met.,  283;  Allen  vs.  Centre  Valley  Co.,  21 
Oonn.,  130;  Ladd  vs.  Griswold,  4  Oilman,  25;  Smith  vs.  Ed- 
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toards,  7  Humph.,  106;  Rdbb  vs.  MudgCy  14  Gray,  534;  Baker's 
Appeal,  21  Penn.  St.,  76;  Sigler  vs.  Knox  Cowrdy  Banky  8 
Ohio  St.,  511,  and  11  Ohio,  394.) 

The  joint  estate  is  converted  into  the  separate  estate  of  the 
assignee  by  force  of  the  contract  of  assignment.  And  it 
makes  no  difference  whether  the  retiring  partner  sells  to  the 
other  partner  or  to  a  third  person,  or  whether  the  sale  is  made 
by  him  or  under  an  injunction  against  him.  In  either  case 
his  equity  is  gone.  These  principles  are  settled  by  very 
abundant  authorities.  It  remains,  therefore,  only  to  consider 
whether,  in  view  of  the  rules  thus  settled,  and  of  the  facts  of 
this  case,  the  complainant,  through  any  one  of  the  partners, 
has  a  right  to  follow  the  specific  property  which  formerly  be- 
longed to  the  partnership,  and  compel  its  application  to  the 
payment  of  the  debt  due  from  the  firm  to  the  bank,  of  which 
he  is  the  receiver. 

The  effect  of  the  transfers  set  out  above,  and  the  act  of 
fusion,  was  very  clearly  to  convert  the  partnership  property 
into  property  held  in  severally,  or,  at  least,  to  terminate  the 
equity  of  any  partner  to  require  the  application  thereof  to 
the  payment  of  the  joint  debts.  Hence,  if,  as  we  have  seen, 
the  equity  of  the  partnership  creditors  can  be  worked  out 
only  through  the  equity  of  the  partners,  there  was  no  such 
equity  of  the  partners,  or  any  one  of  them,  as  is  now  claimed, 
in  1869,  when  this  bill  was  filed.  No  one  of  the  partners 
could  then  insist  that  the  properly  should  be  applied  first  to 
the  satisfaction  of  the  joint  debts,  for  his  interest  in  the  part- 
nership and  its  assets  had  ceased.  {Baker's  Appeal^  21  Penn. 
St.,  76.) 

That  was  a  case  where  a  firm  had  consisted  of  five  brothers. 
Two  of  them  withdrew,  disposing  of  their  interest  in  the 
partnership  estate  and  effects  to  the  other  three,  the  latter 
agreeing  to  pay  the  debts  of  the  firm.  Some  time  after  one 
of  the  remaining  three  sold  his  interest  in  the  partnership 
property  to  one  of  the  remaining  two  partners.  The  two  re- 
maining, after  contracting  debts,  made  an  assignment  of  their 
partnership  property  to  pay  the  debts  of  the  last  firm,  com- 
posed of  the  two;  and  it  was  held  that  the  creditors  of  tiie 
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first  two  firms  had  no  right  to  claim  any  portion  of  the  fund 
last  assigned,  and  that  it  was  distributable  exclusively  among 
the  creditors  of  the  last  firm.  So  in  McNuU  vs.  Strayliomey 
39  Penn.  St.,  269,  it  was  ruled,  that  though  the  general  rule 
is  that  the  equities  of  the  creditors  are  to  be  worked  out 
through  the  equities  of  the  partners,  yet  where  the  property 
is  parted  with  by  sale  severally  made,  and  neither  partner 
has  dominion  or  possession,  there  is  nothing  through  which 
the  equities  of  the  creditors  can  work,  and  therefore,  there  is 
no  case  for  the  application  of  the  rule.  (See,  also,  Coover^s 
Appeal^  29  Penn.  St.,  9.)  Unless,  therefore,  the  conveyances 
of  the  partners  in  this  case  and  the  act  of  fusion  were  fraudu- 
lent, the  bank  of  which  the  plaintiff  is  receiver  has  no  claim 
upon  the  property  now  held  by  the  New  Orleans  and  Carroll- 
ton  Bailroad  Company,  arising  out  of  the  fact  that  it  is  a 
creditor  of  the  partnership,  and  was  such  of  a  partner  when 
the  property  belong^  to  the  firm. 

The  bill,  it  is  true,  charges  that  the  several  transfers  of 
the  partners  were  illegal  and  fraudulent,  without  specifying 
wherein  the  fraud  consisted.  The  charge  seems  to  be  only  a 
legal  conclusion  from  the  fact  that  some  of  the  transfers  were 
made  for  the  payment  of  the  private  debts  of  the  assignors. 
Conceding  such  to  have  been  the  case,  it  was  fraud  upon  the 
other  partners,  if  fraud  at  all,  rather  than  upon  the  joint 
creditors — a  fraud  which  those  partners  could  waive,  and 
which  was  subsequently  waived  by  the  act  of  fusion.  Be- 
sides, that  act  made  provision  for  some  of  the  debts  of  the 
partnership.  And  it  has  been  ruled,  that  where  one  of  two 
partners,  with  the  consent  of  the  other,  sells  and  conveys  one 
half  of  the  effects  of  the  firm  to  a  third  person,  and  the  other 
partner  afterward  sells  and  conveys  the  other  half  to  the 
same  person,  such  sale  and  conveyances  are  not  prima  fade 
void  as  against  creditors  of  the  firm,  but  axe  prima  facie  valid 
against  all  the  world,  and  can  be  set  aside  by  the  creditors  of 
the  firm  only  by  proof  that  the  transactions  were  fraudulent 
as  against  them.  (Kimball  vs.  Thompson,  13  Met.,  283; 
Flack  vs.  Charron,  29  Md.,  311.)  A  similar  doctrine  is  as- 
serted in  some  of  the  other  cases  we  have  cited.     (And  see 
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21  Conn.,  130.)  In  the  present  case  we  find  no  such  proof. 
We  discover  nothing  to  impeach  the  bona  fides  of  the  trans- 
actions by  which  the  property  became  vested  in  the  railroad 
company. 

Thus  far  we  have  considered  the  case  without  reference  to 
the  provisions  of  the  Louisiana  Code,  upon  which  the  appel- 
lant relies.  Article  2823  of  the  Code  is  as  follows:  ''The 
partnership  property  is  liable  to  the  creditors  of  the  partner- 
ship in  preference  to  those  of  the  individual  partner."  "We 
do  not  perceive  that  this  provision  differs  materially  from  the 
general  rule  of  equity  we  have  stated.  It  creates  no  specific 
lien  upon  partnership  property  which  continues  after  the 
property  has  ceased  to  belong  to  the  partnership.  It  does 
not  forbid  hana  fidt  conversion  by  the  partners  of  the  joint 
property  into  rights  in  severalty,  held  by  third  persons.  It 
relates  to  partnership  property  alone,  and  gives  a  rule  for 
marshalling  such  property  between  creditors.  Concede  that 
it  gives  to  joint  creditors  a  privilege  while  the  property  be- 
longs to  the  partnership,  there  is  no  subject  upon  which  it 
can  act  when  the  joint  ownership  of  the  partners  has  ceased. 
Article  3244  of  the  Code  declares  that  privileges  become  ex- 
tinct **by  the  extinction  of  the  thing  subject  to  the  privilege." 

What  we  have  said  is  sufficient  for  a  determination  of  the 
case.  If  it  be  urged,  as  was  barely  intimated  during  the 
argument,  that  the  property  sought  to  be  followed  belongs  in 
equity  to  the  bank,  or  is  clothed  with  a  trust  for  the  bank, 
because  it  was  purchased  with  the  bank's  money,  the  answer 
is  plain.  There  is  no  satisfactory  evidence  that  it  was  thus 
purchased.  It  cannot  be  identified  as  the  subject  to  the 
acquisition  of  which  money  belonging  to  the  bank  was  applied. 

The  bank  has,  therefore,  no  specific  claim  upon  the  prop- 
erty, nor  is  there  any  trust  which  a  Court  of  Equity  can 
enforce,  and  it  was  well  said  by  the  Circuit  Justice,  that  with- 
out some  constituted  trust  or  lien,  ''a  creditor  has  only  the 
right  to  prosecute  his  claim  in  the  ordinary  courts  of  hiw, 
and  have  it  adjudicated  before  he  can  pursue  the  property  of 
his  debtor  by  a  direct  proceeding"  in  equity. 

Decree  affirmed. 


mlit  ^u»t  ^m  loutnal 
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OiUTent  Topics. 

Ak  opinion  of  the  Supreme  Court  of  the  United  States,  by 
Strong,  J.,  in  Northern  TransportaJtion  Company  vs.  City  of 
Chicago^  reoentlj  decided,  holds  tliat,  that  cannot  be  a  nui- 
sance, so  as  to  give  a  common  law  right  of  acting  therefor, 
which  the  law  authorizes;  that  a  grant  of  power  to  build  a 
bridge  or  construct  a  tunnel  carries  with  it,  of  course,  all 
that  is  necessary  for  the  exercise  of  that  power;  and  the  city 
is  not  liable  for  construction  of  such  tunnel,  unless  there  has 
been  unnecessary  interference  with  private  property  in  so 
doing. 

The  provision  of  the  new  Constitution  requiring  any  Judge 
of  the  Supreme  or  Superior  Courts  to  make  affidavit  that  no 
cause  in  his  Court  remains  undecided  after  submission  for 
ninety  days,  before  he  can  receive  his  salary,  is  undergoing 
some  discussion.  It  is  urged  that  the  affidavit  of  a  Superior 
Judge  must  cover  the  causes  submitted  to  any  and  all  of  the 
other  Judges  of  said  Court.  A  proper  construction  of  the 
section,  taken  in  connection  with  others  in  the  article,  is, 
that  his  affidavit  shall  refer  only  to  the  causes  before  him  by 
distribution. 

Now  that  the  new  Constitution  has  been  adopted,  the  at- 
tention of  the  profession  is  called  to  the  Judiciary  Article, 
published  in  the  Journal,  in  Vol.  Ill,  Page  7.  The  change 
is  a  radical  one,  and  it  remains  to  be  seen  if  the  departure 
will  prove  beneficial.  We  think  the  bar  will  be  quite  pleased 
with  the  provision  requiring  that,  in  the  determination  of  all 
causes,  all  decisions  of  the  Supreme  Court,  either  in  bank  or 
in  departments,  shall  be  given  in  writing,  and  the  grounds  of 
the  decisions  shall  be  stated.  Much  serious  objection  has 
been  made  to  the  old  system,  which  made  no  such  require- 
ment. 
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United  States  Circuit  Court,  Ninth  Circuit, 

[DISTRICT  OF  CALIFORNIA.] 


HERMAN  MULLER  va.  JOSEPH  HENRY  at  al., 

1  Injunction — Contempt,  Gertaiik  parties  having  been  injoined  from  grad- 
ing a  street  until  the  hearing  of  the  cause,  or  the  farther  order  of  the 
Court,  subsequently  proceeded  to  grade  the  street  under  authority  of 
a  city  ordinance,  passed  after  the  issuing  of  the  injunction,  without 
first  presenting  the  ordinance  to  the  Court  and  procuring  a  dissolution 
or  modification  of  the  injunction.  Held  :  1.  That  they  were  guilty  of 
contempt ;  2.  That  a  party  can  only  be  relieTed  from  the  operation  of 
an  injunction,  absolutely  prohibiting  the  performance  of  a  specific 
act,  by  the  Court  granting  the  injunction. 

BaWyeb,  Cirouit  Judge :  After  a  full  examinatioii  of  the 
question  submitted  in  this  case,  in  the  matter  of  contempt^ 
and  of  the  authorities  bearing  on  the  subject,  I  am  con- 
iirmed  in  the  impression,  which  I  had  at  the  hearing,  that 
the  parties  are  in  contempt.  The  order  of  this  Court  for- 
bids the  defendant,  doing  certain  specific  acts,  and  those  very 
acts  they  have  performed. 

The  first  question  presented  upon  the  application  for  the 
injunction,  was,  as  to  the  validity  of  the  ordinance  authoriz- 
ing the  grading  of  the  streets  mentioned.  The  Court  held 
that  ordinance  to  be  invalid;  that  it  was  defective,  in  conse- 
quence of  a  failure  on  the  part  of  the  Board  of  Trustees  in 
passing  it  to  pursue  the  methods  prescribed  by  the  statute. 
Then,  there  was  another  question,  as  to  whether  or  not  the 
work  ordered  by  tliat  ordinance  to  be  done  would  create  a 
private  nuisance.  The  Court  was  of  opinion,  from  the  evi- 
dence adduced,  that  the  case  was  one  in  which  an  injunction 
should  be  issued  until  that  question  could  be  determined. 
After  the  injunction  issued,  the  Board  of  Trustees  of  the 
city  of  Napa  took  proceedings  (which,  for  the  purpose  of  the 
decision,  may  be  assumed  to  have,  been  regular)  to  authorize 
the  grading  of  the  street,  which  was  the  thing  which  the  de- 
fendants were  prohibited  from  doing  by  the  injunction  of 
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this  Oourt;  and,  under  the  authority  of  that  action  on  the 
part  of  the  Board  of  Trustees,  without  moving  this  Court  to 
modify  the  injunction,  or  to  release  them  from  the  restraints 
which  it  imposed,  the  parties  proceeded  with  the  work. 

In  WUUamson  vs.  Camon  (1  Gill  and  Johnson,  page  184) 
I  find  a  case  which  I  think  is  directly  in  point,  and  which 
fully  sustains  the  impression  which  I  had  at  the  hearing, 
and  which  has  been  deepened  and  confirmed  by  subsequent 
investigation.  In  that  case,  the  Levy  Court,  as  it  was  called, 
had  authorized,  by  proceedings  had  for  the  purpose,  the 
closing  of  a  pubUc  road  which  ran  over  the  lands  of  the 
defendant  in  the  injunction  suit.  The  defendant  was  about 
to  close  the  road,  and  an  injunction  was  obtained  from  the 
Baltimore  County  Court,  sitting  in  equity,  restraining  him 
from  doing  so.  A  writ  of  certiorari  had  been  issued  and  a 
review  of  the  proceedings  of  the  Levy  Court  had  in  the 
meantime.  It  turned  out  that  the  proceedings  of  the  Levy 
Court  were  invalid  for  want  of  formality,  and,  in  conse- 
quence of  that  informality,  the  proceedings  of  that  Court 
were  reversed.  The  parties  interested  then  again  applied  to 
the  proper  Court  by  petition,  in  the  regular  course,  and  ob- 
tained another  order  for  the  closing  of  the  road,  all  the  par- 
ties interested  having  notice  of  this  application,  and  appear- 
ing to  contest  it.  In  pursuance  of  this  authority,  supposing 
that  it  would  protect  him  from  the  operation  of  the  injunc- 
tion, the  party  injoined  again  proceeded  to  close  the  road. 
This,  substantially,  is  an  outline  of  that  case.  It  is  rather 
long,  and  I  shall  only  cite  sufficient  of  it  to  show  that  it 
is  a  parallel  case  with  the  one  now  before  me.  The  Chancel- 
lor says  (page  194)  : 

'*  At  the  March  term,  182S,  the  complainants  again  by  their 
petition  stated,  that  the  defendant,  disregarding  the  said  in- 
junction, did  by  his  agents,  servants  and  himself,  cause  the 
road  mentioned  in  the  injunction  to  be  obstructed  on  or 
about  the  13th  of  December  last,  by  causing  a  fence,  etc.,  to 
be  erected,  and  placing  other  obstructions  on  and  across  the 
same,  etc.,  as  will  appear  by  the  affidavits  filed  at  the  last  term. 
That  although  an  attachment  issued,  and  was  duly  served  on 
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the  def  endanty  it  had  not  had  the  effect  of  causing  him  to  remove 
the  obstractions  then  existing;  but,  as  would  appear  by  the 
annexed  affidavit^  he  had  additionally  obstructed  the  said 
road,  etc.  Prayer  for  an  attachment  against  defendant,  and 
that  he  be  compelled  to  place  the  said  road  in  the  same  situ- 
ation as  it  was  previously  to  his  closing  the  same  on  or  about 
the  13th  of  December  last.  An  attachment  was  again  onlered 
and  issued,  returnable  forthwith;  and  was  duly  served,  etc. 
The  defendant  appeared  and  filed  his  petition,  in  which  he 
stated,  that  the  proceedings  of  the  Levy  Court,  in  reference 
to  the  said  road  having  been  set, aside  by  the  Baltimore 
County  Court,  upon  the  hearing  and  examination  thereof, 
under  the  writ  of  cerHorofti^  which  had  been  issued,  etc.,  as 
will  appear  by  a  transcript  of  the  proceedings  exhibited,  not 
upon  the  merits  of  ttie  case,  but  for  defect  of  form  " — which 
is  the  ground  upon  which  these  very  proceedings  are  held  to 
be  invalid — **  as  will  appear  by  a  copy  of  the  opinion  of  said 
Court.  That  the  petitioner  being  advised  that  that  part  of 
the  said  road  called  the  Garrison  Forest  Road,  mentioned  in 
ihe  proceedings,  having  become  a  public  roiui  and  highway, 
he,  together  with  other  petitioners,  taxable  inhabitants  of 
the  county,  made  a  new  application  to  the  Levy  Court,  to 
alter  and  close  the  said  part  of  said  road ;  and  that  the  com- 
plainants had  notice  thereof,  and  attended  a  meeting  of  the 
commissioners  appointed  under  the  said  application,  and  op- 
posed the  confirmation  of  the  return  made  by  the  said  com- 
missioners. That  on  the  13th  of  December,  1827,  an  order 
was  passed  by  the  commissioners  of  the  county,  to  whom  the 
powers jand  didies^  heretofore  exercised  by  the  Levy  Court,  has 
been  transferred^  that  all  that  part  of  the  before  mentioned 
road  be  shut  up  and  closed;  and  that  the  petitioner,  or  any 
other  person  or  persons,  through  whose  lands  the  said  old 
road  may  have  been  d^>arted  from,  by  such  altering,  etc., 
are  authorized  to  shut  up  and  close  the  same,  as  by  refer- 
ence to  a  copy  of  the  said  proceedings  exhibited  will  appear. 
That  the  complainants  had  knowledge  of  said  order  of  the 
-  said  commissioners,  and  that  the  said  order  being  final  and 
*  conclusive,  without  appeal,-  and  no  writ  of  certiorari  having 
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been  applied  for,  and  the  said  road  so  authorised  to  b^ 
closed  passing  transversely  through  the  farm  of  the  peti* 
tioner;  and  the  complainants,  by  the  altering  of  the  said 
road,  having  another,  and  a  better  and  shorter  road,  and  the 
petitioner  being  greatly  aggrieved  by  the  passing  of  the  said 
road  through  his  lands,  and  conceiving  himself  fully  au- 
thorized to  do  so  by  the  said  order,  he,  by  virtue  of  the  said 
ordeis  and  not,  as  he  avers,  in  contempt  of  the  Court,  did 
proceed  to  close  the  said  road;  and  that  he  shut  up  aad 
closed  the  same  without  force,  etc.,  and  before  any  attach- 
ment had  issued  against  him.  That  since  he  has  closed  the 
said  road  he  hath  removed  his  inner  fences,  and  planted  an 
orchard  on  either  side  of  and  through  the  bed  of  the  said 
road;  and  that  the  removal  of  his  fences  will  be  attended 
with  great  and  irreparable  damage  to  him.  Prayer  that  the 
said  road  may  be  suffered  to  remain  closed,  and  that  he  may 
be  released  from  custody,  and  that  the  attachment  may  be 
quashed.*' 

Then,  there  is  a  long  opinion  upon  the  case,  of  which  I  shall 
only  stop  to  read  small  portions.  After  stating  the  ciroura-^ 
stances  of  the  case,  the  Chancellor  says:  ''And  it  is  clear, 
from  what  I  then  said,  that  I  expected  to  hear  again  from  the 
defendant,  as  soon  as  he  had  in  any  manner  whatever  suc- 
ceeded in  o^btaining  a  final  and  complete  legal  authority  for 
closing  the  road,  which  the  injunction  had  thus  restrained 
him  from  obstructing.  In  short,  the  whole  course  of  pro- 
ceedings,  antecedently  to  this  period,  so  far  from  warranting 
the  inference  that  the  injunction  could  hk  virtually  dissolved 
by  any  other  judicial  proceedings,  shows  that  it  was,  not- 
withstanding any  such  proceedings,  to  be  considered  as  in 
fall  force  until  dissolved  by  this  Court  itself." 

Then,  he  goes  on  and  states  the  proceedings  again,  and 
says:  ''It  appears,  then,  by  the  defendant's  petitions  of  the 
3d  of  January  and  22d  of  April,  that  he  had  conceived  himself 
fully  and  legally  authorized  to  close  this  highway,  by  virtue 
of  flie  order  of  the  Levy  Court,  notwithstanding  the  injunc- 
tion of  this  Court,  which  had  positively  prohibited  him  from 
;  dosing  or  obstructing  it  in  any  way  whatever;  or,  in  other 
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words,  that  the  final  order  he  had  obtained  had  virtnally,  jet 
effectually  and  completely,  dissolved  and  annulled  the  injunc- 
tion heretofore  granted  by  this  Court.  The  defendant  made 
no  application  or  motion  to  have  the  injunction  dissolved 
after  the  2d  of  December,  1826,  until  the  22d  of  April  last; 
He  has  not  even  deigned  to  speak  of  the  injunction,  in  the 
body  of  either  of  those  petitions,  in  which  he  acknowledges 
and  attemptr;  to  justify  the  closing  of  the  road;  and  yet,  in 
the  first,  he  asks  to  be  permitted  to  file  an  amended  answer, 
and  to  have  tlie  bill  dismissed;  and  in  the  second,  he  pra}^ 
that  the  road  may  remain  closed,  and  that  he  may  be  dis» 
charged  from  the  attachment.  If  the  prayer  of  his  first 
petition  had  been  literally  and  fully  granted,  and  the  bill 
dismissed,  yet  that  would  not  have  dissolved  the  injunction, 
unless  it  had  been  so  expressly  ordered.  By  the  second  peti- 
tion, this  Court  is,  in  effect,  gravely  asked  to  make  a  most 
extraordinary  transit  over  all  its  own  proceedings,  into  those 
of  the  Levy  Court;  to  approve,  and  act  -upon  them,  and 
totally  disregard  its  own. 

''For,  an  order  of  this  Coxirt,  as  prayed,  that  the  road 
should  be  suffered  to  remain  closed,  and  that  the  defend- 
ant should  be  discharged  from  the  attachment,  most^mani- 
festly,  could  stand  upon  no  other  foundation  than  a  complete 
affirmance  of  the  proceedings  of  the  Levy  Court,  and  an  en- 
tire disregard  of  all  the  previous  proceedings  of  this  Court. 
If  never  before  heard  of  such  an  indirect  mode  of  obtaining 
a  virtual  dissolution  of  an  injunction,  by  bringing  to  bear 
upon  it  a  judicial  decision  of  another  and  totally  different 
tribunal,  not  exercising  or  having  any  appellate  jurisdiction 
over  the  Court  whence  the  injunction  issued.  An  injunction, 
emanating  from  a  competent  authority,  is  a  command  of  the 
law;  and  the  citizen  is,  as  I  have  always  understood,  bound 
to  yield  implicit  obedience,  until  the  restriction  has  been  re- 
moved by  the  authority  which  imposed  it." 

So,  in  this  case,  these  parties  were  enjoined  from  doing 
a  specific  thing — ^f rom  grading  this  street  and  fiUing.  it  up — 
and  they  go  and  get  authority  from  another  tribunal,  the 
Board  of  Trustees  of  the  city  of  Napa,  to  go  to  work  and  fill 
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it  up,  which,  if  permitted,  will  virtually,  work  a  dissolution 
of  the  injunction  of  this  Court  by  the  said  Board. 

The  Court,  in  the  case  cited,  proceeds  to  say :  *  *  But,  if 
the  position  assumed  by  this  defendant  be  correct,  then,  in- 
stead of  obeying  or  moving  to  dissolve  an  injunction,  a  party 
may  avail  himself  of  various  modes  of  getting  around,  or 
under,  or  over  it,  without  being  chargeable  with  the  slightest 
contempt  of  the  law.  The  judgment  of  this  Court,  continu- 
ing the  injunction,  was  founded  upon  the  proof  or  admission 
of  certain  facts,  after  hearing  both  parties,  as  to  the  very 
point  whether  it  ought  to  be  continued  or  not.  But,  if  it 
could  be  indirectly  and  virtually  dissolved  by  a  judgment  of 
the  Levy  Court,  upon  a  different  case,  then  it  might  be 
evaded  by  one  party  without  hearing  the  opposite  party  as  to 
the  former,  or  any  new  facts  or  equity,  which  he  might  be  able 
to  show,  as  a  most  solid  ground  for  its  further  continuance. 
The  Court,  commanding  obedience  to  an  injunction,  might 
thus  be  brought  yito  collision  with  another  Court,  alleged  to 
have  sanctioned,  or  as  this  defendant  has  said,  ratified  the 
acts  in  disobedience  of  it,  in  which  conflict  of  jurisdiction, 
the  rights  of  persons  and  of  property,  it  is  evident,  must  suf- 
fer, while  he  who  produced  the  scuffle  might  escape  with  the 
spoils.  Surely,  such  principles,  which,  to  say  the  least  of 
them,  lead  so  directly  to  disorder  and  confusion,  ought  not 
to  be  tolerated  for  a  moment.*' 

So,  in  this  case,  if  these  parties  are  to  go  to  another  tri- 
bunal and  get  an  order  which  may  be  illegal  in  itself,  and 
thereby  are  enabled  to  ''escape  with  the  spoils,"  and  are  to 
experience  no  trouble  from  this  injunction,  certainly  dis- 
order and  conf asion  must  result  from  such  a  state  of  affairs. 
*•  There  is  absolutely  nothing  in  the  prayer  of  the  bill,  nor 
in  the  writ  of  injunction  itself,  which  limits  the  prohibition 
to  a  shutting  up  under  the  order  of  the  Levy  Court,  or  under 
any  other  particular  and  specified  authority  whatever."  So, 
in  this  case,  there  is  nothing  in  the  injunction  that  refers  at 
dl  to  the  particular  action  of  the  Board  of  Trustees;  it  is 
fidmply  an  injunction  preventing  them  from  grading  that 
erireet — ''from  depositing  any  rock,  earth,  clay,  ground,  or 
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other  material  on  "  said  streets,  is  the  language  of  the  writ — 
no  reference  whatever  being  made  to  the  order  of  the  Board. 
It  is  not  limited  to  that;  it  is  not  an  injunction  restraining 
these  parties  from  doing  this  work  under  that  order,  but  an 
injunction  positively  and  absolutely  forbidding  their  proceed- 
ing with  it  at  all. 

The  Court  proceeds :  **  Neither  the  terms  of  the  prayer, 
nor  of  the  writ,  make  any  allusion  whatever  to  any  judicial 
proceedings  of  any  kind  then  pending,  or  thereafter  to  be  in- 
stituted. The  restriction  imposed  upon  the  defendant  is  as 
general  and  comprehensive  as  it  could  well  be  expressed. 
The  clear  and  unequivocal  sense  of  which  is,  that  the  road^ 
shall  continue  to  be  considered  as  a  public  road  or  highway, 
which  the  defendant  shall  not  be  permitted  to  close  until  he 
shall  produce  and  show  to  this  Court  that  he  had  obtained  a 
legal  authority  to  do  so.  Therefore,  the  only  question  now 
is,  whether  the  acts  done  by  this  defendant  are  such  as  he 
was  prohibited  from  doing  by  the  injunction?  These  acts 
are  the  erection  of  obstructions  upon  this  highway;  now 
these  are  the  very  acts  which  this  injunction  does  most  pos- 
itively and  distinctly  prohibit." 

And  so  in  this  case,  the  injunction  was  to  prohibit  these 
parties  from  fflling  up  the  streets;  that  is  what  is  stated  in 
distinct  terms. 

The  Court  continues :  ' '  It  is  true,  that  if  the  injunction  had 
prohibited  acts  of  one  description  from  being  done,  and  the 
party  restrained  had  done  acts  of  another  description,  he 
could  not,  as  the  defendant  has  alleged,  be  charged  with  a 
contempt.  The  injunction  did  not  prohibit  him  or  any  other 
person  from  instituting  any  proceedings,  or  make  any  appli- 
cation for  the  purpose  of  obtaining  a  legal  authority  to  close 
the  road."  So,  in  this  case,  the  injunction  did  not  prohibit 
the  Board  of  Trustees  from  passing  the  proper  order  for  the 
grading  of  this  street.  But  they  did  not  stop  at  tiiai.  The 
order  having  been  passed,  instead  of  coming  to  this  Court 
and  presenting  that  order,  and  showing  the  fact  that  they 
were  now  in  a  position  to  proceed  legally  and  regularly,  and 
obtaining  the  order  of  this  Court  allowing  them  to  proceed, 
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they  defendants  assumed  the  authority  to  go  further,  and, 
without  the  authority  of  the  Court,  to  do  the  very  thing  which 
this  Court  injoined  them  from  doing. 

The  Chancellor  then  proceeds  to  say:  "Most  unquestion- 
ably, this  defendant  cannot  be  allowed  to  do  so,  upon  his 
obtaining  an  authority  to  close  it,  until  he  has  first  shown 
that  authority  to  this  Court,  and  upon  motion  and  notice  to 
the  opposite  party,  according  to  the  established  practice, 
obtained  a  dissolution  of  that  general  and  unqualified  restraint 
which  has  been  imj)osed  upon  him  by  the  injunction.  This 
first  cause  shown  by  the  defendant  for  his  discharge,  being 
based  upon  an  assumed  position  not  warranted  by  the  pro- 
ceedings, is  therefore  deemed  insufiicient.  Indeed,  the 
showing  itself  seems  tacitly  to  admit  the  correctness  of  the 
charge  of  contempt,  but  for  that  qualification  of  the  injunc- 
tion which  it  has  assumed,  and  which  has,  in  fact,  no  real 
existence." 

Now,  that  is  precisely  the  position  of  this  case.  The  par- 
ties were  grading,  or  about  to  grade,  this  street,  assuming  to 
act  under  the  authority  of  the  City  Board  of  Trustees.  By 
injunction  issued  from  this  Court  they  were  restrained  from 
carrying  on  the  work— from  doing  a  specific  thing.  They 
then  went  and  got  another  order  from  the  sam^  authority 
under  which  they  were  first  acting,  as  was  done  in  the  case 
which  I  have  just  read;  and  then,  without  coming  to  this 
Court  and  asking  to  be  relieved  from  the  injunction,  on  the 
ground  that  they  now  have  proper  authority,  and  are  proceed- 
ing regularly,  iliey  undertook  to  go  on  and  do  the  specific 
thing  prohibited,  and  therefore  dissolve  the  injunction 
granted  by  this  Court,  by  virtue  of  proceedings  of  the  Board 
of  Trustees  of  the  city  of  Napa. 

The  injunction  should  be  obeyed  until  it  is  dissolved  by 
the  authority  which  has  granted  it.  Undoubtedly,  if  a  proper 
showing  were  made;  if  the  Court  were  satisfied  that  the  in- 
junction should  be  dissolved,  it  would  be  dissolved:  but  until 
that  is  done,  the  pariy  himself  has  no  right  to  determine  the 
fact  that  he  has  authority  to  proceed,  in  violation  of  the  in- 
junction of  this  Court»  to  perform  the  acts  which  have  been 
prohibited. 
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For  tbe  purposes  of  this  motion,  it  is  assumed  that  the  later 
proceedings  of  the  Board  of  Trustees  are  regular  in  form — 
that  the  ordinance  upon  its  face  is  valid*  From  an  examina- 
tion of  the  ordinance,  and  of  the  papers  submitted,  I  under- 
stand, that  no  provision  has  been  made  for  draining  off  the 
water  when  this  grade  shall  be  carried  out,  and  thus  obviating 
what  is  claimed  to  be  a  nuisance.  If  such  is  the  case,  although 
the  proceedings  of  the  Board  may  be  regular  in  form,  and  an 
ordinance  passed  strictly  in  accordance  with  the  provisions 
of  the  statutes,  there  still  might  result  a  private  nuisance 
which  the  authorities  of  the  city  of  Napa  would  not  be  per- 
mitted to  create.  That  is  one  of  the  questions  which  is  still 
left  for  the  determination  of  the  Court,  and  the  only  question 
left  for  consideration  in  the  case  upon  which  the  injunction 
issued.  If  it  had  been  made  to  appear  to  the  Court,  after 
the  passage  of  this  recent  ordinance,  that  the  grading  of  the 
street,  without  providing  for  drainage,  would  not  create  a 
private  nuisance,  the  injunction  would  have  been  at  once  dis- 
solved. The  Court  granted  the  injunction,  because  it  appeared 
that  a  nuisance  was  likely  to  be  created,  and  because  it  ap- 
peared that  the  work  was  not  being  done  under  proper 
authority;  but  it  does  not  follow,  that  even  the  Board  of 
Trustees  of  the  city  of  Napa  could  take  proceedings,  even 
though  regular  in  form,  and  passed  in  accordance  with  the 
modes  provided  by  the  statute,  to  create  a  private  nuisance. 
In  the  case  of  Spokes  vs.  The  Banbury  Board  of  Health,  (1 
Law  Eeports,  Equity  Cases,  page  49, )  the  Board  of  Health, 
proceeding  strictly  in  accordance  with  the  terms  of  the  law, 
proceeded  to,  and  did,  cut  into  a  stream  which  ran  through 
the  land  of  a  party  below,  drains  which  were  necessary  to  the 
health  of  the  town,  to  carry  off  water  and  filth,  thereby  ren- 
dering the  said  party's  place  uninhabitable.  The  injured 
party  applied  for  an  injunction,  and  the  Court  held,  in  very 
decided  terms,  that  even  though  the  cutting  of  the  drains 
were  necessary  to  the  health  of  the  town,  the  authorities 
could  not  create  such  a  nuisance,  to  the  destruction  of 
private  property. 

I  only  call  attention  to  that  case,  at  this  time,  in  order  to 
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show  that  there  are  authorities  holding  that  a  private  nuisance 
cannot  be  committed  even  by  mimicipal  authority,  as  that  is 
one  question  still  undetermined  in  this  case,  assuming  the  pro- 
ceedings of  the  Board  of  Trustees  to  be  regular  in  all  other 
particulars.    I  leave  this  point  open,  however,  till  the  hearing. 

The  defendants  must,  therefore,  be  adjudged  to  be  in  con- 
tempt. 

They,  however,  deny  any  intention  of  committing  any  con- 
tempt of  this  Court,  and  assert  that  they  resumed  and  pro- 
ceeded with  the  work  under  advice  of  counsel  that  this  later 
action  of  the  Board  of  Trustees  was  sufficient  authority  to 
justify  them  in  proceeding.  I  do  not  suppose  that  the  con- 
tempt was  willful,  and  I  do  not  propose  to  be  vindictive  in 
inflicting  a  penalty.  The  question  of  punishment  for  the 
contempt  was  not  particularly  discussed  on  the  hearing,  and 
I  do  not  know  what  the  actual  damage  to  the  complainant 
has  been,  as  there  is  no  special  evidence  upon  that  point,  and 
I  am,'  therefore,  not  prepared  at  present  to  announce  the 
penalty  which  should  be  inflicted.  In  order  to  enable  counsel 
to  prepare  and  produce  evidence  as  to  the  amount  of  dam* 
age  resulting  from  the  performance  of  this  work,  which  has 
been  done  since  the  issuing  of  the  injunction,  I  will  continue 
the  matter  until  Monday,  the  12th  instant,  at  11  o'clock  in  the 
forenoon. 

May  1,  1879. 

B.  S.  Brooks,  for  Complainant* 

T.  L  Bergin  and  George  W.  TowU,  for  defendant. 
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United  States  Oircuit  Court. 

[DISTKICT  OF  OREGON.] 


Monday,  October  14,  1878. 


TEBESA  E.  COULSON  \'b.  BTEON  Z.  HOLMES  et  al. 

1.  Revocation  of  WIU, — ^A  conveyance  of  property,  previously  devised,  wbrka 

a  revocation  of  such  devise;  and  this,  where  the  conveyance  is  to  the 
devisee,  accompanied  by  a  trast  in  favor  of  the  devisor. 

2.  Alter cUUm  of  Estate, — ^A  will  does  not  take  effect  upon  an  after-acquired 

estate,  and  any  alteration  of  the  estate  of  the  testator  in  the  premises, 
after  the  devise,  works  a  revocation  of  the  will. 

3.  Judgment  of  Probate  of   Will. — ^A  Court  may  determine  that  certain 

premises  are  not  within  the  operation  of  a  certain  will,  without  ques- 
tioning the  validity  of  such  will,  or  the  legality  of  the  judgment  admit- 
ting it  to  probate. 

Deaby,  J. 

This  suit  is  brought  to  establish  an  alleged  trust  in  certain 
real  property  situate  in  Portland,  in  favor  of  the  complainant, 
Teresa  E.  Coulson,  nee  Holmes,  and  her  two  sisters,  the  de- 
fendants, Alice  J.  Strowbridge  and  Mary  A.  Hueston,  who, 
having  refused  to  join  in  the  suit  as  complainants,  are  there- 
fore made  parties  defendant;  and  for  an  account  of  the  rents 
and  profits  as  against  the  defendant  Byron  Z.  Holmes;  and, 
also,  to  procure  an  equal  partition  of  the  premises  between 
the  plaintiff  and  said  defendants,  by  a  sale  thereof  and  a 
division  of  the  proceeds. 

The  bill  alleges  that  at,  and  long  before,  March  29,  1870, 
Thomas  J.  Holmes,  the  brother  of  the  plaintiff  and  the  de-* 
fendants,  was  the  owner  of  an  undivided  half  of  the  premises 
in  question,  and  the  defendant  Byron  Z.  the  owner  of  the 
other  such  half;  that,  at  the  date  aforesaid,  said  Thomas  J. 
executed  a  conveyance  of  his  interest  in  the  property  to  the 
plaintiff,  for  the  expressed  consideration  of  one  dollar,  but 
in  fact,  without  any  consideration,  and  in  trust  for  himself; 
that  at  and  before  the  date  of  such  conveyance,  the  said 
Thomas  J.  was  threatened  with  an  action  for  seduction,  and 
being  of  weak  mind  and  greatly  under  the  influence  of  the 
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plaintiff,  he  was  induced  by  the  latter  to  make  the  same,  so 
as  to  prevent  his  property  from  being  taken  to  satisfy  any 
judgment  for  damages  which  might  be  obtained  against  him 
in  such  action;  that  the  plaintiff  accepted  such  conveyance 
with  a  full  knowledge  and  understanding  of  the  purpose  with 
which  it  was  made,  but  afterward,  and  upon  various  pretenses, 
deferred  the  reconveyance  of  said  property  in  pursuance  of 
said  trust,  with  the  hope  of  defrauding  the  lawful  heirs  of 
said  Thomas  J.  of  their  just  rights  in  the  premises,  the  said 
plaintiff  being  well  aware  that  said  Thomas  J.  was  not  likely 
to  live  long;  that  said  Thomas  J.  died  on  December  27th, 
1875,  leaving  as  his  only  heirs  at  law  the  plaintiff  and  defend- 
ants; that  since  the  date  of  said  death  there  has  been  received 
and  appropriated  by  the  plaintiff,  from  the  rents  and  profits 
of  said  premises,  the  sum  of  $600  per  month;  that  said  prem- 
ises are  of  the  value  of  $30,000,  and  consist  of  lot  2  in  block 
38,  and  the  southwest  quarter  of  block  16,  together  with  a 
strip  80  feet  long  by  5^  feet  wide  off  the  west  end  of  lots  3 
and  4  of  said  block,  upon  which  there  are  valuable  buildings; 
that  an  equal  partition  of  the  same  among  the  parties  afore- 
said cannot  be  made  in  kind  without  irreparable  injury 
thereto;  and,  that  since  the  death  of  the  said  Thomas  J.  the 
complainant  has  frequently  demanded  from  the  defendant 
Byron  Z.  a  conveyance  of  her  interest  in  the  premises,  and 
an  account  of  the  rents  and  profits  thereof,  but  he  has  always 
refused,  and  claims  to  own  the  same  absolutely. 

The  defendants  Strowbridge  and  Hueston  do  not  answer. 
The  answer  of  the  defendant  Byron  Z.  admits  the  making  of 
the  conveyance  as  alleged,  but  denies  that  it  was  made  in 
trust,  and  denies  all  the  allegations  of  the  bill  as  to  the  causes 
which  induced  the  execution  of  the  same;  admits  that  since 
the  death  of  Thomas  J.  he  has  received  from  the  property, 
as  rents  and  profits,  about  $12,000,  and  that  the  rents  now 
amount  to  the  sum  of  $560  per  month. 

By  way  of  ''a  further  and  separate  answer,*'  the  defendant 
also  alleges,  that  Thomas  J.,  on  February  27th,  1868,  duly 
made  and  published  his  last  will  and  testament,  whereby  he 
bequeathed  and  devised  to  said  defendant  all  his  real  and 
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personal  property,  of  whatever  nature  and  kind;  that  the  said 
Thomas  J.  died  as  aforesaid,  leaving  said  will  unrevoked; 
that  the  conveyance  aforesaid  was  afterward  mad^  by  said 
Thomas  J.  to  prevent  the  possibility  of  his  intentions,  as 
expressed  in  said  will,  from  being  defeated  by  the  loss  or  de- 
stiniction  of  thd  same,  or  any  improvident  disposition  which 
he  might  otherwise  make  of  his  property  prior  to  his  death, 
and  not  with  any  intention  to  revoke  said  will;  and  that  the 
same  was  duly  proven  in  the  proper  court  about  April  16th, 
1877. 

The  complainant  excepts  to  so  much  of  the  answer  as  sets 
up  the  making  and  proof  of  the  alleged  will,  for  impertinence, 
upon  the  ground  that  the  subsequent  conveyance  of  the  same 
premises  operated  so  far  as  a  revocation  of  the  will. 

The  law  of  Oregon,  (g  790,  Civ.  Code,)  following  the  Statute 
of  Frauds  of  Charles  II,  g  6,  chap.  3,  provides,  that  '^a 
written  will  cannot  be  revoked  or  altered  otherwise  "  than  by 
another  writing,  executed  by  the  testator  in  the  same  manner, 
or  else  by  burning,  tearing,  canceling,  obliterating,  or  de- 
stroying the  will,  with  the  intent  and  purpose  of  revoking  the 
same,  by  the  testator,  or  in  his  presence  and  by  his  direction. 

But,  notwithstanding  this  statute,  it  has  always  been  held, 
that  a  wUl  may  be  revoked  by  implication,  or  inference  of 
law.     (4  Kent,  521.) 

Among  these  implied  revocations  is  any  act  of  the  testator 
which  alters  the  estate  or  interest  held  by  him  in  the  lands  de- 
vised at  the  date  of  the  will;  as,  for  instance,  a  conveyance  of 
the  same,  or  a  valid  contract  to  do  so.  The  will  takes  effect 
only  at  the  death  of  the  testator.  Beal  property  acquired  after 
making  the  will  goes  to  the  heir.  If,  therefore,  the  testator 
is  not  seized  at  the  time  of  his  death  of  the  same  estate,  or 
interest  in  the  premises,  that  he  was  at  the  time  of  making 
the  will,  the  same  does  not  pass  by  the  devise,  but  goes  to 
the  heir.  {Ballard  vs.  Carter^  5  Pick.,  144;  Jettie  vs.  Ficard, 
4  Or.,  298.) 

This  is  held  either  upon  the  ground  that  the  alteration  of 
the  estate  is  evidence  of  a  change  of  purpose  on  the  part  of 
the  testator;  or,  ntore  properly,  that  it  works  a  revocation  of 


\- 
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the  will  by  depriving  the  testator  of  the  estate  devised,  and 
thus  leaves  nothing  for  the  will  to  operate  upon  at  his  death. 
{Walton  vs.  WaUoriy  7  John.  Ch.,.268;  Mintise  vs.  Cox,  5 
Id.,  450;  Herritigton  vs.  Bxvdd,  6  Denio,  322;  Bodey  vs.  Bos- 
ley,  14  How.,  396;  Ballard  vs.  Carter,  5  Pick.,  116;  Kean^s 
Wm,  9  Dana,  25;  4  Kent,  528;  2  Am.  L.  Oas.,  668;  2  Green. 
Ev.,  g  686;  8  Bac.  Ab.,  600.) 

The  statute  of  this  State  upon  the  subject  of  wills  (§9)  has 
changed  this  rule,  so  far  as  to  provide,  that  '^a  bond,  covenant, 
or  ayr^emeat,  *  *  to  convey  any  property  devised  or  be- 
queathed in  any  last  will  previously  made,  shall  not  be  deemed 
a  revocation  of  such  previous  devise  or  bequest,"  but  that 
the  same  shall  pass  to  the  devisee,  subject  to  such. bond, 
covenant,  or  agreement.  A  mere,  agreement,  therefore,  to 
convey,  no  longer  works  a  revocation  of  a  previous  devise  of 
the  same  property;  but  a  conveyance,  or  other  act,  which 
passes  the  title  and  produces  an  alteration  in  the  estate  of  the 
devisor,  is  left  by  the  statute  to  have  the  same  effect  upon  a 
prior  devise  as  before  its  passage. 

The  answer  of  the  defendant  Byron  Z.  admits  the  convey- 
ance of  the  premises  to  himself,  subsequent  to  the  making  of 
the  will;  and  if  such  conveyance  was  absolute,  as  claimed  by 
said  defendant,  there  could  be  no  question  but  it  operated  to 
revoke  the  previous  devise  to  him.  In  that  case  Byron  Z. 
would  hold  under  the  deed,  and  not  the  will ;  because,  before 
the  will  took  effect,  (December  27th,  1875,)  the  testator  had 
conveyed  all  his  interest  in  the  premises  to  the  defendant, 
and  there  was  then  nothing  left  in  the  former  upon  which  it 
could  operate  or  take  effect.  In  such  case  the  devise  would 
be  adempt  or  defeated. 

Upon  this  yiew  of  the  matter,  any  reference  in  the  answer 
to  this  wiU,  except  so  far  as  the  personalty  is  concerned,  is 
certainly  impertinent.  For,  as  to  the  realty  conveyed  by  the 
deed,  the  will  is  non-existent,  and  of  no  effect.  In  Eean's 
Will,  supra,  Patrick  Eean  devised  a  tract  of  land  to  John 
Kean,  and  afterward  executed  a  deed  conveying  him  the 
same  land.  The  Court  held,  that  Eean  took  the  land  under 
the  deed,  and  not  the  will;  and  ''consequently,  the  wiU  was  in- 
operative and  void  *' — that  is,  so  far  as  the  land  conveyed 
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was  ooncemed.  But  the  bill  alleges  that  thUi  conveyance 
was  made  in  trust  for  the  grantor  therein,  and  unless  it  was 
so  made,  the  complaint  has  no  equity.  The  e£Eect  of  the  con- 
venance  upon  this  view  of  the  transaction,  was  to  pass  the 
legal  estate  that  was  in  Thomas  J.,  at  the  time  of  making 
the  will,  out  of  him  and  into  the  defendant,  Bjron  Z.,  but  in 
trust  for  the  use  and  benefit  of  Thomas  J.  It  was  said  by 
Lord  Mansfield,  in  Doe  ts.  Pott,  (2  Doug.  722,)  that  the  doc- 
trine of  revocation  by  alteration  of  the  estate  had  been  car- 
ried to  an  absurd  length  in  some  of  the  English  cases,  and 
in  Ballard  vs.  Carter ^  supra,  Pabkeb  J.,  in  delivering  the 
opinion  of  the  Court,  said,  that  in  assenting  to  the  doctrine — 
''we  would  understand  by  any  alteration  of  an  estate,  a  ma- 
terial alteration;  one  which  changes  the  nature  and  effects 
of  the  seizin  of  the  testator;"  and  the  Court  was  not  inclined 
"  by  anticipation,  to  adopt,  as  law,"  such  cases  as  where  the 
alteration  was  for  the  express  purpose  of  giving  effect  to  a 
will,  or  where  an  estate  was  changed  to  a  fee  by  a  common 
recovery,  the  testator  supposing,  when  he  made  his  will, 
that  he  had  a  fee,  or  when  the  testator,  parting  with  his  es- 
tate for  an  instant,  took  the  same  estate  back  again,  or  con- 
veyed the  estate  to  another  for  his  own  use,  but  would 
consider  them  when  they  arose. 

But  in  Walton  vs.  Walton,  snpra,  Chancellor  Kent  held, 
that  an  agreement  to  seU,  being  in  equity  equivalent  to  a  con- 
veyance, was  a  revocation  of  a  prior  devise  of  the  same  prop- 
erty— and  this,  although  such  an  agreement  was  rescinded, 
whereby  the  testator,  at  his  death,  held  his  estate  in  the 
lands  free  from  the  effect  of  tlie  act  which  produced  the  re- 
vocation— substantially  as  though  it  had  never  taken  place. 

And  in  Bodey  vs.  Bodey,  supra,  Mr.  Chief  justice  Taney 
states  the  rule  with  apparent  approval  which  is  deduced 
from  the  authorities  in  4  Kent,  583,  as  follows:  ''  The  same 
interest  which  the  testator  had  when  he  made  his  will  should 
continue  to  be  the  same  interest,  and  remain  unaltered  to 
his  death,  and  that  the  lea^t  alteration  in  that  interest  is  a 
revocation."  In  this  case,  the  legal  estate  in  the  prem- 
ises passed  from  the  divisor  to  the  divisee  by  the  con- 
:  yeyance  of  March  29th,  1870 — according  to  tiie  answer,  abso- 
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lately,  bat  according  to  the  bill,  in  trast  for  the  grantor.  In 
^e  one  case,  the  whole  estate  having  passed  from  the  testa- 
tor, and  none  taken  back,  nothing  is  left  on  which  the  devi  .e 
can  op'erate,  and  it  mast  fail,  not  so  mach  on  the  groand  of 
revocation,  as  the  want  of  a  subject  matter  on  which  to  oper- 
ate. (2  Am.  L«  Gas.,  671.)  In  the  other  case,  the  whole 
estate  passed  from  the  divisor  also,  bat  at  the  same  time  he 
took  back  another  estate  m  the  premises — a  ase  to  himself. 
And  althongh  this  may  be  said  to  be  substantially  the  same 
estate,  yet  it  is  technically  different.  There  was  an  altera- 
tion of  the  estate,  and  that,  according  to  all  the  authorities^ 
works  a  revocation  of  the  devise. 

The  application  of  this  rule  to  cases  where  the  conveyance 
is  inoperative  and  passes  no  estate,  or  where  by  the  same  in- 
-strument  or  transaction  the  testator  takes  back  a  beneficial 
interest  in  the  property,  doubtless  had  its  origin  in  the  very 
natural  preference  which  the  common  law  gave  to  the  heir 
over  the  devisee — a  stranger  to  the  inheritance.  In  England 
since  1  Yic,  eh.  26  §  23,  and  in  many  of  the  American 
States,  this  rule  has  been  modified  by  statute,  so  that  a  con- 
veyance shall  not  affect  the  operation  of  a  prior  devise  upon 
any  interest  in  the  property  which  the  testator  had  power  to 
devise  at  his  death.  (1  Bed.  on  Wills,  838.)  Even  under 
this  rule,  an  absolute  and  unqualified  conveyance  of  the  de- 
,vise,  works  a  revocation  of  the  will  ex  neceseitcUe,  but  any 
disposition  short  of,  or  other  than  this,  leaves  the  devise  to 
stand  subject  to  the  conveyance.  Under  these  statutes,  the 
legal  estate  in  the  premises  in  controversy  would  vest  in  the 
defendant,  Byron  Z.,  at  the  date  of,  and  by  means  of,  the. 
deed,  while  the  trust  estate,  or  use,  given  to  Thomas  J., 
would  also  pass  to  the  former,  under  the  will,  upon  the 
death  of  the  latter. 

If  the  la^  were  not  so  well  settled  otherwise  by  a  long  and 
uniform  course  of  decisions,  and  if  the  Oregon  statute  chang- 
ing the  rule  as  to  agreements  to  convey  had  not  omitted 
conveyances  therefrom,  and  therel^j^  indicated  the  intention 
of  the  Legislature  to  leave  them  to  have  the  same  effect 
upon  A  prior  devise  as  before,  I  should  be  inclined  to  hold, 
that  this  was  a  case  where  the  alteration  of  the  estate,  being 
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technical,  rather  than  Bnbstantial,  is  not  sufficient  to  revoke 
the  prior  devise,  but  rather  suggests  an  intention  to  antici- 
pate or  facilitate  it  by  vesting  the  legal  estate  in  the  devisee 
at  once,  and  leaving  the  use  to  pass  to  him  under  the  will 
upon  the  death  of  the  testator. 

But  this  point  was  not  made  in  the  argument  for  the  de- 
fendant. Indeed,  the  ground  mainlj  relied  upon  for  the  de- 
fense was,  that  ''the  question  whether  the  will  was  revoked 
or  not  is  a  question  oifaetum-^  and  that  this  question,  under 
the  law  of  Oregon,  is  in  ''the  first  instance  exclusively  for 
the  Probate  Court,'*  and  cannot  be  inquired  into  collateraily 
in  any  other;  citing  1  Jarman,  106,  150,  220;  2  Green,  Ev.  ^ 
680;  California  vs.  McOlynn,  20  Cal.,  262,  and  other  like  au-* 
thorities. 

But,  as  has  been  shown,  a  will  may  be  revoked  by  impli- 
cation or  operation  of  law,  as  well  as  by  the  express  act 
of  the  testator;  and  the  question  of  revocation  in  this 
case  i^  one  of  law,  and  not  of  fact.  The  inquiry  does  not 
touch  the  validity  of  the  will,  nor  the  legality  of  the  judg- 
ment of  the  County  Court  admitting  it  to  probate.  There- 
fore, it  is  not  necessary  to  consider  whether  by  the  laws  of 
this  State  the  judgment  of  such  Court  is  conclusive  upon  the 
validity  of  the  will  or  not.  In  both  Bodey  vs.  Bodey  and 
Ballard  vs.  Cc^ter^  supra,  it  was  held  that  the  devise  was  re- 
voked, and  that  the  property  passed  under  the  conveyance, 
and  not  the  wiU.  But  it  does  not  appear  to  have  been  sug- 
gested that  that  was  a  collateral,  or  any  attack  upon  the 
judgment  of  the  Court  admitting  the  will  to  probate.  In 
fact,  neither  the  will  nor  the  judgment  of  the  County  Court 
can  be  affected  by  the  decree  of  the  Court  in  this  suit.  At 
most,  the  Court  will  only  determine  that  the  premises  in 
question  are  not  within  the  purview  or  operation  of  the  will- 
that  the  estate  of  the  testator  therein,  at  the  time  of  his 
death,  having  been  acquired  in  contemplation  of  law,  after 
the  devise,  is  not  affected  by  it. 

The  exceptions  are  allowed. 

John  H,  Beed  and  Sidvey  DeU  for  the  complainant. 

Eugene  A.  Cronin  and  John  Waldo  for  the  defendant. 
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Becent  Decisions. 


false  imprisonment. 

A  Justice  of  the  Peace  issuing  a  warrant  without  jurisdic- 
tion, is  guilty  of  false  imprisonment.  (TruesdeUvs.  Combs; 
Ohio.) 


FIBE  INSURANCE. 

An  overvaluation,  honestly  made,  and  not  intended  to  de- 
ceive or  defraud,  will  not  avoid  a  contract  of  insurance. 
(FlarUers'  Ins,  Co,  vs.  Myers;  Miss.) 


INVENTIONS. 

A  patented  invention  is  not  anticipated  by  a  prior  device 
capable  of  producing  the  same  result  but  by  different  pro- 
cesses; nor  is  a  simple,  economical  machine  anticipated  by 
one  more  complicated  and  expensive.  (Chttfried  vs.  Bar- 
thobmae;  TJ.  8.  Cir.  Ot,  N.  D.  HI.) 


ADMINISTRATORS  AND  EXECUTORS. 

Administrator's  Bight  to  Beal  EstoJte — Landlord  and  Ten- 
ant,— It  is  not  the  duty  of  an  administrator  to  take  posseis- 
sion  of  land  of  which  his  intestate  died  seized,  unless  the 
rents  and  profits  thereof  are  needed  in  the  settlement  of  the 
estate;  and  until  he  does  take  possession,  the  heir  may 
maintain  ejectment  for  the  land,  although  the  estate  has  not 
been  settled  and  distributed  by  judgment  of  the  Probate 
ourt.  If  the  administrator  has  not  taken  possession  of  the 
land;  if  the  rent  is  not  needed  in  the  settlement  of  the 
estate,  and  if  there  is  nothing  in  his  relations  to  the  occupant 
analogous  to  the  relation  of  landlord  and  tenant,  he  cannot 
maintain  an  actio:^  for  use  and  occupation.  {Filby  vs.  (7ar- 
ricr,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  Jan.  30,  p.  133.) 
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AndRary  Administratton. — ^In  ajicillary  administration,  in 
Pennsylvania,  of  the  efieets  of  a  decedent  who  was  dom- 
iciled elsewhere,  the  Court  will  paj  only  such  claims  as  are 
proved  by  residents  of  Pennsylvania,  and  order  the  fund  to 
be  turned  over  to  the  foreign  administrator,  and  non-resident 
creditors  must  resort  to  that  jurisdiction.  (Barry's  Appeal, 
Foster's  Estate.  Sup.  Ot.  Pa.,  W.  N.  C,  Feb.  6,  p.  383.) 

Estate  of  Living  Person. — ^A  Probate  Court  has  no  jurisdic- 
tion to  administer  upon  the  estate  of  a  living  person,  and  all 
proceedings  thereto  are  absolutely  .void.  (Mdia  vs.  Sifn- 
mona,  Sup.  Ct.  Wis.,  Alb.  L.  J.,  March  8,  p.  198.) 

Pitblic  Administrator — JFbreign  Corporation. — ^A  public  ad- 
mistrator  in  Missouri  has  no  authority  to  sue  a  foreign  cor- 
*  poration  doing  business  there,  upon  a  contract,  not  made  t>r 
to  be  executed  in  that  State,  with  a  citizen  of  another  State, 
who  neither  died,  nor  resided,  nor  left  any  estate,  in  Mis- 
souri. (Union  Mutual  Life  Ins.  Co.  vs.  Letms,  U.  S.  Sup. 
Ct.,  Cent.  L.  J.,  Feb.  21,  p.  145;  Ch.  Leg.  N.,  Jan.  18,  p. 
139.) 


ADMntALTT. 

Salvage — Depredation  in  Value. — ^A  salvor  must  share  the 
loss  by  depreciation  in  value.  He  is  sub  modo  a  joint  owner, 
and  in  the  absence  of  an  express  contract,  he  cannot  recover, 
either  on  the  theory  of  a  debt  due  the  owner,  or  a  lien  to  be 
satisfied,  at  all  hazards,  to  the  full  extent  of  the  proceeds  in 
the  registry.  (The  Carl  Schurz,  U.  S.  Dist.  Ct.  West  Dis. 
Tenn.,  Cent.  L.  J.,  Feb.  21,  p.  146.) 


AGENCY. 

Declarations  of  Agent — Res  Crestae. — The  declarations  of  an 
agent,  to  be  admissible  and  bind  the  principal,  must  be 
made  at  the  time  of  the  transaction,  and  be  a  part  of  the 
res  gestae.  {Austin  vs.  Austin,  Sup.  Ct.  Wis.,  Wis.  Leg.  N., 
Feb  6,  p.  146.) 
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Current  Topics. 

The  following  persons  were  admitted  to  practice,  on  the 
13th  day  of  May,  by  the  Supreme  Court  of  this  State,  as 
attorneys  and  counselors,  after  a  close  and  critical  examina- 
tion: Mary  Josephine  Young,  Horace  G.  Piatt,  R.  H.  F. 
Variel,  John  M.  Gregory,  Chas.  C.  Paulk  and  J.  C.  B. 
Hebbard.  Mrs.  Young  is  the  wife  of  J.  N.  Young,  a  prom- 
inent attorney  at  Sacramento,  and  she  has  the  honor  of  being 
the  first  woman  in  this  State  who  has  obtained  a  license  to 
practice  law  from  the  Supreme  Court.  We  are  informed  that 
she  passed  an  exceedingly  satisfactory  examination,  and  is 
worthily  entitled  to  the  honors  thus  placed  upon  her,  without 
partiality  or  undue  gallantry.  The  problematic  question  of 
the  success  of  female  practitioners,  it  seems,  will  soon  be 
practically  settled. 

The  members  of  the  bar  of  this  city  are  discomfited  at  the 
anticipated  early  adjournment  of  the  Courts  for  a  vacation 
for  two  months.  There  are  a  few  practitioners  who  will  make 
no  objection  to  so  early  an  adjournnpient,  but  to  the  great 
body  of  the  profession  so  early  and  so  continued  a  vacation 
will  prove  a  severe  loss.  They,  in  a  legal  and  reasonable 
sense,  have  a  right  to  expect  the  Courts  to  be  opem  for  a  full 
transaction  of  business,  something  more  than  nine  or  ten 
months  in  a  year,  with  sessions  aggr^ating  three  to  four 
hours  per  day.  The  labors  of  the  judges  are  truly  excessive, 
'  but  it  must  be  presumed  that  these  things  were  duly  con- 
sidered in  connection  with  the  good  salaries  to  be  paid,  when 
they  consented  to  serve  the  public.  Their  labors,  however, 
are  not  more  arduous  than  those  of  the  bar. 

Our  subscribers  are  too  impatient.  It  is  true,  many  weeks 
have  passed  since  our  Supreme  Court  has  filed  a  written 
opinion,  yet  no  censure  should  be  indulged  in.  The  judges 
are  working  hard,  and  propose  to  give  each  case  mature  de- 
liberation, notwithstanding  the  hint  thrown  out  by  the  ninety 
dBjs  provision  of  the  New  Constitution. 


226  The  Pacific  Coast  Law  Joubnal. 

We  call  attention  to  the  foUowing  cases  apfjearing  in  this 
issue:  Armstrong  vs.  Beadle  et  al.y  in  which  Judge  Sawyer, 
of  the  U.  S.  Circuit  Court,  for  the  district  of  California, 
holds  that  the  statute  of  California  giving  a  right  of  action 
for  negligence,  resulting  in  death,  has  no  extra-territorial  ap- 
plication; Jennison  vs.  Kirk,  a  decision  by  theU.  S.  Supreme 
Court,  respecting  ditch  and  canal  owners,  under  the  act  of 
Congress  of  July  26th,  1866,  and  United  States  vs.  Macon 
County,  respecting  municipal  bonds. 

The  Supreme  Court  of  the  United  States,  at  its  present 
term,  in  the  case  of  Bart  vs.  Panjavd,  held:  1.  Though 
an  objection  to  a  juror  as  legally  disqualified  be  improperly 
overruled,  the  error  is  cured  if  it  appears  aflSrinatiTely  that 
he  was  not  on  the  jury  when  the  case  was  tried,  and  it  does 
not  appear  that  the  party's  right  of  peremptory  challenge 
wa«  abridged  in  getting  him  off.  2.  A  man  offered  as  a  juror 
is,  no  more  than  a  witness,  compelled  to  disclose  under  oath 
his  guilt  of  a  crime  which  would  disqualify  him.  The  party 
relying  on  such  disqualification  must  prove  it  by  other 
evidence  if  the  juror  declines  to  answer.  3.  In  an  action  of 
ejectment  or  trespass  to  land,  actual  possession,  or  receipt  of 
rent  by  plaintiffs  prior  to  eviction,  i%  prima  facie  evidence  of 
title,  on  which  recovery  can  be  had  against  a  naked  tres- 
passer.    (Citing  Hutchinson  vs.  Perley,  4  Cal.,  33;  Ncigk  vs. 

Maasey,  9  Cal.,  426.)  Mr.  Justice  Field  concurring,  says: 
''  I  agree  with  the  Court  that  the  juror  Holmes,  in  this  case, 
could  not  be  required  to  answer  the  questions  put  to  him; 
but  I  go  further.  I  do  not  think  that  the  act  of  Congress, 
which  requires  a  test  oath  as  to  past  conduct,  and  thereby 
excludes  a  great  majority  of  the  citizens  of  one  half  the 
country  from  the  jury  box,  is  valid.  In  my  judgment  the  act 
is  not  only  oppressive  and  odious  and  repugnant  to  the  spirit 
of  our  institutions,  but  is  unconstitutional  and  void.  As  a 
war  measure,  to  be  enforced  in  the  insurgent  States  when 
dominated  by  the  national  forces,  it  could  be  sustained;  but 
after  the  war  was  over,  and  those  States  were  restored  to  their 
normal  and  constitutional  relations  to  the  Union,  it  was  as 
much  out  of  place,  and  as  inoperative  as  would  be  a  law 
quartering  a  soldier  in  everv  Southern  man's  house.  Mr. 
Justice  Strong  dissents  on  tne  ground  that  the  evidence  of 
plaintiff's  possession  was  not  sufficient  to  raise  the  presump- 
tion of  title. 
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United  States  Circuit  Court,  Ninth  Circuit, 

DISTBICT  OF  CALIFOBNIA. 


JOHN  ABMSTRONG  vs.  DONALD  BEADLE  et  at. 

1.  Action  for  Death  by  Negligence,  The  Statute  of  California  giving  a  right 
of  action  for  negligence,  resulting  in  death,  has  no  exUra4erritorial 
operation. 

9.  Same,  Bigh  Seas.  Death,  resulting  ftom.  negligence,  on  the  high  seas 
is  not  within  the  statute. 

3.  Right,  not  Remedy,  The  statute  gives  a  nev  right  of  action,  not  merely 
a  remedy  for  an  eiisting  right. 

Sawter,   Oircoit  Judge :    The  complaint  alleges,  that  the 
plaintiff  and  his  wife  took  passage  upon  the  steamer  '^East^ 
port/'  owned  by  the  defendants,  at  Empire  Oitj,   in  the 
State  of  Oregon,  for  San  Francisco,  in  the  State  of  Califor- 
nia;   that  on  the  voyage  the  steamer,  near  Point  Arena, 
struck  a  rock,  and  settled  down  in  the  water  and  became  im* 
movable;  that  plaintiff's  wife  afterward  entered  a  surf  boat, 
by  direction  of    the  master,   whereupon  one  end  of   the 
boat  fell  suddenly  into   the    sea,    in  consequence  of   the 
negligence   of   those  in   charge,  and   plaintiffs  wife    was 
precipitated  into  the  sea  and  drowned.   The  action  is  brought 
under  section  377  of  the  Code  of  Civil  Procedure,  for  damages 
sustained  by  the  loss  of  the  wife.     The  provision  is,  that 
'*  When  the  death  of  a  person  is  caused  by  the  wrongful  act 
or  neglect  of  another,  his  heirs,  or  personal  representatives 
may  maintain  an  action  for  damages  against  the  person  cans* 
ing  the  death."    The  answer  admits  the  principal  facts;  but 
alleges,  that  while  said  steamship  was  proceeding  on  her  voy- 
age, and  on  the  high  seas,  the  said  steamship  was,  by  the  per- 
ils and  accidents  of  the  seas,  forced  and  cast  upon  a  rock, 
whereby  the  ship  and  cargo  became  a  total  loss,  and  the 
death  of  plaintiffs  wife  thereby  occurred  without  the  privity 
or  knowledge  of  defendant.     Other  facts  were  alleged,  de- 
signed to  bring  the  case  within  the  provisions  of  section 
4283  of  the  Bevised  Statutes  of  the  Unifed  States.    The 
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plaintiff  demurs  to  this  answer,  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  defense. 

The  first  point  presented  is,  that  the  statute  has  no  extra- 
territorial operation,  and  is  limited  to  accidents  occurring 
within  the  territorial  jurisdiction  of  the  State;  and  as  the 
death  occurred  upon  the  high  seas,  beyond  the  legislative 
jurisdiction  of  the  State,  the  statute  is  inapplicable.  There 
was  no  liability  at  common  law  for  tlie  death  of  a  party,  re- 
sulting under  circumstances  like  those  set  out  in  the  com- 
plaint; and  unless  the  statute  in  question  gives  the  right  of 
action,  the  plaintiff  cannot  recover.  The  statute,  undoubt- 
edly, creates  a  new  right  of  action,  and  does  not  merely  give 
a  remedy  for  a  right  already  existing.  If  it  operates  beyond 
the  territorial  jurisdiction  of  the  State,  then  it  becomes  a 
universal  law,  applicable  to  all  countries,  and  the  Legislature 
of  California  would  be  adopting  a  code  of  laws  affecting  the 
rights  of  parties  arising  out  of  acts  done  wholly  in  foreign 
countries.  If  California  can  pass  laws  of  the  kind,  opperat- 
ing  extra-territorially,  then  other  States  and  countries  can  pass 
laws  upon  the  same  subject  operating  in  California,  and 
these  laws  may  be  in  conflict;  but  there  is  nothing  in  the 
statute  to  indicate  that  it  was  intended  to  operate  beyond 
the  limits  of  the  State.  After  giving  a  synopsis  of  the  stat- 
utes of  the  several  States  which  have  legislated  on  the  sub- 
ject. Shearman  and  Bedfield,  in  their  work  on  negligence, 
state  the  rule,  as  to  their  effect,  as  follows : 

''The  operation  of  these  statutes  is  limited  to  the  territory 
of  the  States  which  have  enacted  them.  No  action  can  be 
maintained  upon  one  of  these  statutes,  if  the  deceased  per- 
son received  the  fatal  injury  at  a  place  not  within  the  limits 
of  the  State  by  which  such  statute  was  enacted,  whether 
such  place  be  in  another  State,  or  upon  the  high  seas.''  (Sec. 
296.)  The  rule  as  stated  is  fully  sustained,  both  by  reason 
and  the  authorities.  (Whit/ord  vs.  Panama  Railroad  Co., 
23  N.  T.  465;  Meahlar  vs.  N.  dk  N.  Y.  T.  Co.,  35  N.  T.  352; 
Needham  vs.  Grand  Think  B.  B.  Co.,  38  Vt.  295;  Sdma,  B. 
dt  D.  B.  Co.  vs.  Lacy,  43  Geo.  461;  S.  B.  &  D.  B.  Co.  vs.  Lacy, 
49  Geo  107;  Wbodward  vs.  M.  S.dkN.  Jnd.  B.  Co.,  10  Oh.  St. 
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122.)  In  the  latter  casiB,  where  the  death  resulted  from  neg* 
ligence  in  niinois,  the  statutes  of 'which  State  gave  a  right 
of  action  for  the  death  to  the  administrator,  the  Court  go  so 
far  as  to  hold,  that  the  statute  of  Illinois  can  haye  no  opera* 
tion  in  Ohio,  and  that  the  action,  though  maintainable  in 
Illinois,  cannot  be  maintained  in  the  State  of  Ohio.  So,  in 
Massachusetts,  it  is  held  that  the  action  upon  the  statute 
cannot  be  maintained  outside  of  the  State  enacting  it.  In 
this  case,  it  appears  both  from  the  complaint  and  answer, 
that  the  negligence  complained  of,  and  the  death  occurred 
upon  the  high  seas,  outside  of  the  territorial  jurisdiction  of 
the  State.  It  is,  therefore,  not  within  the  operation  of  the 
statute. 

There  was  a  total  loss  of  vessel  and  cargo,  except  as  to 
three  hundred  dollars,  for  which  the  wreck  was  sold  by  the 
underwriters  after  abandonment,  and  whatever  insurance 
money  was  due.  This  case  is,  undoubtedly,  within  the 
provisions  of  section  4283  of  the  Revised  Statutes  of  the 
United  Strtes,  limiting  the  liability  of  owners  of  vessels,  as 
it  was  engaged  in  inter^state  and  foreign  commerce.  {Lord 
vs.  OoodaU,  Nekon  and  Perkina  Steamship  Co.,  4  Sawyer 
292.)  But,  as  it  is  held  that  the  case  is  not  within  the 
statute,  and  there  is  no  liability  at  all,  it  is  unnecessary 
to  consider  the  other  points,  as  to  whether  there  can  be 
a  recovery  to  the  extent  of  the  insurance  money,  or  the 
three  hundred  dollars  for  which  the  wreck  sold. 

Demurrer  overruled. 

May  12,  1879. 

T.  P.  Ryan  for  Plaintiff. 

Androa  dc  Page  for  Defendant. 
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Sttpreme  Court  of  the  United  States. 

OcTOBEK  Term,  1878. 


(No.  199.) 
S.  JENNISON,  ExBCUTOE  of  R.  B.  Titcomb, 

VB. 

J.  T.  KIRK. 

1.  The  ninth  section  of  the  act  of  Congress,  of  July  86,  1866,  '*  gmnting 

the  right  of  way  to  ditch  and  canal  owners  over  the  public  lands,  and 
for  other  purposes,"  enacts:  '*  That  wheneyer,  by  priority  of  posses- 
sion, rights  to  the  use  of  water  for  mining,  agricultural,  manufactur- 
ing, or  other  i^urposes,  h&ve  vested  and  accrued,  and  the  same  are 
recognized  and  acknowledged  by  the  local  customs,  laws,  and  the  de- 
cisions of  Courts,  the  possessors  and  owners  of  such  vested  rights 
shall  be  maintained  and  protected  in  the  same;  and  the  right  of  way 
for  the  construction  of  ditches  and  canvas,  for  the  purposes  aforesaid,  is 
hereby  acknowledged  and  confirmed :  Provided,  however,  that  when- 
ever, after  the  passage  of  this  act,  any  person  or  persons  shall,  in  the 
construction  of  any  ditch  or  canal,  injure  or  damage  the  possession  of 
any  settler  on  the  public  domain,  the  party  committing  such  injury  or 
damage  shall  be  liable  to  the  party  injured  for  such  injury  or  damage;*' 
Held,  1st,  that  this  section  only  confirms  to  the  owners  of  water-rights 
and  of  ditches  and  canals  on  the  public  lands  of  the  United  States 
the  same  rights  which  they  held  under  the  local  customs,  laws  and 
decisions  of  the  Courts,  prior  to  its  passage;  and,  2d,  that  the  proviso 
confers  no  additional  rights  upon  the  owners  of  ditches  subsequently 
constructed;  but  simply  renders  them  liable  to  parties  on  the  public 
domain  whose  possessions  may  be  injured  by  such  construction. 

2.  The  origin  and  general  character  of  the  customary  law  of  miners  stated 

and  explained. 

3.  By  that  law  the  owner  of  a  mining  claim  and  the  owner  of  a  water-right 

in  California  hold  their  respective  properties  from  the  dates  of  their 
appropriation,  the  first  in  time  being  the  first  in  right;  but  where  both 
rights  can  be  enjoyed  without  interference  with  or  material  impairment 
of  each  other,  the  enjoyment  of  both  is  allowed. 

4.  By  that  law  a  person  cannot  construct  a  ditch  to  convey  water  across 

the  mining  claim  of  another,  taken  up  and  worked  according  to  that 
law  before  the  right  of  way  was  acquired  by  the  ditch  owner,  so  as  to 
prevent  the  further  working  of  the  claim  in  the  usual  manner  in  which 
such  claims  are  worked,  nor  so  as  to  cut  off  the  use  of  water  previously 
appropriated  by  the  miner  for  working  the  claim,  or  for  other  beneficial 
purposes. 
6.    Accordingly,  where  the  0¥mer  of  a  mining  chum  worked  by  the  method 
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known  as  **  the  hydraulic  process,"  cut  and  washed  away  a  portion  of 
a  ditch  so  as  to  let  out  the  water  flowing  in  it,  the  ditch  having  been 
80  constructed  across  the  claim  previously  acquired  as  to  prevent  it 
from  being  further  worked  by  that  method,  and  to  prevent  the  ubo 
of  water  previously  appropriated  by  him  ;  Held,  that  the  cutting  and 
washing  away  of  the  ditch,  it  having  been  done  in  order  that  the  claim 
might  be  worked  and  the  water  used  as  before,  was  not  an  injuiy  for 
which  damages  could  be  recovered. 

Error  to  the  Supreme  Court  of  California. 

Mr.  Justice  Field  delivered  the  opinion  of  the  Court. 

In  1873,  the  plaintiff's  testator  constructed  a  ditch  or  canal 
in  Placer  County,  California,  to  convey  the  waters  of  a  canon 
and  of  tributary  and  intermediate  streams,  to  a  mining  lo- 
cality known  as  Georgia  Hill,  distant  about  seventeen  miles, 
for  mining,  milling  and  agricultural  purposes,  and  for  sale. 
The  ditch  was  completed  in  December  of  that  year,  and  im- 
mediately thereafter  the  waters  of  the  canon  were  turned  into 
it.  The  ditch  had  a  capacity  to  can'y  a  thousand  inches  of 
water,  and  it  is  alleged  that  during  the  rainy  season  of  the 
year  in  California,  which  extends  from  about  the  first  of 
November  to  the  first  of  April,  the  canon,  tributaries  and 
intermediate  streams  would  supply  that  quantity,  and  during 
the  dry  season  not  less  than  one  hundred  inches.  The  in- 
tention of  the  testator,  as  declared  on  taking  the  initiatory 
steps  for  their  appropriation,  was  to  divert  two  thousand 
inches  of  the  waters  by  means  of  a  flume  and  ditch. 

In  its  course  to  Georgia  Hill,  the  ditch  crossed  a  gulch  or 
canon  in  the  mountains  known  as  Fulweiler's  gulch,  the 
waters  of  which  had  been  appropriated  some  years  before  by 
the  defendant,  who  had  consbructed  ditches  to  receive  and 
convey  them  to  a  reservoir,  to  be  used  as  needed.  One  of 
these  ditches  in  the  gulch  was  intersected  by  the  ditch  of  the 
testator,  and  the  waters  which  otherwise  would  have  flowed 
in  it  were  diverted  to  his  ditch.  The  defendant  thereupon 
repaired  and  reopened  his  own  ditch,  turing  into  it  the  waters 
which  had  previously  flowed  in  it»  and  in  so  doing  cut  and 
washed  away  a  portion  of  the  ditch  of  the  testator,  so  as  to 
let  out  the  waters  brought  down  from  the  canon  above  and 
the  intermediate  streams.     It  is  for  alleged  damages  thus 
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caused  to  the  testator,  and  to  restrain  the  continuance  of  the 
alleged  injury  to  his  ditch,  and  any  interference  with  its  use, 
that  the  present  action  was  brought. 

The  defendant  not  only  justified  the  cutting  of  the  testa- 
tor's ditch  in  the  manner  stated,  because  necessary  for  the 
repair  and  reopening  of  his  own  ditch,  and  to  retain  the 
waters  of  the  gulch  previously  appropriated  and  used  by 
him,  but  on  the  further  ground  that  the  ditch  of  the  testator 
traversed  mining  claims  owned  many  years  before  by  him,  or 
those  through  whom  he  derived  his  interest,  and  would  pre- 
vent their  being  successfully  worked. 

It  appears,  from  the  answer,  which  the  Court  finds  to  be 
correct  in  this  particular,  that  for  many  years  prior  to  this 
action,  the  defendant,  or  his  grantors  and  predecessors  in 
interest,  had  been  in  the  possession  of  a  portion  of  Ful- 
weUer's  gulch,  extending  from  a  point  about  1,200  feet  below 
the  crossing  of  the  testator's  ditch  to  a  point  about  1,200 
feet  above  it,  including  the  bed  of  the  gulch  and  fifty  feet  of 
its  banks,  on  each  side;  that  during  this  period  the  ground 
was  continuously  held  and  worked  for  mining  purposes,  and 
as  a  mining  claim,  in  accordance  with  the  usages,  customs 
and  laws  of  miners  in  force  in  the  district;  that  in  working 
the  claim  and  extracting  the  gold,  the  method  employed  was 
what  is  termed  **the  hydraulic  process,"  by  which  a  large 
volume  of  water  is  thrown  with  great  force  through  a  pipe  or 
hose  upon  the  sides  of  the  hills,  and  the  gold-bearing  earth 
and  gravel  are  washed  down,  and  the  gold  so  loosened  that 
it  can  be  readily  separated;  and  that  the  ditch  of  the  testator 
traversed  the  immediate  front  and  margin  of  this  gold-bear- 
ing earth  and  gravel,  rendering  the  same  inaccessible  from 
the  outlets  of  the  gulch,  down  which  they  would  be  washed, 
thus  practically  destroying,  if  allowed  to  remain,  the  work- 
ing of  the  mining  ground. 

On  the  argument,  it  was  admitted,  that  the  defendant's 
right  of  way  for  his  ditch  was^superior  to  the  tesiator's  right 
of  way  for  the  one  owned  by  him,  being  earlier  in  construc- 
tion, and  the  waters  of  the  gulch  being  first  appropriated; 
and,  therefore,  that  the  duty  rested  upon  the  testator,  and 
since  his  death,  upon  his  executor,  to  so  adjust  the  crossings 
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of  the  ditches  as  not  to  interfere  with  the  full  use  and  enjoy- 
ment, by  the  defendant,  of  his  prior  right.  It  was  contended 
that  such  crossings  had  been  so  adjusted  by  the  testator,  but 
were  destroyed  by  the  defendant. 

It  was  also  admitted,  that  the  extension  of  the  testator's 
ditch,  at  the  place  where  it  was  constructed  across  the  claim 
of  the  defendant,  prevented  the  successful  working  of  the 
claim;  but  as  the  land  over  which  the  ditch  passed,   and  on 
which    the    claim    is  situated,  is  a  portion  of  the    public 
domain  of  the  United  States,  it  was  contended  that  the  right 
of  way  for  the  ditch  was  superior  to  the  right  to  work  the 
claim;  and  that  such  superior  right  was  conferred  by  the 
ninth  section  of  the  act  of  Congress  of  July  26th,    1866. 
That  section  enacts:     **That  whenever,   by  priority  of  pos- 
session, rights  to  the  use  of  water  for  mining,  agricultural, 
manufacturing,  or  other  purposes,  have  vested  and  accrued^ 
and  the  same  are  recognized  and  acknowledged  by  the  local 
customs,  laws  and  the  decisions  of  Courts,  the  possessors 
and  owners  of  such  vested  rights  shall  be  maintained  and 
protected  in  the   same;  and  the  right  of  way  for  the  con- 
struction of  ditches  and  canals,  for  the  purposes  aforesaid, 
is  hereby  acknowledged  and  confirmed:    Provided,  however, 
that  whenever,  after  the  passage  of  this  act,  any  person  or 
persons  shall,  in  the  construction   of  any  ditch   or  canal, 
injure  or  damage  the  possession  of  any  settler  on  the  public 
domain,  the  party  committing  such  injury  or  damage  shall  be 
liable  to  the  party  injured  for  such  injury  or  damage." 

The  position  of  the  plaintiff's  counsel  is,  that  of  the  two 
rights  mentioned  in  this  section,  only  the  right  to  the  use  of 
water  on  the  public  lands,  acquired  by  priority  of  possession, 
is  dependent  upon  local  customs,  laws  and  decisions  of  the 
Courts;  and  that  the  right  of  way  over  such  lands  for  the 
construction  of  ditches  and  canals  is  conferred  absolutely 
.  upon  those  who  have  acquired  the  water-right,  and  is  not 
subject  in  its  enjoyment  to  the  local  customs,  laws  and  de- 
cisions. This  position,  we  think,  cannot  be  sustained.  The 
object  of  the  section  was  to  give  the  sanction  of  the  United 
States,  the  proprietor  of  the  lands,  to  possessory  rights, 
which  had  previously  rested  solely  upon  the  local  customs. 
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laws  and  decisions  of  the  Courts,  and  to  prevent  snch  rights 
from  being  lost  on  a  sale  of  the  lands.  The  section  is  to  be 
read  in  connection  with  other  provisions  of  the  act  of  which 
it  is  a  part,  and  in  the  light  of  matters  of  public  history  re- 
lating to  the  mineral  lands  of  the  United  States.  The  dis- 
covery of  gold  in  California  was  followed,  as  is  well  known, 
by  an  immense  immigration  into  the  State,  which  increased 
its  population  within  three  or  four  years  from  a  few  thousand 
to  several  hundred  thousand.  The  lands  in  which  the 
precious  metals  were  found  belonged  to  the  United  States, 
and  were  unsurveyed,  and  not  open,  by  law,  to  occupation 
and  settlement.  Little  was  known  of  them  further  than  that 
they  were  situated  in  the  Sierra  Nevada  mountains.  Into 
these  mountains  the  emigrants  in  vast  numbers  penetrated, 
occupying  the  ravines,  gulches  and  canons,  and  probing  the 
earth  in  all  directions  for  the  precious  metals.  Wherever 
they  went,  they  carried  with  them  that  love  of  order  and 
system,  and  of  fair-dealing,  which  are  the  prominent  charac- 
teristics of  our  people.  In  every  district  which  they  oc  • 
cupied,  they  framed  certain  rules  for  their  government,  by 
which  the  extent  of  ground  they  could  severally  hold  for 
mining  was  designated,  their  possessory  right  to  such  ground 
secured  and  enforced,  and  contests  between  them  either 
avoided  or  determined.  These  rules  bore  a  marked  similarity, 
varying  in  the  several  districts  only  according  to  the  extent 
and  character  of  the  mines,  distinct  provisions  being  made 
for  different  kinds  of  mining,  such  as  placer  mining,  quartz 
mining,  and  mining  in  drifts  or  tunnels.  They  all  recognized 
discovery  followed  by  appropriation  as  the  foundation  of  the 
possessor's  title,  and  development  by  working  as  the  con- 
dition of  its  retention.  And  they  were  so  framed  as  to  se- 
cure to  all  comers,  within  practicable  limits,  absolute  equality 
of  right  and  privilege  in  working  the  mines.  Nothing  but 
such  equality  would  have  been  tolerated  by  the  miners,  who 
were  emphatically  the  law-makers,  as  respects  mining,  upon 
the  public  lands  in  the  State.  The  first  appropriator  was 
everywhere  held  to  have,  within  certain  well-defined  limits, 
a  better  right  than  others  to  the  claims  taken  up;  and  in  all 
controversies,  except  as  against  the  Gk)vemment,  he  was  re- 
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garded  as  the  original  owner,  from  whom  title  was  to  be 
traced.  But  the  mines  could  not  be  worked  without  water. 
Without  water  the  gold  would  remain  forever  buried  in  the 
earth  or  rock.  To  carry  water  to  mining  localities,  when 
they  were  not  on  the  banks  of  a  stream  or  lake,  became, 
therefore,  an  important  and  necessary  business  in  carrying 
on  mining.  Here,  also,  the  first  appropriator  of  water  to  be 
conveyed  to  such  localities  for  mining  or  other  beneficial 
purposes,  was  recognized  as  having,  to  the  extent  of  actual 
use,  the  better  right.  The  doctrines  of  the  common  law 
respecting  the  rights  of  riparian  owners  were  not  considered 
as  applicable,  or  only  in  a  very  limited  degree,  to  the  con- 
dition of  miners  in  the  mounta,ins.  The  waters  of  rivers 
and  lakes  were  consequently  carried  great  distances  in  ditches 
and  flumes,  constructed  with  vast  labor  and  enormous  ex- 
penditures of  money,  along  the  sides  of  mountains  and 
through  canons  and  ravines  to  supply  communities  engaged 
in  mining,  as  well  as  for  agriculturists  and  ordinary  con- 
sumption. Numerous  regulations  were  adopted,  or  assumed 
to  exist  from  their  obvious  justness,  for  the  security  of  these 
ditches  and  flumes,  and  the  protection  of  rights  to  water,  not 
only  between  different  appropriators,  but  between  them  and 
the  holders  of  mining  claims.  These  regulations  and  cus- 
toms were  appealed  to  in  controversies  in  the  State  Courts, 
and  received  their  sanction;  and  properties  to  the  value  of 
many  millions  rested  upon  them.  For  eighteen  years,  from 
1648  to  1866,  the  regulations  and  customs  of  miners,  as  en- 
forced and  moulded  by  the  Courts,  and  sanctioned  by  the 
legislation  of  the  State,  constituted  the  law  governing 
property  in  mines  and  in  water  on  the  public  mineral  lands. 
Until  1866,  no  legislation  was  had  looking  to  a  sale  of  the 
mineral  lands.  The  policy  of  the  country  had  previously 
been,  as  shown  by  the  legislation  of  Congress,  to  exempt 
such  lands  from  sale.  In  that  year  the  act,  the  ninth  section 
of  which  we  have  quoted,  was  passed.  In  the  first  section 
it  declared  that  the  mineral  lands  of  the  United  States  were 
free  and  open  to  exploration  and  occupation  by  citizens  of 
the  United  States,  and  those  who  had  declared  their  intention 
to  become  citizens,  subject  to  such  regulations  as  might  be 
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prescribed  bj  law  and  the  local  customs,  or  rules  of  miners 
in  the  several  mining  districts,  so  far  as  the  same  were  not 
in  conflict  with  the  laws  of  the  United  States.  In  other 
sections  it  provided  for  acquiring  the  title  of  the  United 
States  to  claims  in  veins  or  lodes  of  quartz-bearing  gold, 
sUver.  cinnabar,  or  copper,  the  possessoiy  right  to  which 
had  been  previously  acquired  under  the  customs  and  rules 
of  miners.  In  no  provision  of  the  act  was  any  intention 
manifested  to  interfere  with  the  possessory  rights  previously 
acquired,  or  which  might  be  afterward  acquired;  the  inten- 
tion expressed  was  to  secure  them  by  a  patent  from  the  Gov- 
ernment. The  senator  of  Nevada,^  the  author  of  the  act, 
in  advocating  its  passage  in  the  Senate,  spoke  in  high  praise 
of  the  r^ulations  and  customs  of  miners,  and  portrayed  in 
glowing  language  the  wonderful  results  that  had  followed  the 
system  of  free  mining  which  had  prevailed  with  the  tacit 
consent  of  the  Government.  The  legislature  of  California, 
he  said,  had  wisely  declared  that  the  rules  and  regulations  of 
miners  should  be  received  in  evidence  in  all  controversies 
respecting  mining  claims,  and  when  not  in  conflict  with  the 
constitution  or  laws  of  the  State,  or  of  the  United  States, 
should  govern  their  determination;  and  a  series  of  wise 
judicial  decisions  had  moulded  these  regulations  and  customs 
into  ''a  comprehensive  system  of  common  law,  embracing 
not  only  mining  law,  properly  speaking,  but  also  regulating 
the  use  of  water  for  mining  purposes."  The  miner's  law,  he 
added,  was  a  part  of  the  miner's  nature.  He  had  made  it, 
and  he  trusted  it  and  obeyed  it.  He  had  given  the  honest 
toil  of  his  life  to  discover  wealth,  which,  when  found,  was 
protected  by  no  higher  law  than  that  enacted  by  himself 
under  the  implied  sanction  of  a  just  and  generous  Govern- 
ment. And  the  act  proposed  continued  the  system  of  free 
mining,  holding  the  mineral  lands  open  to  exploration  and 

occupation  subject  to  legislation  by  Congress  and  to  local 
rules.  It  merely  recognized  the  obligation  of  the  Govern- 
ment to  respect  private  rights  which  had  grown  up  under  its 
tacit  consent  and  approval.     It  proposed  no  new  system,  but 

*  Hon.  Wm.  M.  Stewart. 
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sanctioned,  regulated  and  confirmed  a  system   already  es- 
tablished, to  which  the  people  were  attached.* 

These  statements  of  the  author  of  the  act  in  advocating  its 
adoption  cannot,  of  course,  control  its  construction,  where 
there  is  doubt  as  to  its  meaning;  but  they  show  the  condition 
of  mining  property  on  the  public  lands  of  the  United  States, 
and  the  tenure  by  which  it  was  held  by  miners  in  the  ab- 
sence of  legislation  on  the  subject,  and  thus  serve  to  indicate 
the  probable  intention  of  Congress  in  the  passage  of  the  act. 

Whilst  acknowledging  the  general  wisdom  of  the  regula- 
tions of  miners,  as  sanctioned  by  the  State  and  moulded  by 
its  Courts,  and  seeking  to  give  title  to  possessions  acquired 
under  them,  it  must  have  occurred  to  the  author,  as  it  did  to 
others,  that  if  the  title  of  the  United  States  was  conveyed  to 
the  holders  of  mining  claims,  the  right  of  way  of  owners  of 
ditches  and  canals  across  the  claims,  although  tliQu  recog- 
nized by  the  local  customs,   laws  and  decisions,   would  be 
thereby  destroyed  unless  secured  by  the  act.     And  it  was  for 
the  purpose  of  securing  rights  to  water,   and  rights  of  way 
over  the  public  lands  to  convey  it,  which  were  thus  recog- 
nized, that  the  ninth  section  was  adopted,  and  not  to  grant 
rights  of  way  where  they  were  not  previously  recognized  by 
the  customary  law  of  miners.     The  section  purports  in  its 
first  clause  only  to  protect  rights  to  the  use   of  water  for 
mining,  manufacturing,  or  other  beneficial  purposes,  acquired 
by  priority  of  possession,  when  recognized  by  the  local  cus- 
toms,  laws  and  decisions  of  the  Courts;  and  the  second 
clause  declaring  that  the  right  of  way  for  the  construction  of 
ditches  and  canals  to  carry  water  for  those  purposes   ''  is 
acknowledged  and  confirmed,"  cannot  be  construed  as  con- 
ferring a  right  of  way  independent  of  such  customary  law, 
but  only  as  acknowledging  and  confirming  such  right  as  that 
law  gave.     The  proviso  to  the  section  confers  no  additional 
rights  upon  the  owners  of  ditches  subsequently  constructed; 
it  simply  renders  them  liable  to  parties  on  the  public  domain 
whose  possessions  may  be  injured  by  such  construction.     In 
other  words,  the  United  States  by  the  section  say,  that  when- 
ever rights  to  the  use  of  water  by  priority  of  possession  have 

*  Cong.  Glob«,  Ist  Session,  39tli  Gong.,  Part  IV,  pp.  8225-3228. 
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become  veBted,  and  are  recognized  by  the  local  customs,  laws 
and  decisions  of  the  Courts,  the  owners  and  possessors  shall 
be  protected  in  them;  and  that  the  right  of  way  for  ditches 
and  canals  incident  to  such  water  rights,  being  recognized  in 
the  same  manner,  ''is  acknowledged  and  confirmed;"  but 
where  ditches  subsequently  constructed  injure  by  their  con- 
struction the  possessions  of  others  on  the  public  domain,  the 
owners  of  such  ditches  shall  be  liable  for  the  injuries  sus- 
tained. Any  other  construction  would  be  inconsistent  with 
the  general  purpose  of  the  act,  which,  as  already  stated,  was 
to  give  the  sanction  of  the  Government  to  possessory  rights 
acquired  under  the  local  customs,  laws  and  decisions  of  the 
Courts. 

This  view  of  the  object  and  meaning  of  the  ninth  section 
was  substantially  taken  by  the  Su])reme  Court  of  California 
in  the  present  case;  it  was  adopted  at  an  early  day  by  the 
Land  department  of  the  Government,  and  the  subsequent 
legislation  of  Congress  respecting  the  mineral  lands  is  in 
harmony  with  it.* 

By  the  customary  law  of  miners  in  California,  as  we  under- 
stand it,  the  owner  of  a  mining  claim  and  the  owner  of  a 
water  right  enjoy  their  respective  properties  from  the  dates 
of  their  appropriation,  the  first  in  time  being  the  first  in 
right;  but  where  both  rights  can  be  enjoyed  without  inter- 
ference with,  or  material  impairment  of  each  other,  the  en- 
joyment of  both  is  allowed.  In  the  present  case,  the  plaint- 
iff admits  that  it  was  incumbent  upon  the  testator  or  him- 
self to  so  adjust  the  crossing  of  the  two  ditches  that  the  use 
of  the  testator's  ditch  should  not  interfere  with  the  prior 
right  of  the  defendant  to  the  use  of  the  water  of  the  gulch ; 
and  it  would  seem  that  so  far  as  the  flow  of  water  was  con- 
cerned, this  was  done.  Had  their  been  noticing  further  in 
the  case,  the  claim  of  the  plaintiff  would  have  been  entitled 
to  consideration.  But  there  was  much  more  in  the  case.  The 
chief  value  of  the  water  of  the  gulch  was  to  enable  the  de- 
fendant to  work  his  mining  claim  by  the  hydraulic  process. 

*Letierol  Commisaioner  Wilson  of  Nov.  33,  1869;  Oopp*a  U.  S.  Mining  De- 
oisions,  24;  Acts  of  Congrew  of  July  9,  1870,  and  May  10,  1872,  BeTised 
Statfl.,  tiUe  32,  chap.  6. 
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The  position  of  the  testator's  ditch  prevented  this  working; 
and  thus  deprived  him  of  this  value  of  the  water,  and  practi- 
cally destroyed  his  mining  claim.  No  system  of  law  with 
which  we  are  acquainted  tolerates  the  use  of  one's  property 
in  this  way,  so  as  to  destroy  the  property  at  another.  The 
cutting  and  washing  away  of  a  portion  of  the  testator's  ditch, 
by  the  defendant,  this  having  been  done  ''in  the  exercise, 
use,  and  enjoyment  of  his  own  water  rights,  in  the  usual  and 
in  a  reasonable  manner,''  as  found  by  the  Court,  and  in 
order  that  his  claim  might  be  worked  as  before,  was  not, 
therefore,  an  injury  for  which  damages  could  be  recovered.^ 
Judgment  affirmed. 

*NoTS. — The  customary  law  of  miners,  as  stated  in  the  opinion,  is  not  appli. 

cable  in  CaUfomia  to  controversies  arising  between  them;  or  ditch  owners, 

and  occupants  of  the  public  lands  for  agricultural  or  grazing  purposes.     It 

has  been  the  general  policy  of  the  State  '*  to  permit  settlers  in  all  capacities 

to  occupy  the  public  lands,  and  by  such  occupation  to  acquire  the  right  of 

undisturbed  enjoyment  against  all  the  world  but  the  true  owner."     (Tartar! 

▼8.  Sprin^j  Creek  Co.,  5  Gal.,  398.)     But  at  an  early  day  an  exception  was 

made  to  this  policy  in  cases  where  the  interests  of  agriculturists  and   of 

miners  conflicted.     By  an  act  passed  April  20th,  1852,  a  right  of  action  was 

given  to  any  one  settled  upon  the  public  lands  for  the  purpose  of  cultivating 

or  grazing  against  parties  enterf ering  with  his  premises,  or  injuring  his  lands, 

where  the  same  were  designated  by  distinct  boundaries,  and  did  not  exceed 

one  hundred  and  sixty  acres  in  extent;  with  a  proviso,  however,  that  if  the 

lands  contained  mines  of  precious  metals,  the  claim  of  the  occupant  should 

not  preclude  any  persons  desiring  to  do  so  from  working  the  mines  "as  fully 

and  unreservedly  as  they  might  or  could  do  had  no  possession  or  claim  been 

made  for  grazing  or  agricultural  purposes.     (Statutes  of  1852,  p,  168.) 

Under  this  act,  the  Supreme  Court  of  the  State  held  that  miners,  for  the 
purpose  simply  of  mining,  could  enter  upon  the  land  thus  occupied,  but  that 
the  act  act  legalized  what  would  otherwise  have  been  a  trespass,  and  could 
not  te  extended  upon  by  implication  to  a  class  of  cases  not  specially  provided 
for.  Accordingly,  ditches  constructed  over  lands  thus  held,  without  the  con* 
sent  of  the  occupant,  though  designed  to  convey  water  to  mining  localities  for 
the  purpose  of  mining,  were  held  to  be  nuisances,  and  upon  the  complaint  of 
the  occupant  were  ordered  to' be  abated.  {Stoakes  vs.  Barrett^  5  Cal.,  37; 
McOlinion  vs.  Bryden,  Ibid.,  97;  FiUgercOd  ya.  UrUm,  Ibid.,  308;  Burge  vs. 
(iTuiervDood,  6  Id.,  46;  Wermer  vs.  Lowery,  11  Id.,  104.) 

Since  these  decisions  there  has  been  some  legislation  in  the  State  permit- 
ting water  to  be  conveyed,  upon  certain  conditions,  across  the  lands  of 
others.  Such  legislation,  if  limited  to  merely  regulating  the  terms  upon 
which  possessory  rights,  subsequently  acquired,  on  the  public  lands  in  the 
Btate  may  be  enjoyed  in  the  abeense  of  title  from  the  United  State,  may  not 
be  open  to  objection. 
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[No.  98.] 
UNITED  STATES  ex.  rd.  ys.  MACON  COUNTY. 

ICUNICIPAL  BONDS — ^LEYTINO  TAX — ^MANDAMUS. 

Every  pnrohaaer  of  a  mtmioipal  bond  is  ehargeable  with  notice  of  the 
statute  under  which  the  bond  was  issued.  If  the  statute  gives  no 
power  to  make  the  bond,  the  municipality  is  not  bound.  If  it  giyes  no 
power  to  raise  money  by  taxation  to  pay  the  bond,  the  holder  cannot 
require  the  munnidpal  authorities  to  levy  a  tax  for  that  purpose. 
'This  Court  has  no  power  to  compel  the  levy  of  a  tax  which  the  law 
does  not  authorize. 

Where  the  statute  provides  that  the  tax  shall  not  exceed  a  certain  sum 
annually,  there  is  no  power  to  compel  the  levy  of  a  greater  amount. — 
ISd,  Ltgal  News 

Watte,  C.  J.  In  United  States  vs.  County  of  Clark,  (96  U- 
S.  211,)  we  decided  that  bonds  issued  by  counties  under  sec- 
tion 13  of  the  act  to  incorporate  the  Missouri  and  Mis- 
sissippi Bailroad  Company  were  debts  of  the  county,  and 
that  for  any  biUance  remaining  due  on  account  of  principal  or 
interest  after  the  application  of  the  proceeds  of  the  speciid  tax, 
authorized  by  that  section,  the  holders  were  entitled  to  pay- 
ment out  of  the  general  funds  of  the  county.  In  Loan  Com- 
pany vs.  Ibpeka,  (20  Wall.,  660,)  we  also  decided,  that  **  it  is 
to  be  inferred,  when  the  Legislature  of  a  State  authorizes  a 
county  or  city  to  contract  a  debt,  by  bond,  it  intends  to  au- 
thorize it  to  levy  such  taxes  as  are  necessary  to  pay  the  debt, 
unless  there  is  in  the  act  itself,  or  in  some  general  statute, 
a  limitation  upon  the  power  of  taxation  which  repels  such 
an  inference." 

When  the  act  to  incorporate  the  Missouri  and  Mississippi 
Bailroad  Company  was  passed,  .the  power  of  counties  in  the 
State  to  tax  for  general  purposes  was  limited  by  law  to  one 
half  of  one  per  cent,  on  the  taxable  value  of  the  property  in 
the  county.  (Rev.  Stat.  Mo.,  1865,  p.  96,  sec.  7;  p.  121, 
sec.  76.)  This  limit  has  never  since  been  increased,  and  the 
Constitution  of  1875,  which  is  now  in  force,  provides  that 
this  tax  shall  never  exceed  that  rate  in  counties  of  the  class 
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of  Macon.  (Art.  X,  sec.  11.)  If  there  had  been  nothing  in 
the  act  to  the  conti-ary,  it  might,  perhaps,  have  been  fairly 
inferred  that  it  was  the  intention  of  the  Legislature  to  grant 
full  power  to  tax  for  the  pa3rment  of  the  extraordinary  debt 
authorized  to  an  amount  sufficient  to  meet  both  principal  and 
interest  at  maturity.  This  implication  is,  however,  repelled 
by  the  special  provision  for  the  tax  of  one  twentieth  of  one 
per  cent.,  and  the  case  is  thus  brought  directly  within  the 
maxim,  expres^io  uniua  est  exdusio  altents. 

Thus,  while  the  debt  was  authorized,  the  power  of  taxation 
for  its  payment  was  limited,  by  the  act  itself  and  the  general 
statutes  in  force  at  the  time,  to  the  special  tax  designated  in 
the  act,  and  such  other  taxes  applicable  to  the  subject  as  then 
were  or  might  thereafter,  by  general  or  special  acts,  be  per- 
mitted. No  contract  has  been  impaired  by  taking  away  a 
power  which  was  in  force  when  the  bonds  were  issued.  The 
general  power  of  taxation  to  pay  county  debts  is  as  ample 
now  as  it  was  when  the  railroad  company  was  incorporated, 
and  when  the  debt  was  incurred.  The  difficulty  lies  in  the 
want  of  original  power.  While  there  has  undoubtedly  been 
great  recklessness  on  the  part  of  the  municipal  authorities  in 
the  creation  of  bonded  indebtedness,  there  has  not  unfre- 
quently  been  gross  carelessness  on  the  part  of  purchasers 
when  investing  in  such  securities.  Every  purchaser  of  a 
municipal  bond  is  chargeable  with  the  notice  of  the  statute 
under  which  the  bond  was  issued.  If  the  statute  gives  no 
power  to  make  the  bond,  the  municipality  is  not  bound.  So, 
too,  if  the  municipality  has  no  power,  either  by  express  grant 
or  by  implication,,  to  raise  money  by  taxation  to  pay  the  bond, 
the  holder  cannot  require  the  municipal  authorities  to  levy  .a 
tax  for  that  purpose.  If  the  purchaser  in  this  case  had  ex- 
amined the  statutes  under  which  the  county  was  acting,  he 
would  have  seen  what  might  prove  to  be  difficulties  in  the 
way  of  payment.  As  it  is,  he  holds  the  obligation  of  a  debtor 
who  is  unable  to  provide  the  means  of  payment.  We  have 
no  power  by  mandamus  to  compel  a  municipal  corporation  to 
levy  a  tax  which  the  law  does  not  authorize.  We  cannot 
create  new  rights  or  confer  new  powers.     All  we  can  do  is  to 
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bring  existing  powers  into  operation.  In  this  case,  it  appears 
that  the  special  tax  of  one  twentieth  of  one  per  cent,  has  been 
regularly  leyied,  collected  and  applied,  and  no  complaint  is 
made  as  to  the  levy  of  the  one  half  of  one  per  cent,  for  gen- 
eral purposes.  What  is  wanted  is  the  levy  beyond  these 
amounts,  and  that,  we  think,  under  existing  laws,  we  have 
no  power  to  order. 

Our  attention  has  been  directed  to  the  general  railroad 
law  in  force  when  the  Missouri  and  Mississippi  Bailroad 
Company  was  incorporated,  and  when  the  bonds  in  question 
were  issued;  and  it  is  insisted  that  ample  power  is  to  be 
found  there  ior  the  levy  of  the  required  tax.  The  power  of 
taxation  there  granted  is,  as  we  think,  clearly  confined  to 
subscriptions  authorized  by  that  act,  which  require  the  assent 
of  two  thirds  of  the  qualified  voters  of  the  coiibty.  Under 
such  circumstances,  it  seems  to  have  been  considered  proper 
to  allow,  substantially,  unlimited  power  of  taxation  to  pay  a 
debt  which  the  voters  had  directly  authorized.  In  this  case 
no  such  assent  by  the  voters  was  required,  and  the  tax-payers 
were  protected  against  the  improvident  action  of  the  official 
authorities  by  a  limit  upon  the  amount  they  should  be  re- 
quired to  pay  in  any  one  year.  The  general  railroad  act  was 
in  force  when  this  company  was  incorporated,  but  its  pro- 
visions seem  not  to  have  been  satisfactory  to  the  corporators. 
They  wanted  authority  for  counties  to  subscribe  without  an 
election,  and  on  that  account  accepted  the  terms  which  were 
offered.  As  the  bondholders  claim  under  the  corporation, 
they  must  submit  to  the  conditions  as  to  taxation  which  were 
substituted  for  those  that  would  otherwise  have  existed. 
.  We  have  not  been  referred  to  any  statute  which  gives  a 
judgment  creditor  any  right  to  a  levy  of  taxes  which  he  did 
not  have  before  the  judgment.  The  judgment  has  the  effect 
of  a  judicial  determination  of  the  validity  of  his  demand,  and 
of  the  amount  that  is  due,  but  it  gives  him  no  new  rights  in 
respect  to  the  means  of  payment. 

This  disposes  of  the  case,  and  without  answering  specifi- 
cally the  questions  that  have  been  certified,  we  affirm  the 
judgment. 
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Becent  Decisions. 


ASSAULT. 

Constructive  AssavU — Infecting  tvith  Venereal  Disease. — ^No 
action  will  lie  by  a  woman  who  consents  to  sexual  intercourse, 
against  the  man  for  constructive  assault  and  infecting  her 
a  venereal  disease.  (Hegarty  vs.  Shiney  Irish  Ct.  App.,  Cent. 
L.  J.,  Feb.  7,  p.  111.) 


ASSAULT  AND  BATTERY. 

Punishment  by  School-teacher. — A  teacher  may  inflict  a 
reasonable  punishment,  and  the  presumption  is,  that  the 
punishment  inflicted  was  reasonable;  but  punishment  with  a 
rod,  which  leaves  marks  or  welts  on  the  pupil  for  two  months, 
or  a  much  less  time,  is  immoderate.  A  parent  cannot  excuse 
a  pupil  from  attending  at  certain  hours,  and  from  particular 
studies  prescribed  by  the  rules;  but  a  failure  is  not  the  sub- 
ject of  corporal  punishment,  but  of  expulsion.  (The  Staf^ 
vs.  MyneTy  Sup.  Ct.  Iowa,  West.  Jur.,  March  19,  p.  107.) 


AITAOHMENT. 

Mortgaged  Chattels. — ^In  order  to  justify  an  attachment  of 
mortgaged  chattels  which  have  been  replevined  by  the  mort- 
gagee, the  officer  must  show  that  he  acted  for  a  creditor  of 
the  mortgagor,  and  the  debt  must  be  proved.  Th»  process 
of  attachment  is  not  sufficient  justification.  (James  vs.  Van 
Duyn,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  Feb.  6,  p.  142.) 


BANE. 

Liability  as  Collecting  Agent — Failure  of  Correspondent, — ^A 
bank  sending  a  note  to  a  correspondent  for  collection,  who 
collects  it,  but  becomes  insolvent  and  fails  to  pay  over  the 
proceeds,  is  liable  to  the  holder  for  such  default.  (Indig  vs. 
Natumal  City  Bank  of  BrooJdyny  Sup.  Ct.  N.  Y.,  Alb.  L.  J., 
Jan.  11,  p.  31;  Texas  L.  J.,  Feb.  6,  p.  361.) 

National  Banks — Loans,  on  Beat  Estate  Security. — ^Although 
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national  banks  are  prohibited  from  loaning  money  on  real 
estate  security,  such  contracts  are  not  void  as  uUra  vires,  but 
may  be  enforced.  ( Union  National  Bank  vs.  Matthews,  U.  8. 
Sup.  Ct.,  Alb.  L.  J.,  Feb.  15,  p.  132;  Cent.  L.  J.,  Feb.  14, 
p.  131;  Texas  L.  J.,  Feb.  26,  p.  402;  Int.  Kev.  Bee,  March 3, 
p.  63;  Monthly  Jur.,  March  3,  p.  673;  Rep.,  Feb.  26,  p.  257.) 

Who  are  Depositors — Corresponding  Banks. — ^A  bank  which 
was  in  the  habit  of  forwarding  to  another  bank  notes,  bills, 
etc.,  for  collection,  the  proceeds  of  which  were  placed  to  its 
credit  and  forwarded  once  a  week,  though  they  might  have 
been  drawn  out  at  any  time,  is  not  entitled  to  come  into  a 
distribution  of  the  second  bank's  assets,  upon  its  bankruptcy, 
as  a  depositor,  under  the  Pennsylvania  law,  {Parkesburg 
Bank's  Appeal.  Sup.  Ct  Pa.,  W.  N.  C.  Feb.  13,  p.  394.) 


BANKRUPTCY. 

Fraudulent  Conveyance — Assignee. — An  assignee  in  bank- 
ruptcy may  maintain  a  bill  in  equity  in  the  State  Courts  to 
set  aside  a  fraudulent  conveyance  of  the  bankrupt's  real 
estate.  (Johnson  vs.  Hdmstaedter,  N.  J.  Ch.  Ct.,  N.  J.  L.  J., 
Jan.,  p.  11.) 

What  Debts  are  Provable — Contingent  Liability. — Where  an 
outgoing  partner  takes  a  bond  from  the  other  members  of  the 
firm,  conditioned  that  they  will  pay  all  the  firm  debts,  and 
they  subsequently  became  bankrupt  and  obtain  a  discharge 
in  bankruptcy,  and  the  obligee  is  compelled  to  pay  some  of 
the  firm  indebtedness,  hdd,  that  the  bond  was  a  provable 
debt,  and  that  the  discharge  may  be  pleaded  in  bar.  {Fisher 
vs.  Lift,  (note,)  Sup.  Ct.  E.  I.,  Am.  L.  Beg.,  Jan.,  p.  9.) 

COMMON    CARRIER. 

Loss  of  Passengers*  Baggage — Inability. — A  common  carrier 
of  passengers  is  liable  for  the  loss  of  personal  baggage  kept 
by  a  passenger  exclusively  within  his  own  control,  if  lost  by 
the  negligence  of  defendant's  servants  and  without  plaintiff's 
fault.  It  is  no  defence  that  the  sleeping-car  in  which  it  was 
lost  is  not  the  property  of  defendant.  (Kinsley  vs.  Lake 
J^hore,  etc.,  R.  Co.,  Alb.  L.  J.,  Feb.  8,  p.  113.) 
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Current  Topics. 

A  FEW  days  lEigo,  onr  Supreme  Court  decided  that  the 
Judge  of  a  Court  may  imprison  an  attorney  for  contempt, 
for  refusing  to  defend  a  prisoner  without  compensation,  after 
being  commanded  by  the  Court.  This  practically  settles  a 
question  about  which  there  has  been  considerable  doubt, 
ever  since  the  decision  in  ex  parte  Yale,  (24  CaL,  241,)  hold* 
ing  that  an  attorney  in  not  an  officer  of  the  Court. 

In  SarteU  vs.  TUghman^  the  Supreme  Court  of  the  United 
States  have  recently  held:  1.  A  suit  between  citizens  of  the 
same  State  cannot  be  sustained  in  a  Circuit  Court  of  the 
United  States  as  arising  under  the  patent  laws,  where  there 
is  no  denial  of  the  validity  of  plaintiff's  patent,  where  its 
use  is  admitted,  and  where  a  subsisting  contract  is  shown 
gOTeming  the  rights  of  the  parties  in  the  use  of  .the  inven- 
tion. 2.  Belief  in  such  an  action  is  founded  on  the  contract 
and  not  on  the  patent  laws  of  the  United  States. 

The  Gk>yemor  of  New  York  refused  to  sign  the  bill,  em- 
bodying nine  supplemental  chapters  to  the  Code  of  Civil 
Procedure  of  that  State,  and  the  Senate  sustained  the  veto. 
The  Civil  Code,  it  is  anticipated,  will  meet  the  same  fate. 
There  are  many  people  who  look  on  codification  with  dis- 
favor, and  whilst  our  own  system  has  had  its  many  advocates 
and  supporters,  there  lurks  in  the  minds  of  many  of  our 
good  lawyers  objections,  serious  objections,  entertained  after 
close  practical  observations. 
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ENTERESTINQ  TO  PEE-EMPTORS. 

In  a  case  arising  in  San  Francisco  Land  District,  (  Walher 
vs.  McClendon,)  iYxe  Commissioner  of  the  General  Land  Office 
of  the  United  States,  (in  a  decision  just  received,)  on  appeal 
to  him  from  the  Register  and  Receiver,  has  applied  the  prin- 
ciples established  by  the  Supreme  Court  of  the  United 
States  in  Atherton  vs.  Fowler ^  (96  U.  S.,  513,)  and  affirmed 
by  the  same  Court  in  Hoerner  vs.  WaUaee — ^reported  in  our 
isflue  of  April  5,  1879, 

In  Atherton  vs.  Fowler,  it  was  held  that  a  pre-emption  set- 
tlement could  not  be  made  on  land  enclosed  and  occupied 
by  another — no  matter  if  that  other  person  had  no  legal 
right  of  possession. 

In  that  case,  the  plaintiff's  testator  had  a  tract  of  about 
2,000  acres  in  possession  and  enclosed,  claiming  under  the 
Suscol  grant.  March  22, 1862,  the  grant  was  finally  decided, 
by  the  United  States  Supreme  Court,  to  be  invalid.  In 
March,  1863,  Congress  passed  an  Act  giving  to  such  claim- 
ants, under  that  grant,  the  right  to  enter  by  pre-emption  the 
lands  bought  and  occupied  by  them,  severally,  under  the 
grant. 

But  before  this,  and  while  plaintiff  occupied  the  land  with- 
out any  legal  title  or  right  whatever,  to  wit,  in  August  or 
September,  1862,  (Vide  Page  vs.  Fowler,  28  Cal.,  607,)  **the 
**  defendants  entered  upon  the  land,  the  fence  being  down 
"  in  places,  or  so  as  to  leave  gaps  from  two  to  three  hun- 
"  dred  feet  in  length,"  *  «  *  '*each  of  them  claiming 
''  the  right  to  enter  upon  and  hold  a  quarter  section  of  land 
''  under  the  pre-emption  laws  of  the  United  States." 

After  reciting  the  instructioi^s  asked,  given  and  referred 
by  the  District  Court  which  tried  the  case,  the  United  States 
Supreme  Court  says,  (p.  515,  16,)  "In  short,  it  is  obvious 
**  that  the  case  was  made  by  the  Court  to  turn  on  the  assump* 
^*  tion  that  the  land  was,  in  its  then  condition,  liable  to  be  pre* 
'  *  empted  by  defendants,  against  the  wishes  of  plaintiff. ''  After 
discussing  this  topic  at  length,  the  Court  goes  on  to  8aj> 


-> 
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that,  even  if  the  grant  purchasers  were  not  themselves  en^ 
titled  to  pre-empt  the  land  which  they  had  enclosed,  im- 
proved and  occupied,  others  could  not  take  it  under  the  pre- 
emption laws.  Under  those  laws,  the  Court  say:  ''The 
**  right  to  make  a  settlement  was  to  be  exercised  on  unsettled 
**  land;  to  make  improvements  on  unimproved  land.  To 
"  erect  a  dwelling-house  did  not  mean  to  seize  some  other 
*'  man's  dwelling.  It  had  reference  to  vacant  land,  to  unim- 
**  proved  land." 

In  conclusion,  the  Court  say:  ''It  follows  that  the  dcr 
"  fendants  could  not  have  made  any  lawful  entry  on  the 
''  lands  where  the  hay  was  cut  in  this  case;  that  no  law  ez- 
"  isted  which  gave  them  anv  right  to  make  such  an  entry; 
*'  that  they  were  mere  naked  trespassers,  making  an  unwar- 
"  ranted  intrusion  upon  the  inclosure  of  another — an  inclos- 
'*  ure  and  occupation  of  years,  on  which  time  and  labor  and 
"  money  had  been  expended,  and  that  in  such  a  wrongful 
"  attempt  to  seize  the  fruits  of  other  men's  labor,  there 
*'  could  be  no  bona  Jlde  claim  of  right  whatever.  The  in- 
"  struction  of  the  Court  that  this  could  be  done,  founded  on 
"  an  erroneous  view  of  the  pre-emption  law,  was  itself  er- 
"  roneous,  and  the  judgment  founded  on  it  must  be  reversed.'* 

In  Hosmer  vs.  Wcdlace,   ( FJcfe,  Pacific  Coast  Law  Journal 

of  April  6,  1879,  p.  119,)  the  same  Court  says,  (p.  123,)  "^o 

"  create  a  right  of  pre-emption,  there  must  be  settlement, 

**  inhabitation  and  improvement  by  the  pre-emptor,  condi- 

"  tions  which  cannot  be  met  when  the  land  is  in  the  occupa- 

"  tion  of  another.     Settlement,  inhabitation  and  improve- 

**  ment  of  one  piece  of  land  can  confer  no  rights  to  another 

•  "  adjacent  to  it,  which,  at  the  commencement  of  the  settle- 

**  ment,  is  in  the  possession  and  use  of  others,  though,  upon 

"  a  subsequent  survey  by  the  Government,  it  proved  to  be 

'  **  part  of  the  same  sectional  subdivision.     Under  the  pre- 

*'  emption  laws,  as  held  in  Atherton  vs.  Fowler ,  (96  U.  8., 

"  516,)  the  right  to  make  a  settlement  is  to  be  exercised  in 

"  unsettled  land;  the  right  to  make  improvements  is  to  be 

"  exercised  on  unimproved  land;  and  ^the  right   to  erect  a 

,  ''.dwelling-house  is  to  be  exercised  on  vapant  land;  none  of 
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**  these  things  can  be  done  on  land  when  it  is  occupied  and 

"  used  by  otiiers." 

In  Walker  vs.  McClendon^  cited  above,  the  Oommissioner 
«f  the  General  Land  Office  applies  the  principle  laid  down 
in  Atherton  vs.  Fowler,  and  holds  that  the  settlement  of 
Walker,  made  on  lands  enclosed  by,  and  in  the  possession  of 
another,  was  invalid,  and  gave,  and  could  give,  no  rights 
under  the  pre-emption  laws.  He  then  even  goes  so  far  as  to 
say,  that  the  relinquishment  of  his  homestead  by  McClen^ 
don,  being  made  after  the  trial  and  adverse  decision  of  the 
Register  and  Receiver,  under  the  erroneous  impression  that 
the  decission  of  the  Register  and  Receiver  was  correct,  hold^ 
ing  the  pre-<^mption  settlement  above  described  to  be  valid, 
will  not  be  regarded,  and  his  homestead  claim  will  be  kept 
intact. 


United  States  District  Court, 

DISTRICT  OF  CALIFORNIA. 


THE  SCHOONER  "  COLUMBUS." 

Mavtimx  Likns.  No  lien  exists  in  favor  of  a  material  man  who  has  8ti2>- 
plied  a  vessel  in  her  home. port  at  the  request  of  her  master,  after 
having  been  notified  by  the  owner  that  the  vessel  had  been  let  to  the 
*  master  to  be  ran  on  shares,  and  to  be  manned  and  victualed  by  him, 
and  that  if  supplies  are  furnished  to  her,  it  must  be  exclusively  on 
his  persona]  credit. 

Hoffman,  J. 

The  question  to  be  detennined  in  this  case  is — ^Does  a  lien 
exist  in  f ayor  of  a  material  man  who  has  supplied  a-  vessel 
in  her  home  port  at  the  request  of  her  master  after  having 
been  notified  by  the  owner  that  the  vessel  has  been  let  to 
the  master  to  be  run  on  shjeires — ^and  to  be  manned  and 
victualled  by  him,  and  that  if  supplies  are. furnished  to  he)r, 
it  must  be  exclusively  on  his  personal  credit. 

The  Supreme  Court  has  decided  in  the  case  of  the  Lotfon 
tvanna,  (21  Wall.,  586,)  that  under  the  general  maritime  law^ 
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lis  received  in  the  United  States,  no  lien  exists  in  favor  of  a 
material  man,  who  supplies  a  vessel  in  a  port  of  the  State  in 
which  her  owner  resides;  but,  that  where  the  State  laws  create 
a  lien  for  such  supplies,  it  may  be  enforced  in  the  Admirali^ 
Courts  of  the  United  States. 

The  inquiry,  therefore,  in  the  present  case  is,  does  the 
statute  of  this  State  create  such  a  lien  ? 

Section  813,  of  the  Code  of  Civil  Procedure,  provides : 

**  All  steamers,  boats  and  vessels  are  liable. 

"  1.     For  services,  etc. 

"  2.  For  supplies  furnished  in  this  State  for  their  use  at 
*'  the  request  of  their  respective  owners,  masters,  agents  or 
"  consignees.  *  *  *  Demands  for  these  several  causes 
'*  constitute  liens  upon  all  steamers,  vessels  and  boats,  and 
*'  have  priority  in  the  orders  herein  enumerated  over  all 
"  other  demands;  but  such  liens  continue  in  force  for  th^ 
**  period  of  one  year."  i 

In  the  case  of  Tlie  Young  Mechanic^  (2  Cart.  R.,  604,)  Mr* 
T.  Cartes  considered  very  carefully  the  nature  and  effect  of 
a  similar  lien  created  by  the  laws  of  Maine. 

He  held,  that  it  was  a  maritime  lien,  conferring  a  juM 
in  re  and  constituting  an  incumbrance  on  the  property,  and 
existing  independently  of  the  process  used  to  execute  it. 

He  further  held,  that  the  statute  conferred  on  mechanics 
Imd  material  men,  such  a  lien  on  domestic  vessels  as  the 
general  admiralty  law  had  previously  allowed  to  them  on 
foreign  vessels. 

Of  course,  it  was '  not  intended  by  this  decision  to  hold; 
that  the  liens  were  identical  in  every  respect.  The  State 
laws  may  prescribe  the  mode  in  which  the  lien  they  create 
may  be  acquired  or  perfected.  They  may  also  limit  their 
continuance  to  a  specified  period. 

But,  except  where  the  State  laws  otherwise,  in  terms,  pro- 
vide the  lien  is  to  be  regarded  as  maritime,  and  to  be  sub- 
jecty  as  to  its  origin  and  incidents,  to  the  same  rules  by  which 
liens  on  foreign  vessels  are  governed. 

It  is  well  known,  that  these  State  lien  laws  were  passed 
liter  the  decision  in  the  case  of  The  General  Smilh,  which 
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declared  that,  the  existence  of  liens  in  favor  of  material  men 
in  the  home-port  of  a  vessel  depended  on  the  local  law. 
The  case  was  generally  regarded,  however,  (and,  it  would 
seem  from  the  case  of  the  LoUatvanna^  justly,)  as  deciding 
that  by  the  general  maritime  law,  as  received  in  the  United 
States,  demands  of  that  kind  were  not  attended  by  any  lien 
on  the  vessel.  The  statutes  in  question  were  passed  to 
remedy  this  defect,  and  to  give  to  domestic  material  men  the 
game  protection  which  the  maritime  law  afforded  to  foreign 
material  men.  There  is  no  reason  to  suppose  that  they  were 
intended  to  do  moire,  or  that,  it  was  sought  to  withdraw  the 
demands  of  domestic  material  men  from  the  operation  of  the 
general  rules  and  principles  by  which  maritime  liens  are 
governed. 

Tested  by  those  rules  and  principles,  I  think  it  clear,  that 
the  lien  claimed  in  this  case  cannot  be  sustained.  The  au- 
thority of  the  master  to  bind  the  vessel,  or  her  owner,  re- 
sults from  his  office.  At  the  present  day,  he  has  in  general 
ceased  to  be,  as  formerly,  the  geraiity  or  active  partner,  of  a 
societe  en  commandite^  and  has  become  the  stipendiary  agent 
or  preposUua  oi  the  owner. 

As  such  he  is,  of  course,  bound  to  obey  the  instructions 
of  the  latter.  But  the  law  attaches  to  his  office  certain 
.powers  and  rights  within  the  limits  of  which  his  acts,  though 
in  violation  of  his  instructions,  will  bind  the  vessel  and  her 
owner  in  favor  of  third  persons,  who  deal  with  him  in  good 
faith,  and  in  ignorance  of  his  instructions,  and  unable,  by 
reasonable  diligence,  to  ascertain  that^he  is  exceeding  his 
powers. 

The  limitations  on  the  masters*  authority  to  bind  the  ship 
for  supplies  and  necessaries  have,  in  some  instances,  been 
enforced  with  great  strictness,  and  the  principle  is  firmly  es- 
tablished, that  ^'  the  supplies  must  appear  to  be  reasonable, 
''or  the  money  advanced  for  the  purchase  of  them  to  have 
<*  been  wanting,  and  there  must  have  been  nothing  in  the 
'  *  case  to  repel  the  ordinary  presumption,  thai  the  master  acted 
.*«  under  the  owner's  authority^''    (3  Kent's  Comm.,  212.) 

'<  But,  if  it  be  made  to  appear  that  the  credit  to  the  ship 


The  Pacific  Coast  Law  Journal.  261 

**  was  unnecessary,  either  by  reason  of  the  master  having 
''  funds  in  his  possession  applicable  to  the  expenses  incurred, 
**  or  credit  of  his  own,  or  of  his  owners,  upon  which  funds 
*^  could  be  raised  by  the  use  of  reasonable  diligence;  and 
"  that  the  material  man  knew,  or  could,  by  proper  inquiry, 
**  have  readily  informed  himself  of  the  facts,  the  lien  will 
"not  be  supported."  The  Grapeshot,  9  WaD.,  137;  T/ie 
Lalu,  10  Wall.,  192. 

Thus,  when  the  master's  authority  to  raise  money  on  the 
credit  of  the  vessel  was  by  the  written  instructions  of  the 
owner  limited  to  a  pledge  by  way  of  bottomry,  and  he  at- 
tempted to  hypotliecate  the  vessel  in  another  form,  it  was 
held,  that  no  lien  was  created  in  favor  of  a  material  man  who 
knew  that  he  was  acting  in  violation  of  his  instructions. 
The  barque  Woodland,  7  Bened.,  110. 

In  this  case,  Mr.  J.  Benedict  observes:  ''The  master 
**  has  no  power  to  bind  the  owner  of  the  vessel,  or  the  vessel 
"herself,  beyond  the  authority  given  to  him  by  the  owner, 
*' and  the*  extent  of  such  authority  must  be  limited  to  the 
**  express  instructions  of  the  owner,  or  to  instructions  to  be 
"  implied  from  the  law  of  the  country  to  which  the  vessel 
**  belongs,  and  where  the  owner  resides.  Private  instruc- 
"  tions,  unknown  to  the  person  who  advances  money  for 
"  necessaries,  cannot  affect  the  rights  of  such  person,  when  he 
"  knows  that  the  general  maritime  law  of  the  country  to  which 
"  the  vessel  belongs  imports  authority  in  the  master  to  make 
^'  the  contract  relied  on.  But,  even  where  such  law,  in  the 
"  absence  of  instructions,  would  import  such  authority,  in- 
"  structions  which  limit  such  authority  will,  if  made  known 
**  to  the  party  who  contracts  with*  the  master,  before  the  con- 
"  tract  is  made,  operate  to  prevent  such  party  from  claiming 
"  against  the  owner  of  the  vessel  anything  which  does  not 
"  fall  within  the  scope  of  such  limited  authority.'' 

Debts  due  for  work  and  materials  furnished  to  a  vessel  are 
regarded  by  the  maritime  law  with  great  favor,  and  Yalin 
and  Emerigon  both  agree,  that  workmen  employed  by  a 
master  carpenter  or  caulker,  who  has  contracted  with  the 
owner,  have  a  lien  on   the  vessel  ,for  the  sums  due  them, 
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v/nless  notice  has  been  given  to  them  in  order  thai  they  may  not  he 
deceived.  Emerigon  Contx.  a  la  Grope,  229;  (See  the  barque 
Harrison,  1  Sawy.  B.,  372.) 

A  portion  of  the  elaborate  brief,  filed  by  the  learned  ad- 
vocate of  the  libellant,  is  devoted  to  showing,  that  a  charterer 
to  whom  a  vessel  is  hired  in  such  a  way  as  to  make  him  owner 
for  the  voyage,  or  a  master  who  is  navigating  the  vessel, 
under  an  agreement  to  victual  and  man  her,  can  bind  her  by 
their  contracts  for  supplies  and  materials. 

But  this  position  is  not  disputed. 

It  may  also  be  conceded,  that  the  lien  for  supplies  may  be 
supported,  although  the  furnisher  knew  that,  by  the  terms  of 
the  charter,  the  charterer  was  to  supply  the  coal  for  a 
steamer,  or  that  the  master,  by  his  agreement,  was  to  victual 
and  man  the  vessel,  let  to  him  to  be  run  on  shares.  The  City 
of  New  York,  3  Blatch.,  188;  The  Monsoon,  1  Sprague,  37. 

But  in  both  these  cases  the  supplies  were  furnished  to  the 
vessel  in  a  foreign  port,  and  in  the  course  of  a  voyage. 

In  the  CUy  of  New  York,  Mr.  J.  Nelson  thus  states  the 
reason  of  the  rule:  ''Upon  any  other  rule  the  master  or 
''  agent  of  a  vessel,  in  distress  in  a  foreign  port,  would 
''  oftentimes  find  himself  unable  to  procure  the  necessaries 
*'  essential  to  his  lelief.  The  voyage  might  be  broken  up 
"  for  want  of  supplies,  or  the  vessel  might  go  to  decay  for 
**  want  of  proper  repairs.  I  have  found  no  case  where  it 
*'  has  been  held  that  this  knowledge  on  the  part  of  the  per- 
*'  son  furnishing  the  supplies,  or  making  the  repairs,  under 
''  the  circumstances  stated,  affects  the  right  to  charge  the 
**  vessel  as  security  for  the  payment." 

In  the  case  of  The  Monsoon,  the  head  note  prepared,  it  is 
presumed  under  the  direction  of  the  Judge,  expressly  limits 
the  rule  to  cases  of  supplies  furnished  to  a  tessel  ^'not  in 
her  home-port." 

In  these  cases  necessity  calls  into  activity  the  extraor- 
dinary powers  of  the  master,  and  the  owner  may  reasonably 
be  presumed  to  have  contemplated  and  consented  in  advance 
to  their  exercise,  and  even  to  the  violation  of  his  own  in- 
structions, when  indispensably  necessary  for  the  safety  of 
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the  vessel,  or  the  prosecution  of.  the  voyage.  But  these  con- 
siderations have  evidently  no  application  to  a  vessel  in  her 
home  port,  where  her  owner  resides,  and  where  the  supplies 
have  been  furnished,  not  merely  with  full  knowledge  of  the 
agreement  between  the  owner  and  the  master,  but  after  ex- 
press notice  that  if  furnished  it  must  be  on  the  credit  of  the 
master  exclusively.     (See   The  John  Farron,  14  Bened.,  29.) 

The  material  man,  who,  after  such  a  notice,  persists  in  fur- 
nishing supplies  to  the  master,  which  are  to  be  a  charge 
upon  the  vessel,  in  effect  aids  the  latter  in  violating  his  con- 
tract, disobeying  his  instructions,  and  committing  a  virtual 
fraud  on  his  owner. 

It  would  not,  perhaps,  be  going  too  far  to  say,  that  under 
these  circumstances  the  material  man  is  estopped  to  assert 
that  he  colluded  with  the  master  to  violate  the  rights  of  the 
owner;  and  that  he  must  be  conclusively  presumed  to  have 
dealt  with  him  on  bis  personal  credit  exclusively. 

It  is  urged  tl^at  the  statute 'confers  the  lien  in  absolute  and 
unqualified  terms,  and  that  the  owner  cannot,  by  any  act  of 
his,  withdraw  his  vessel  from  its  operation. 

But  this  is  clearly  a  petitto  prindpii. 

The  question  is,  does  the  statute  confer  the  lien  in  all 
cases  where  the  supplies  are  furnished  at  the  request  of  the 
owner,  master,  or  consignee,  or  agent  of  a  vessel?  or  is 
not  the  question,  whether  the  lien  has  been  created  to  be 
determined  by  applying  to  it  the  rules  and  principles  of  the 
maritime  law  and  the  law  on  the  subject  of  agency? 

Unless  this  latter  view  be  accepted  the  consequences  would 
be  anomalous  and  absurd. 

Would  it  be  contended,  that  where  the  owner  himself  at- 
tended to  the  supplying,  repairs  or  equipment  of  the  ship, 
the  consignee  could,  without  authority  from  him,  bind  the 
vessel  for  supplies  furnished  by  a  material  man,  fully  ap- 
prised of  the  facts?  Must  not  the  "agent**  spoken  of  in 
the  statute  be,  an  agent  actually  or  apparently  authorized  by 
the  owner  to  represent  him  ? 

And  yet,  the  statute  if  it  creates,  in  absolute  terms,  a  lien 
for  supplies  furnished,  at  the  request  of  the  master,   does 
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the  like,  when  they  are  furnished  at  the  request  of  the  ''con- 
signee "or  " agent." 

Again,  the  statute  creates  the  lien  in  general  terms  for 
'^supplieSy''  and  for  **  services  rendered  on  board  "  the  vessel. 

It  will  not,  I  think,  be  disputed  that  the  aiipplies  must  be 
reasonable  in  quantity  and  kind,  and  apparently,  at  least, 
necessary  and  proper  for  the  service  in  which  the  vesssel  is 
engaged. 

The  phrase,  ** services  rendered  on  board"  must  be  con- 
strued with  a  similar  qualification.  It  would  not  include  the 
services  of  musicians  hired  for  the  master's  amusement,  or 
those  of  a  nurse  or  physician  to  attend  his  child,  who  might 
happen  to  be  on  board. 

I  mention  these  illustration?  to  show  that  the  words  of  the 
statute  cannot  be  taken  in  an  absolute  or  literal  sense,  and 
that  they  must  be  read  by  the  light  of  the  established  prin- 
ciples and  rules  which  are  applicable  to  the  subject  to  which 
they  refer. 

For  these  reasons,  I  am  of  opinion  that  the  lien  conferred 
by  the  statute  is  essentially  a  maritime  lien,  that  it  is  subject 
to  the  same  rules  and  to  be  tested  by  the  same  principles  as 
those  which  apply  to  liens  for  supplies  furnished  to  a  foreign 
vessel,  and  that  it  was  not  intended  to  confer  upon  a  *'  master, 
agent  or  consignee "  an  irrevocable  {>ower  to  hypothecate 
the  vessel  for  supplies  in  the  port  where  the  owner  resides, 
contrary  to  his  instructions,  and  in  spite  of  his  protest.  And 
that  the  material  man,  who,  with  full  notice  of  the  circum- 
stances, furnishing  supplies  to  the  master,  must  look  to  him 
personally,  and  not  to  the  owner  or  the  vessel  for  repayment. 

It  is  suggested,  that  the  establishment  of  a  fixed,  certain 
and  inflexible  rule,  as  to  the  rights  of  material  men,  would 
promote  the  interest  of  commerce.  But  those  interests  have 
not  been  found  to  require  the  adoption  of  such  a  rule  in  thd 
case  of  supplies  furnished  in  foreign  ports. 

In  those  cases,  good  faith  and  reasonable  diligence  are  ex- 
acted of  the  material  man,  while  the  master  is  stiictly  con- 
fined within  the  limits  of  his  actual  or  apparant  authority. 

I  should,  moreover,  be  inclined  to  fear  that  the  practice  of 


The  Pacdio  Coast  Law  Journal.  265 

letting  vessels  to  persons  of  inconsiderable  pecuniary  respon- 
sibility to  be  run  on  shares,  would  fall  into  disuse  if  the 
owners  were  informed,  that  by  no  notice,  agreement,  or 
other  act  of  theirs,  they  could  prevent  the  vessel  from  being 
mortgaged  for  debts  for  which,  by  the  agreement  between 
them  the  master  was  to  be  exclusively  responsible.  A  use- 
ful and  meritorious  class  of  men  of  energy  and  enterprise, 
but  of  small  means,  would  thus  be  deprived  of  the  oppor- 
tunity of  bettering  their  condition  by  sharing  in  the  fruits  of 
their  own  exertions,  and  be  driven  to  accept  a  purely  sti- 
pendiary employment. 

With  regard  to  the  facts  of  this  case,  it  is  sufficient  to  say, 
that  the  proofs  seem  to  me  to  substantially  sustain  the  alle- 
gations of  the  answer. 

Danid  T.  SvUivan,  Esq.,  Advocate  for  Appellant. 

MSion  AndroSj  Esq,,  AdvQcate  for  Claimant. 


United  States  Circuit  Court. 

DISTRICT  OF  OREGON. 


Monday,  May  12,  1879. 


IRA  aOODNOUGH  et  al.  vs.  QEOEGE  WARREN  et  at. 

1.  Rkmoyaij  of  Causb.     a  snit  against  tenants  in  common,   or    persons 

claiming  to  be  snch,  concerning  the  title  to,  or  possossion  of  land,  is 
divisible  and  removable  into  the  National  Goort  under  $  639  of  the 
R.  S.,  by  either  of  said  tenants  so  far  as  he  is  concerned. 

2.  Idbm.    The  complainants  brought  suit  in  the  State  Court  against  W.,  a 

citizen  of  California,  to  qniet  title  to  certain  lands,  and  joined  with 
him,  as  defendants,  certain  citizens  of  Oregon,  from  whsm  W.  derived 
whatever  right  or  title  to  the  premises  he  has.  Heldt  that  the  sub- 
.  stantial  controversy  in  the  suit  was  wholly  between  citizens  of  different 
States — the  complainants  and  W. — and  might,  therefore,  under  $  2,  of 
the  act  of  March  3,  1875,  (18  Stat.,  470,)  be  wholly  removed  by  the 
latter  into  the  National  Court. 

3.  Dekd.    At  common  law,  a  deed  is  valid  between  the  parties  thereto  and 

their  privies,  although  not  witnessed,  acknowledged  or  recorded,  and 
it  is  80  in  this  State  without  acknowledgment  or  record.     Semblt,  that 
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under  the  Oregon  statute  the  attestation  of  a  deed  is  no  part  o£  its 
execution,  but  anly  the  appointed  means  of  preserving  the  evidence 
thereof;  and  (^uere,  is  acknowledgment  equivalent  to  attestation;  but 
that  the  deed  of  a  married  woman  is  not  operative  until  acknowledged 
upon  a  privy  examination,  as  provided  by  statute. 

4.  Bbgobd  or  Bkbd.    A  record  of  a  junior  deed  does  not  avoid  an  unre- 

corded elder  deed  to  the  same  premises,  when  the  junior  deed  was 
taken  with  knowledge  of  the  existence  of  the  elder  one;  the  grantee 
in  the  junior  deed,  under  such  circumstances,  is  not  .considered  a 
bona  fide  purchaser. 

5.  AoKNT — ^Kkowlbdos  of.     The  grantee  in  a  conveyance  obtained  through 

the  agency  of  a  third  person,  is  bound  by  the  knowledge  of  such 
agent  as  to  the  existence  of  a  prior  unrecorded  deed  to  the  same 
premises. 

Suit  in  equity  to  quiet  title. 

Deady,  J. 

This  suit  was  brought  by  Ira  Goodnough,  George  Wood- 
ward and  Thomas  Connell,  against  five  of  the  seven  children 
of  the  late  Jonathan  Keeney  and  Marcena  Moore,  George 
Warran,  A.  J.  and  Levi  Knott,  in  the  IStq>te  Circuit  Court 
for  Linn  County,  to  quiet  the  title  to  the  undivided  west  half 
of  the  donation  claim  of  Jonathan  Keeney  and  Mary,  his 
wife,  it  being  claim  No.  42,  and  containing  320  acres,  and 
also,  the  donation  claim  of  Isaac  McGinnis,  it  being  claim 
5577,  and  containing  160  acres;  the  said  claims  being  ad- 
joining one  another,  and  situate  in  the  county  afbresaid. 

It  appears,  from  the  complaint,  that  on  August  13,  1867, 
said  Keeney  and  wife,  then  residing  in  the  territory  of  Idaho, 
sold  the  premises  to  Anthony,  Amasa  and  Albert  Moore,  and 
executed  a  deed  to  them  for  the  same,  with  a  covenant  to 
warrant  and  defend  against  all  persons  claiming  under  them, 
which  deed  was  duly  acknowledged  by  the  wife,  but  not  the 
husband,  before  the  clerk  of  a  Probate  Court  in  said  ter- 
ritory, and  on  July  9,  1868,  was  copied  on  the  record  of 
Deeds  in  Linn  county,  but  was  not  entitled  to  record,  be- 
cause there  was  no  certificate  upon  such  deed  as  to  the  official 
character  of  the  person  taking  such  acknowledgment,  and 
the  genuineness  of  his  signature,  thereto,  etc.,  as  required 
by  §  12  of  the  Oregon  Act  upon  Conveyances,  (Or.  Laws,  616), 
in  the  case  of  deeds  executed  elsewhere  in  the  United  States 
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to  lands  within  the  State;  that  on  February  4,  1873,  said 
Anthony,  Amasa  and  Albert,  for  a  valuable  consideration, 
conveyed  said  premises  to  A.  J.  Moore  and  Alexander  Moore, 
which  deed  was  duly  recorded  on  the  follomng  day;  that  on 
October  21,  1874,  said  A.  J.  Moore  conveyed  his  interest  in 
the  premises  to  said  Alexander,  and  on  September  30,  1876, 
said  Alexander  conveyed  the  premises  to  Marcena  Moore; 
that  on  April  23,  1877,  said  Marcena  and  Alexander  mort- 
gaged the  premises  to  D.  Brenner,  to  secure  the  payment  of 
a  promissory  note  of  the  same  date,  made  by  said  Anthony 
and  Alexander  Moore,  for  the  sum  of  $980.59,  which  mort- 
gage was  duly  recorded  on  April  26,  thereafter;  that  after- 
ward, by  means  of  sundry  conveyances  made  in  pursuance  of 
a  judgment  obtained  against  said  A.  J.  Moore  by  Charles 
Goodnough,  on  December  3,  1876,  and  a  decree  of  March 
13,  1878,  foreclosing  said  mortgage  and  executions  issued 
thereon,  and  sales  upon  the  same,  and  other  conveyances  by 
the  grantees  in  said  last  mentioned  ones,  the  complainants 
became,  and  were,  the  owners  of  whatever  interest,  right  or 
title  in  and  to  the  premises  passed  to  said  Anthony,  Amasa 
and  Albert,  by  the  deed  to  them  of  Keeney  and  wife  of 
August  13,  1867;  that  after  the  execution  of  said  last  men- 
tioned deed,  and  prior  to  November  21,  1878,  said  Jonathan 
Keeney  died  intestate,  leaving  the  defendants,  James 
Keeney,  Peter  L.  Keeney,  Nancy  Glen,  Betsy  Keeney,  Mary 
0.  Hockensmith,  Eli  Keeney  and  Elias  Keeney,  as  his 
children  and  heirs  at  law,  and  Mary  Keeney,  as  his  widow; 
that  on  November  21,  1878,  said  widow  and  said  Betsy  and 
Peter  sold  and  quit-claimed  their  interest  in  the  premises  to 
said  Marcena  Moore — the  former  for  the  consideration  of 
$200  and  the  latter  of  $100,  and  said  Nancy  on  the  follow- 
ing day  did  the  same  for  the  consideration  of  $100;  that  on 
December  11,  1878,  said  Marcena,  for  the  coEsideration  of 
$2,000,  conveyed  her  interest  in  the  premises  to  the  defend- 
ant, George  Warren,  which  deeds  to  said  Marcena  and  said 
George  were  duly  recorded  on  December  12,  1878;  that 
said  Marcena  at  the  time  of  taking  said  conveyances  from 
the  children  and  widow  of  Jonathan  Keeney,  had  actual 
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knowledge  of  the  sale  and  conveyance  aforesaid  from  Keeney 
and  wife  to  said  Anthony,  Amasa  and  Albert  Moore,  and  the 
said  defendant  Warren,  at  the  time  of  taking  the  said  con- 
veyance from  said  Marcena,  had  sneh  knowledge  also;  and 
that  neither  said  Marcena  Moore  nor  Warren  took  such  con- 
veyances in  good  faith,  but  with  the  intent  to  defraud  the 
complainants. 

The  defendant  Warren  removed  the  cause  to  this  Court, 
under  the  act  of  July  27,  1866,  (g  639  R.  S.,)  upon  the 
ground  that  he  was  a  citizen  of  California,  and  that  the  suit 
is  one  ''in  which  there  can  be  a  final  determination  of  the 
controversy,  so  far  as  concerns  him,  without  the  presence  of 
the  other  defendants  as  parties  in  the  case.'' 

The  transcript  of  the  pleadings,  process  and  proceedings 
was  filed  in  this  Court  on  March  25,  1879.  The  complainants 
moved  to  remand  the  case  upon  a  number  of  grounds,  all  of 
which  were  abandoned  on  the  argument  except  the  one, — 
*'  that  the  defendant  had  no  right  to  remove  the  cause  under 
any  statute  of  the  United  States." 

The  District  Judge,  with  the  concurrence  of  the  Circuit 
Judge,  who  was  consulted,  denied  the  motion,  upon  the 
ground  that  if  the  defendant  Warren  had  any  interest  in  the 
premises,  he  was  simply  a  tenant  in  common  with  the  com- 
plainants, and  that  therefore  the  controversy,  so  far  as  he  was 
concerned,  could  be  determined  without  the  presence  of  the 
other  defendants  as  parties,  citing  Fields  v,  Lownsdale  (1 
Deady,  288;  Fields  v.  Lamb,  Id.  430;  McGinnity  v.  White,  3 
Dil.  350;  and  also,  that  under  g  2  of  the  Act  of  March  3, 1875, 
(18  Stat  470,)  the  defendant  Warren  had  a  right  to  remove  the 
whole  cause  into  this  Court,  because  this  is  a  suit  in  which  there 
is  a  controversy  wholly  between  citizens  of  different  States— 
the  complainants  and  said  Warren— a  controversy  as  to  the 
nature  and  effect  of  the  deed  from  Keeney  and  wife  to  the 
three  Moores.  and  the  effect  of  the  subsequent  conveyances, 
under  the  circumstances,  from  the  widow  and  three  children 
of  Keeney  to  Marcena  Moore,  and  the  latter  to  the  defendant 
Warren,  which  can  be  fully  determined  as  between  them, 
citing  Dojiahoe  vs.  The  Mariposa  L.  &  M.  Co.^  (1  Pacif.  C.  L. 
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J.,  211,)  and  farther,  that  this  is  a  suit  in  which  there  is  no 
ooniroversy,  except  the  one  between  the  complainants  and 
Warren,  and  that  the  other  pnrties  made  defendants  are 
neither  necessary  nor  proper  parties  to  the  suit,  because 
they  have  no  interest  in  the  subject  matter,  or  the  contro- 
versy concerning  it. 

The  defendant  Warren  now  demurs  to -the  bill,  and  for 
cause  of  demurrer  alleges,  that  there  is  a  misjoinder  of  parties 
defendant,  and  that  the  bill  is  without  equity.  Warren  be- 
ing the  only  defendant  in  this  Court,  the  first  cause  of  de- 
murrer was  abandoned  on  the  argument.  Under  the  second 
one  it  was  maintained  that  the  purchaser,  at  the  foreclosure 
sale,  took  nothing  but  the  interest  that  was  vested  in  the 
mortgagors  at  the  date  of  the  mortgage,  citing  Goodnov^h  vs. 
Ewer,  (16  Cal.,  469;  Bogga  vs.  Hargrave,  Id.,  562;  Jackson  vs. 
LiUelly  56  N.  T.,  Ill;  and  Oatenberg  vs.  Union  Trust  Co.,  93 
U.  8.,  428,)  which  point  was  admitted  by  counsel  for  com- 
plainant; and  also,  that  the  instrument  signed  by  Eeeney  and 
wife  was  not  their  deed,  and  therefore  did  not  pass  the  legal 
estate  in  the  premises;  and  that  if  it  was  such  deed,  it  was 
so  far  avoided  by  the  conveyances  from  the  widow  and 
children  of  Keeney,  which  were  first  duly  recorded. 

Excepting  in  the  case  of  a  married  woman,  a  deed,  at  com- 
mon law,  is  valid  between  the'  parties  thereto  and  their 
privies;  although  not  witnessed,  acknowledged  or  recorded. 
It  is  only  neccessary  that  the  writing  should  be  signed, 
sealed  and  delivered,  to  make  it  the  deed  of  the  party.  (2 
Black,  307;  4  Kent,  450,  456;  2  Wash.,  E.  P.  572;  Dde  vs. 
Thurlmo,  12  Met.,  164;  Hepburn  vs.  Dubois  et  al,  12  Pet.,  375; 
Elliott  vs.  Piersdy  1  Pet.,  366;  Moore  vs.  T/ismas,  1  Or.,  211; 
Musgrove  vs.  Bonser,  5  Or.,  314.) 

Does  the  statute  of  Oregon  change  this  rule?  Section  1 
of  the  act  relating  to  conveyances  (Or.  Laws,  p.  515)  de- 
clares, that  *'  conveyances  of  lands,  or  of  any  estate  or  inter- 
est therein,  may  be  made  by  deed  signed  and  sealed,'*  and 
although  in  the  same  section  and  sentence,  it  is  further  pro- 
vided, that  such  deeds  may  be  "  acknowledged,  or  proved 
and  recorded,"  as  therein  directed;  yet,  it  is  not  declared. 
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and  evidentdy  was  not  intendefd,  to  make  either  such  ac^ 
knowledgment,  proof  or  record,  any.  part  of  the  execution  of 
such  instrument.  These  acts  are  all  aubseqiient  to  the  execu- 
tion of  the  deed,  and  are  the  appointdd  means  by  which  cov* 
structive  notice  of  its  execution  and  contents  may  be  given 
to  all  the  world.  But  section  10  of  the  act  aforesaid  does 
declare,  that,  ''Deeds,  executed  within  this  State,  of  lands, 
or  any  interest  of  lands  therein,  shall  be  exectUed  in  the  prea^ 
ence  of  tioo  witnesses  who  shaU  subscribe  their  names  to  the  same 
as  such."  and  while  this  provision  may  not  make  such  attes* 
tation  an  essential  part  of  the  execution  of  the  deed,  yet,  it  is 
probable,  that  where  the  execution  is  controverted^  it  cannot 
be  shown,  if  not  so  attested.  It  is  not  a  part  of  the  execu*^ 
tion,  but  the  means  by  which  it  must  be  proven,  if  neces*^ 
sary.  (2  Black.,  307.)  And  it  may  be  also,  that,  as  an  ac- 
knowledgment before  a  proper  officer  of  the  execution  of  a 
deed  has  the  same  effect  as  proof  of  the  same  by  the  atte^ 
ing  witness,  to  authorize  the  deed  to  be  admitted  to  record, 
that  it  should  have  the  same  effect  as  an  attestation  gener*- 
ally.  A  formal  acknowledgment,  before  a  proper  officer, 
by  a  grantor  in  a  deed,  that  he  executed  it,  is  tis  safe  and 
satisfactory  evidence  of  the  fact  as  the  testimony  of  any  sub- 
scribing witnesses. 

Nor  does  it  appear,  that  under  the  statute  the  deed  of  a 
married  woman  is  fully  executed,  or  effectual  to  pass  an  in- 
terest in  land,  until  it  is  duly  acknowledged.  (Elwood  vs. 
Black,  13  Barb.,  50.)  At  common,  law  the  deed  of  ek/emme 
covert  was  void,  and  she  could  only  convey  her  lands  by 
levying  a  fine,  as  it  was  called — a  proceeding  which  involved 
a  privy  examination  of  the  wife,  as  in  the  case  of  an  ac- 
knowledgment. (2  Black.,  348;  4  Kent,  497;  2  Wash.,  & 
P.,  659.) 

These  questions — is  attestation  necessary  under  the  stat- 
ute  to  the  validity  of  a  deed  between  the  parties?  and  is  ac- 
knowledgment a  necessary  part  of  the  execution  of  the  deed 
of  a  marriel  woman? — do  not  appear  to  have  been  passed 
upon  by  the  Supreme  Court  of  the  State,  and  therefore,  they 
should  not  be  here,  if  it  can  be  avoided. 
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The  deed  of  Keehey  and  wife  was  not  executed  within  this 
State,  but  in  Idaho;  and  while  it  id  not  shown  what  is  the 
law  of  that  territory  upon  the  subject  of  conveyances,  until 
the  contrary  appears,  it  will  be  presumed  to  be  the  same  as 
that  of  Oregon.  The  deed  is  attested  by  three  witnesses — 
one  of  them  being  Anthony  Moore  himself — and  is  duly  ac- 
knowledged by  the  wife.  The  fact  that  the  official  character 
of  the  officer  taking  the  acknowledgment,  and  the  genuine- 
ness of  his  signature,  is  not  certified  to  by  a  clerk  of  a 
Court  of  record,  or  other  proper  certifying  officers,  do,es  not, 
in  my  judgment,  affect  the  validity  of  the  acknowledg- 
ment, although  such  certificate  was  necessary  to  author- 
ize the  deed  to  be  admitted  of  record. 

The  case  tiien  stands  thus :  Eeeney  and  wife  by  their  deed 
duly  executed,  on  August  13,  1867,  conveyed  the  premises — 
including,  as  I  suppose,  one  half  of  the  wife's  share  of  the 
donation — to  the  three  Moores,  and  the  complainants,  before 
November,  1878,  sacceeded  to  their  interests  in  the  same; 
while  in  November,  1878,  the  widow  and  three  of  the  seven 
children  of  said  K^eney  executed  conveyances  of  the  prem- 
ises to  Marcena  Moore,  the  grantor  of  the  defendant.  The 
deed  from  Eeeney  and  wife,  not  being  acknowledged  by 
Eeeney,  nor  the  acknowledgment  of  the  wife  certified  to, 
as  required  by  section  12  of  the  Act  on  Conveyances,  was  not 
entitled  to  record;  and  although  actually  copied  upon  the 
record  on  July  9,  1868,  is  to  be  taken  and  considered  as  ah 
unrecorded  deed.  While  this  deed  was  unrecorded,  the 
deeds  to  Marcena  Moore  and  the  defendant  Warren  were  duly 
executed  and  recorded. 

Apart  from  the  effect  of  the  non-registration  of  the  Eeeney 
deed,  and  the  registration  of  the  deeds  to  said  Marcena  and 
the  defendant,  the  complainants  have  the  legal  title  to  the 
•  premises,  and  the  defendant  has  no  interest  in  them. 

But  by  section  20  of  the  Act  on  Conveyances,  (Or.  Laws, , 
p.  618,)  it  is  provided  that  a  conveyance  which  is  not  re- 
corded within  five  days  from  the  making  of  it  '^  shall  be  void 
as  against  any  subsequent  purchaser  in  good  faith,  and  for  a 
valuable  consideration,  of  the  same  real  property  *  *  *  * 
whose  conveyance  shall  be  first  duly  recorded.'* 
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The  object  of  this  provision  is  plain.  It  is  to  protect  in- 
nocent purchasers  from  the  operation  of  secret  or  unknown 
prior  conveyances.  To  do  this,  in  case  of  conflicting  con- 
veyances, it  declares  the  deed  of  the  party  in  default,  by  not 
recording  the  same,  to  be  void;  but  only  so  in  favor  of  a  bona 
jide  purchaser  for  valuable  consideration.  The  statute  works 
a  forfeiture  of  a  prior  estate,  and  is  not  to  have  effect  except 
within  the  reason  of  it. 

From  the  time  of  Jacksmi  vs.  BurgoU,  (10  John,  459, )  de- 
cided by  Ch.  J.  Kent,  in^l813,  it  has  been  held  that  notice 
of  a  prior  deed  takes  the  case  out  of  the  statute,  and  super- 
sedes the  prior  registry,  because  a  person,  purchasing  with 
knowledge  of  such  conveyance,  cannot  be  considered  as  act- 
ing in  good  faith.  In  this  case,  the  Court,  speaking  of  a 
purchase  with  notice  of  a  prior  unrecorded  deed,  say:  "It 
may  be  assumed  as  a  settled  principle  in  tBe  English  law,* 
that  "the  prior  deed  shall  have  the  preference.  *  *  * 
It  is  considered  as  done  mala  fide  by  assisting  the  original 
vendor  to  defraud  the  prior  vendee,  and  the  Courts  will  not 
suffer  a  statute,  made  to  prevent  fraud,  to  be  a  protection  to 
fraud." 

The  same  ruling  has  been  made  by  the  Supreme  Court  of 
the  State  in  Bolhman  vs.  Coffin,  (4  Or.,  317,  and  Mosgrove  vs. 
Bomer.     (5  Id.,  316.) 

What  amounts  to  notice  of  a  prior  deed  is  a  question  that 
must  be  determined  largely  by  the  circumstances  of  each 
case.  But  it  cannot  be  denied  that,  in  some  instances,  the 
question  has  been  decided  in  favor  of  the  prior  deed,  under 
circumstances  well  calculated  to  seriously  impair,  if  not  de- 
stroy, the  efficacy  of  this  wholesome  provision  in  favor  of 
prompt  and  proper  registration  of  deeds. 

But  in  this  case,  according  to  the  allegations  of  the  bill, 
and  I  think,  the  strong  probability  of  the  case  also,  Marcena 
Moore,  at  the  time  of  taking  the  conveyances  to  herself,  had 
actiud  knowledge  of  this  unrecorded  deed,  and  the  defendant, 
at  the  time  of  the  conveyance  to  him  had  such  knowledge 
also — if  not  personally,  then  by  his  agent,  Anthony  Moore, 
who  acted  for  him  in  making  the  purchase  and  obtaining  the 
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conveyance.  Whaiever  knowledge  the  agent  had,  or  ac- 
quired,  in  this  case  of  the  prior  deed,  before  completing  the 
purchase  for  Warren,  the  law  imputes  to  the  latter,  and  he  is 
chargeable  with  it,  whether  actually  communicated  to  him 
or  not.  (Story's  Eq.,  g  408;  Boicman  vs.  Nathan,  2  McLean, 
400;  Barnum  vs  itU/ord,  4  McLean,  94;  Bank  q/  U.  8.  vs. 
Davis,  2  Hill,  46;  Hough  vs.  Bicharchon,  3  Story,  697;  Bierce 
vs.  Bed  Bluff  Hotd  Co.,  31  Cal.,  160;  May  vs.  LeClare,  11 
Wall.,  233;  The  Distilled  Spirits,  Id.,  366.) 

The  demurrer  is  overruled. 

E.  C.  Bronaugh  for  the  Complainants. 

W.  8.  Beebe,  H.  T.  Bingham  for  the  Defendant. 


Supreme  Court  of  Oregon. 

May,  1879. 


THE  STATE  OF  OREGON,  Respondent, 

vs. 
JACKSON  GRANT,  Appellant. 

Appeal  from  Multnomah  County. 

Opinion  by  Prim,  J. 

This  appeal  is  based  upon  exceptions  taken  at  the  trial  to 
the  charge  of  the  Court.  All  the  material  parts  of  tlie  charge 
appear  to  be  set  out  in  full  in  the  bill  of  exceptions,  and 
having  examined  it  carefully,  we  find  no  serious  objections 
to  any  portion  thereof,  except  the  last  instruction,  which  is 
in  these  words :  ''There  is  no  evidence  in  this  case  which 
reduces  the  crime  from  murder  in  the  first  degree  to  murder 
in  the  second  degree,  or  to  manslaughter.  The  defendant, 
if  he  is  guilty  at  all,  is  guilty  of  murder  in  the  first  degree.** 

This  instruction,  we  think,  is  erroneous,  and  should  not 

have  been  given.   The  appellant  is  charged  in  the  indictment 

with  murder  in  the  first  degree,  and  under  the  indictment, 

'  might  have  been  convicted  of  murder  in  the  first  degree, 
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murder  in  the  second  degree,  or  manslaughter.  Section  160 
of  the  Criminal  Code  provides  tiiat,  ''  where  it  appears  that 
the  defendant  has  committed  a  crime,  and  there  is  reasonable 
ground  of  doubt,  in  which  of  two  or  more  degrees  he  is 
guilty,  he  can  be  convicted  of  the  lowest  of  those  degrees 
only."  It  was  the  province  of  the  jury  to  determine  the 
ckgree  of  the  guilt,  as  well  as  the  guilt  itself  of  ihe  appellant, 
and  this  instruction  withdrew  that  question  from  their  con* 
sideration.  While  the  Court  may  state  to  the  jury  what  the 
evidence  tends  to  prove,  it  is  their  peculiar  province  to  de- 
termine upon  the  weight  and  effect  of  the  evidence.  (Hilliard 
on  new  trials,  226,  Sec.  41.) 

The  facts  reported  in  the  bill  of  exceptions  are  vety 
meager — they  are,  that  the  deceased  was  found  dead  in  a 
ravine,  near  his  cabin,  with  one  large  hole  and  twenty-two 
small  ones  in  his  back — that  they  were  gunshot  wounds,  and 
were  the  cause  of  his  death.  These  facts  are  insufficient  to 
raise  a  conclusive  pre,sumption  of  murder  in  the  first  degree. 

To  constitute  murder  in  the  first  degree,  it  is  not  enough 
to  show  that  the  deceased  was  killed  by  some  one;  but  it 
must  be  »liown  that  he  was  killed  purposely,  and  of  deliberate 
and  premeditated  malice.  In  this  case  the  malice  might  be 
inferred  from  the  use  of  a  deadly  weapon,  if  there  was  any- 
thing to  show  that  it  was  done  purposely  and  with  delibera- 
tion. 

For  aught  that  it  appears,  the  deceased  may  have  been 
killed  by  some  one  purely  accidentally,  and  without  any  pur« 
pose  whatever  to  injure  him,  or  anyone  else,  in  which  case  it 
would  have  been  murder  in  either  degree.  Or  it  may  Jiave 
been  done  by  some  while  engaged  in  the  shooting  of  wild 
game,  but  without  ''due  caution  and  circumspection,^^  in 
which  case  it  might  have  been  involuntary  manslaughter.  In 
this  case,  we  think  the  Court  erred,  in  not  leaving  the  degree 
of  guilt  to  the  determination  of  the  jury,  as  well  as  the  guilt 
itself. 

The  judgment  of  the  Court  below  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 
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Current  Topics. 
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We  call  attention  to  the  decision  by  the  TJ.  S.  Supreme 
Court  in  this  issue  in  the  case  of  Flagstaff  Silver  Minivg 
Company  vs.  Ihrbet,  respecting  locations  of  mining  claims^ 

We  publish  this  week  several  decisions  of  our  Supreme 
Court.  This  completes  all  the  opinions  rendered  by  the 
Court  during  this  present  term.  The  Court  will  adjourn 
next  week. 

In  this  issue  we  publish  the  case  of  People  vs.  Toakum. 
The  sequel  which  is.  now  generally  known  gives  no  com- 
mendable notoriety  to  the  citizens  of  the  community  where 
such  defiant  outlawry  was  committed.  A  disposition  has 
l)een  shown  by  the  jiress  generally  to  charge  those  bad  con- 
sequences to  some  neglect  of  duty  on  the  part  of  the  Courts 
of  the  county.  We,  however,  have  seen  no  criminal  delay 
in  this  matter,  nor  such  neglect  as  would  produce  such  a 
result. 

The  Supreme  Court  of  the  United  States  has  adjourned 
for  the  term.  We  have  made  it  one  of  the  special  features 
of  the  Journal  to  publish  the  important  decisions  of  that 
Court  applicable  to  the  Coast  States.  The  eagerness  with 
which  our  publication  is  now  sought,  with  a  view  to  obtain 
.those  decisions,  show  that  we  have  made  no  mistake  in  intro- 
^ducing  such  a  feature.  We  are  greatly  indebted  to  Mr. 
.Justice  Field,  of  that  Bench,  who  has  selected  for  us,  with 
great  care,  and  his  well  known  ability,  all  the  opinions  of 
.that  Court  which  would  be  of  value  to  the  bar  of  this  coast. 
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Supreme  Court  of  California. 

May  Term,  1879. 


[No.  10,394.] 
[Filed  May  24,  1879.] 
Ex  Parte  KEWTON. 

The  act  of  March  30,  1872,  io  increase  and  facilitate  the  collection  of  llceniieft 
in  San  Francisco,  was  not  repealed  or  abrogated  by  the  Codes. 

The  provision  of  Sec.  3,363  of  the  Political  Code,  to  the  effect  that  all 
moneys  collected  for  Ifcenses  nnder  the  provisions  of  that  chapter, 
shall  be  paid  into  the  general  fond  of  the  county,  is  applicable  to  the 
city  and  county  of  San  Francisco. 

The  act  of  March  27,  1878,  to  facilitate  and  equalize  the  collection  oi  licenses 
in  the  city  and  county  of  San  Francisco,  regulates  the  rates  of  license 
to  be  collected  by  the  city  and  county,  and  is  a  valid  exercise  of  powers 
by  the  legislature. 

S.  Heyden/ddU,  Jr.y  for  Petitioner, 

Per  Curum. 

The  act  of  March  30,  1872,  to  increase  and  facilitate  the 
collection  of  licenses  in  San  Francisco,  (Stats.  1871-2,  p. 
736,)  was  not  abrogated  or  repealed  by  the  Codes.  The  act, 
though  passed  at  the  same  session  as  the  Codes,  was  re- 
tained in  full  force  and  effect  by  the  provisions  of  Sections 
4,478  and  4,479  of  the  Political  Code.  The  act  provided, 
among  other  things,  that  all  licenses,  whether  provided  for 
by  law,  or  by  the  orders  of  the  Boarl  of  Supervisors  of  the 
city  and  county,  should  be  collected  by  the  Collector  of 
Licenses  and  his  deputies;  and  also,  that  persons  transacting 
any  business,  etc.,  required  by  law  to  be  licensed,  without 
having  procured  a  license  therefor,  should  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  thereof,  should  be 
punished  as  provided  in  the  act. 

We  are  also  of  the  opinion  that  the  provision  of  Section 
3,363,  of  the  Political  Code,  to  the  effect  that  all  moneys 
collected  for  licenses  under  the.  previsions  of  the  chapter 
containing  that  section,  shall  bo  paid  into  the  general  fund 
of  the  county,  is  applicable  to  the  city  and  county  of  San 
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Franoisco.  The  provisions  of  sabdivisions  1,  2  and  25  of 
Section  19,  Political  Code,  continuing  in  force  acts  incor-^ 
porating,  or  chartering,  municipal  corporations,  and  con- 
solidating cities  and  counties,  and  in  relation  to  taxation  for 
local  purposes,  do  not  prevent  the  above  mentioned  pro- 
vision of  Section  3,363  from  taking  effect  in  the  city  and 
county  of  San  Francisco.  The  provision  for  the  payment  of 
those  funds  into  the  Treasury  of  the  city  and  county  does 
not  impair  or  interfere  with  the  operation  of  the  acts  men- 
tioned in  those  subdivisions  of  Section  19. 

The  act  of  March  27,  1878  (p.  424,)  to  facilitate  and  equal- 
ize the  collection  of  licenses  in  the  city  and  county  of  San 
Francisco,  is  regarded  by  one  of  the  counsel. for  the  peti-^ 
tioner  as  applicable  to  licenses  for  State  purposes  alone; 
while  the  other  counsel  for  the  petitioner  and  the  counsel  for 
the  People  consider  it  as  regulating  and  equalizing  only 
licenses  for  city  and  couniy  purposes.  The  first  section 
provides  that  '^  every  person,  firm  or  corporation  engaged  in 
carrying  on,  pursuing  or  transacting,  within  the  limits  of  the 
ciiy  and  county  of  San  Francisco,  any  business,  trade,  pro- 
fession, occupation  or  employment  hereinafter  specified, 
shall  pay  licenses  as  therein  provided.*'  The  act  then  pro- 
vides for  brokers,  bankers,  merchandise,  retail  liquor  deal- 
ers, auctioneers,  livery  stable  and  theatre  licenses;  and 
classifies  the  same,  and  fixes  the  rate  to  be  paid  by  each 
class.  There  is  no  provision  in  the  act,  similar  to  those 
Usually  contained  in  acts  providing  for  licenses  for  State 
purposes,  by  which  power  is  granted  to  the  municipal  au- 
thorities to  levy  or  collect  licenses  for  municipal  purposes, 
or  recognizing  the  existence  of  such  power;  nor  does  the  act 
provide  for  the  disposition  of  the  funds  collected  under  its 
provisions.  The  act,  when  considered  in  connection  with 
the  provisions  of  the  Political  Code  above  mentioned,  must 
be  regarded  as  regulating  and  equalizing  licenses  for  city  and 
county  purposes  only. 

No  valid  objection  is  urged  to  the  exercise  of  such  power 
by  the  Legislature.  The  itiunicipality  possesses  only  such 
power  in  regulating  or  collecting  licenses  as  may  be  granted 
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by  the  Legislature.  It  may  be  granted  or  withheld,  and  if 
granted,  it  may  be  subject  to  such  conditions  or  limitations, 
as  the  Legislature  may  prescribe.  It  cannot  be  doubted  that 
the  maximum  rates  may  be  fixed  by  law;  and  if  the  Legis- 
lature possesses  that  power,  it  would  seem  equally  clear  tixai 
the  precise  rates  may  be  determined  in  the  same  maimer.  A 
municipality  has  no  inherent  power,  by  virtue  of  its  exist- . 
ence  as  a  municipality,  to  impose  a  license  upon  business, 
but  its  power  in  this  respect  comes  from  the  Legislature,  and 
must  be  found  in  the  organic  act,  or  necessarily  inferred 
from  the  powers  therein  expressly  granted. 

The  act  of  March  27,  1878,  repealed  by  implication  or 
abrogated  all  existing  provisions,  whether  of  law,  or  of  the 
orders,  or  ordinances  of  the  ciiy  and  couniy,  fixing  the  rates 
of  license  to  be  paid  by  those  conducting  the  several  kinds 
of  business  enumerated  in  the  act,  and  the  rates  of  license 
therein  fixed,  became  the  rates  thereafter  to  be  collected  by 
the  ciiy  and  couniy.  The  act,  in  our  opinion,  is  not  in  con* 
travention  of  any  provision  of  the  Constitution. 

Prisoner  remanded. 


[No.  10,415.] 

{Filed  May  24,  1879.] 

PEOPLE  vs.  WILLIAM  J.  YOAKUM. 

1.  The  requisites  of  affidavits  in  support  of  an  application  to  change  the 

place  of  trial  of  a  criminal  action  on  the  groond  that  a  fair  and  im- 
partial trial  cannot  be  had  in  the  county  where  the  indictment  is  pend- 
ing, pointed  out. 

2.  Though  the  statute  {PeTicU  Code,  Section  1035,)  requires  that  the  Court 

must  be  **  satisHed  '*  of  the  truth  of  the  representation  of  the  prisoner, 
the  granting  or  refusing  of  the  application  is  not  a  matter  of  mere 
discretion;  the  decision  must  find  warrant  in  the  facts  disclosed  by  the 
record. 

3.  An  order  refusing  to  change  the  place  of  trial  reversed  undpr  the  cir- 

cumstances appearing  in  this  case,  no  counter  affidavits  having  been 
filed. 

A,  Campbell,  D.  S.  Terry,  P.   T.  Cdby,    V.  A.  Gregg  aind 
E.  (7.  Calhoun,  for  Appellant. 
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Attorney  Oeneral,  for  the  People. 

Wallace,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  prisoner  having  been  found  guilty  of  the  crime  of 
murder  in  the  first  degree  in  the  felonious  killing  of  one. 
Johnson,, brings  this  appeal  from  the  judgment  of  death  ren- 
.  dered  against  him  thereon,  and  from  an  order  denying  his 
motion  for  a  new  trial.  Upon  the  argument  of  the  case, 
several  alleged  errors  were  relied  upon,  but  the  conclusion 
to  which  we  have  arrived  upon  one  of  these  will  render  un-. 
necessary  the  consideration  of  the  others. 

The  prisoner,  before  the  trial,  made  an  application,  in 
conformity  to  the  provisions  of  the  Penal  Code,  for  the  re-, 
moval  of  the  case  from  the  county  of  Kern,  where  it  was 
pending  and  subsequently  tried,  on  the  ground  that  a  fair 
and  impartial  trial  could  not  be  had  in  the  said  county  of 
Kern;  The  application  was  denied,  and  the  prisoner  ex- 
cepted. 

The  statute,  {Penal  Code,  Sec.  1095,)  provides,  that  if  the 
Court  be  ''  satisfied  that  the  representation  of  the  defendant 
is  true,  an  order  must  be  made  for  the  removal  of  the  action 
to  the  proper  Court  of  a  county  free  from  like  objection." 
An  application  of  this  character  is  addressed,  as  we  have 
said  here,  in  other  cases,  somewhat  to  the  discretion  of  the 
Court;  its  allowance  or  refusal  was  characterized  in  People 
vs.  Congleton,  as  "largely  discretionary."  (44  Cal.,  95.) 
The  Court  must  be  satisfied,  is  the  language  of  the  statute. 
The  discretion  of  the  Court,  invoked  by  the  application,  is 
not,  however,  a  mere  arbitrary  .discretion,  but  a  discretion, 
the  exercise  of  which,  must  be  reasonable.  The  conclusions 
reached  on  the  application  must  be  such  as  find  warrant  in 
the  facts  disclosed  by  the  affidavits  filed,  and  in  the  circum- 
stances made  to  appear  in  the  record.  In  the  cases  in  which 
the  refusal  of  the  trial  Court  to  order  a  change  of  the  place 
of  trial  has  been  sustained  here,  the  affidavits  filed  in  sup- 
port of  the  application,  were  in  themselves  indefinite,  and, 
therefore,  unsatisfactory;  they  stated  no  facts  or  circum- 
stances from  which  the  Court  might  justly  infer  that  a  fair 


m 


970  Tbb  Pacifio  Coast  Law  Jouknal^ 

trial  could  not  be  had.  In  some  instances  the  mere  opinion 
of  the  affiants  that  an  impartial  trial  conld  not  be  had  was 
set  forth;  in  others,  the  facts  stated  did  not  support  an  in- 
ference that  any  such  prejudice  existed  in  the  popular  minds 
as  would  interfere  with  the  impartial  administration  of  the 
law.  •  Thus,  in  P€opfe  vs.  Cbwgrfeton,  (supra,)  we  said:  '*In 
this  case,  the  affidavits  upon  which  the  motion  was  based, 
were  exceedingly  unsatisfactory;  they  in  the  main  set  forth 
merely  that  in  the  opinion  or  belief  of  the  c^iarUa  the  prisoner 
could  not  have  a  fair  trial,  owing  to  the  popular  prejudice 
against  him.'*  So  in  People  yb,  Thuler:  ''The  defendant's 
affidavit  does  not  establish  the  fact,  that  the  people  of  the 
county  of  Butte  were  so  prejudiced  against  him  as  to  become 
disqualified  to  sit  as  jurors  in  this  case.  The  statement  in 
this  respect  was  upon  his  information  and  belief,  which,' 
standing  alone,  no  Court  in  the  exercise  of  a  proper  discre- 
tion could  regard  of  sufficient  probative  force  to  autiiorize  a 
change  of  the  place  of  trial."  (28  Cal.,  496.)  So  in  People 
vs.  Mahoney:  **  The  mere  affidavit  of  the  defendant  does  not 
render  it  obligatory  on  the  Court  to  change  the  venue,"  The 
statute  declares:  ''  If  the  Court  be  satisfied  that  the  repre- 
sentation of  the  defendant  be  true,  an  order  shall  be  made 
for  the  removal."  It  is  evident,  therefore,  that  the  Court  is 
not  bound  to  take  for  granted  the  unsupported  statement  of 
the  defendant,  and  assign  it  conclusive  effect.  A  reasonable 
discretion  is  to  be  given  to  it  on  this  subject,  and  while  we 
should  not  be  disposed  to  hold  an  arbitrary  refusal  to  change 
the  venue  as  warranted,  yet  we  think  the  mere  unsupported 
assertion  of  the  defendant,  that  he  was  the  victim  of  a 
general  prejudice  in  the  county,  is  not  a  conclusive  reason 
for  changing  the  venue,  when  it  is  so  easy  to  obtain  cor- 
roboration of  the  statement,  if  it  were  really  true.  (18  Id., 
186.) 

In  People  vs.  GraJuzm,  the  application  was  based  upon  the 
fact,  that  some  thirty  or  forty  persons  in  the  oouniy  of 
Sonoma  had,  by  subscriptions  among  themselves,  raised  a 
sum  of  money  to  procure  a  lawyer  to  assist  the  District  At- 
torney in  the  prosecution,  and  no  other  fact  was  set  forth  as 
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tending  to  show  the  existence  of  any  prejudice  against  the 
prisoner  among  the  citizens  of  that  C9unty .  The  Court  said, 
that  such  a  fact,  in  itself,  ^'  does  not  show  the  existence  of 
such  an  excitement  or  prejudice  in  the  whole  county  upon 
the  subject  as  would  preclude  the  possibility  of  procur- 
ing an  impartial  jury  without  difficulty,  or  wo^d,  in  any 
manner,  interfere  with  the  impartial  administration  of  the 
laws." 

In  none  of  these  cases  did  the  affidavits  meet  the  require- 
ments of  the  statute.  The  correct  rule  of  practice  to  be  ob- 
served in  an  application  of  this  character,  and  the  requisites 
of  the  affidavits  to  be  used  in  its  support,  are  well  set  forth 
in  People  vs.  McCauley.  "Affidavits,"  said  Mr.  Justice 
Bennett,  in  this  case,  '^for  such  a  motion  must  state  the 
facts  and  circumstances  from  which  the  conclusion  is  de- 
duced, that  a  fair  and  impartial  trial  cannot  be  had.  The 
conclusion  is  to  be  drawn  by  the  Court,  and  not  by  the  de- 
fendant and  his  witnesses,  and  the  Court  must  be  satisfied, 
from  the  fact^  and  circumstances  positively  sworn  to  in  the 
affidavits,  and  not  from  the  general  conclusions  to  which  the 
defendant  may  swear,  or  which  his  witness  may  depose  they 
verily  hdieve  to  be  true."    (1  JH.,  383.) 

The  circumstances  surrounding  the  case  at  bar  are  such 
as  would  naturally  superinduce  intense  excitement  among 
the  people  where  it  occurred.  It  would,  indeed,  have  been 
strange  if  such  an  outrage  had  not  deeply  moved  the  public 
mind.  The  killing  was  undoubtedly  an  assassination,  and, 
in  fact,  the  single  ultimate  question  involved  at  the  trial  was 
one  of  mere  identity  of  the  prisoner  as  being  the  assassin. 
The  murder  was  committed  by  gunshots,  fired  under  cover, 
in  the  open  day,  from  the  side  of  the  public  road,  upon 
which  the  murdered  men  were  traveling,  in  company  with 
the  wife,  children  and  sister  of  one  of  them.  The  wife  un- 
dertook to  identify  the  accused  and  his  brother  as  being  the 
murderers,  and  swore,  at  the  Coroner's  inquest,  that  she  asw 
them  immediately  after  the  killing,  with  guns  in  their  hands, 
running  away  from  the  road-side  where,  according  to  her 
testimony,  they  had  been  lying  concealed  behind  a  point  of 
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rocks.  The  belief  that  the  prisoners  were  guilty  seems  to 
have  become  general  and  widespread  in  the  county.  The 
most  respectable  and  influential  citizens  believed  it.  The 
Sheriff  of  the  county  and  his  deputies,  or  some  of  them,  seem 
to  have  been  decidedly  of  that  opinion,  and  the  Court  below 
set  aside  the  panel  of  one  hundred  jurors,  summoned  by 
those  oflScers,  because  of  their  disqualification  in  that  re- 
spect, though,  singularly  enough,  some  seventy-five  of  the 
same  panel  were  immediately  resummoned  by  an  elisor  or 
elisors  subsequently  appointed  by  the  Court,  and  several  of 
the  resummoned  panel  actually  sat  as  trial  jurors  in  the  case, 
against  the  objection  of  the  prisoner. 

The  affidavits  filed  in  support  of  the  application  were 
some  twentv-two  in  number,  and  they  detail  with  much  par* 
.ticulariiy  the  occurrences  in  the  county  following  the  perpe- 
ti'ation  of  the  murder,  and  indicating  great  and  wide-spread 
excitement  among  the  people  of  that  county.  The  affiants 
appear  to  be  persons  of  great  respectability  and  intelligence, 
some  of  them  old  residents  of  the  county,  and  intimately  ac- 
quainted with  its  inhabitants,  some  of  them  persons  holding 
official  positions,  and  all  of  them  following  business  pur- 
suits bringing  them  in  contact  with  the  people,  and  affording 
them  opportunities  to  be  informed  of  the  state  of  the  public 
piind  throughout  the  county  of  Eem,  with  reference  to  the 
charge  pending  against  the  prisoners.  Threats  appear  to 
have  been  openly  made  in  Bakersfield,  by  persons  assembled 
from  various  parts  of  the  county  of  Kern,  to  tear  down  the 
jail  and  hang  the  defendants;  and  they  seem  to  have  desisted 
only  because  they  were  persuaded  that  the  jail  was  strongly 
guarded,  and  that  some  of  them  would  probably  lose  their 
lives  if  they  should  make  the  attempt.  It  is  stated  in  these 
affidavits,  that  there  exists  throughout  the  county  a  general 
feeling  of  extreme  hostility  against  the  prisoner,  and  a  gen- 
eral belief  that  he  is  guilty  of  the  murder  charged  in  the  in- 
dictment. Nor  is  the  truth  of  these  statements  denied  by 
the  prosecution.  No  counter  affidavit  was  offered  by  the 
State;  so  far  as  the  record  shows,  it  was  not  even  pretended 
below,  upon  the  part  of  the  people,  that  the  statements  con- 
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tained  in  the  moving  affidavits  were  tintrue  or  mistaken  in 
any  respect.  .     ' 

In  tiie  condition  of  the  public  mind  in  Eem  county,  as  es- 
tablished by  the  affidavits  on  file,  the  prisoner  could  not 
have  a  fair  trial  of  the  case.  So  bitter  indeed  was  the  pub- 
lic feeling  against  the  prisoner,  that  its  manifestation  could 
not  be  wholly  repressed,  even  in  the  presence  of  the  Court, 
when  the  trial  was  about  to  commence.  The  ruling  of  the 
Court,  when  adverse  to  the  prisoner,  was  openly  applauded 
by  persons  assembled  in  the  Court  room.  Before  the  mo- 
tion to  change  the  place  of  trial  came  on  to  be  heard,  the 
prisoner  had  interposed  a  challenge  to  the  panel  returned  by 
the  elisors  appointed  by  the  Court.  In  order  to  support  the 
challenge,  one  of  the  elisors  had  been  placed  under  examin- 
ation as  to  the  circumstances  under  which  he  had  acted  aud 
the  manner  in  which  he  executed  the  venire  placed  in  his 
hands.  Whenever  the  witness,  in  the  course  of  his  examin- 
ation, gave  an  answer  favorable  to  the  prosecution,  there 
was  applause  in  the  Court  room.  *'When  the  motion 
was  passed  by  the  Court,  and  denied^  there  was  applause  from 
the  seats  where  the  jurors  sat.'*  That  this  unseemly  mani- 
festation of  popular  passion  actually  occurred  in  the  pres- 
ence of  the  Court,  when  the  trial  of  the  prisoner  was  about 
to  commence,  is  not  denied;  its  significance,  as  to  whether 
a  dispassionate  trial  of  the  prisoner  comld  be  hoped  for  in 
Kern  county,  ought  not  to  have  been  misunderstood. 

The  prisoner,  whether  guilty  or  not,  is  unquestionably  en- 
titled by  the  law  of  the  land  to  have  a  fair  and  impartial 
trial.  Unless  this  result  be  attained,  one  of  the  most  im- 
portant purposes  for  which  government  is  organized,  and 
courts  of  justice  established,  will  have  definately  failed. 
Cases  sometimes  occur,  and  this  would  appear  to  be  one  of 
them,  in  which  the  very  enormity  of  the  offense  itself  arouses 
the  honest  indignation  of  the  community  to  such  a  degree  as 
to  make  it  apparent  that  a  dispassionate  investigation  of  the 
case  cannot  be  had.  Ulider  such  circumstances,  the  law  re- 
quires that  the  place  of  trial  be  changed. 

Judgment  reversed  and  cause  remanded,  with  directions 
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to  enter  an  order  removing  the  canse  from  ihe  oonnty  of 
Kern; 
Bemittitnr  forthwith. 
We  concnr: 

Crockett,  J. 
Khodes,  J. 

NiLES,  J. 
McKlNSTBY,   J. 


[No.  10,399.] 

[FUed  May  19,  1879.] 

PEOPLE  vs.  HERSET. 

In  a  eriminvl  case,  if  the  jury,  after  having  retired  to  consider  of  their  rer- 
diet,  return  into  Court,  and  request  to  be  further  instructed  as  to  the 
law  of  the  case,  it  is  error  per  ae  for  the  Court,  in  the  absence  of  the 
phonographic  reporter,  to  instruct  them  orally  without  the  consent  of 
the  respective  counsel. 

W.  (7.  Belcher  and  A.  L.  Hart^  for  Appellant. 

Attorney  Geiieral,  for  the  People. 

Crockett,  J.,  delivered  the  opinion  of  the  Court. 

After  the  jury  had  retired  to  deliberate  on  their  verdict^ 
they  returned  into  Court  and  propounded  to  the  Judge  cer- 
tain questions  as  to  the  law  of  the  case,  which  were  answered 
orally  by  the  Judge,  in  the  absence  of  the  phonographic  re- 
porter, and  without  the  consent  of  tlie  defendant.  At  the 
close  of  the  oral  charge,  one  of  the  jurors  inquired  of  the 
Judge,  whether  they  were  "to  go  by  the  written  instruc- 
tions? "  to  which  the  Judge  orally  replied,  **Tes,  sir;  you 
are  to  go  by  the  written  instructions  as  to  the  law  of  this 
case,  and  by  nothing  else.''  After  the  jury  had  again  re- 
tired, and  tiie  phonographic  reporter  had  returned  into  Court, 
the  Judge  stated  to  the  reporter  his  recollection  of  what 
had  occurred,  and  it  was  then  reduced  to  writing  by  the  re- 
porter. This  action  of  the  Court  was  excepted  to  by  the  de- 
fendant, and  is  relied  upon  as  error. ' 

Section  1093  of  the  Penal  Code,  as  amended  in  1874,  and 
in  force  at  the  time  of  the  trial,  provides,  in  subdivision  6, 
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that  '^  if  the  charge  be  not  given  in  writing,  it  must  be  taken 
down  by  the  phonographic  reporter."  There  can  be  no  doubt, 
that  this  provision  was  intended  to  be  mandatory,  and  not 
merely  directory. 

From  an  early  period  in  the  legislation  of  this  State,  it  was 
the  uniform  policy  to  require  the  charge  to  the  jury  in  a 
criminal  case  to  be  in  writing;  and  section  362  of  the  Crimi- 
nal Practice  Act,  as  amended  in  1855,  provided  that  '^  such 
charge  shall  be  reduced  to  writing  before  it  is  given;  and  in 
no  case  shall  any  charge  or  instruction  be  given  to  the  jury 
otherwise  than  in  writing,  unless  by  the  mutual  consent  of 
the  parties.'*  In  constructing  this  statute,  it  has  been  re- 
peatedly held  to  be  error  per  se  to  charge  the  jury  orally,  ex- 
cept with  the  consent  of  the  parties.  {People  vs.  Beden,  6, 
Cal,,  246;  People  yb.  Payne^  8  id,,  341;  People  yb.  DemhU,  8 
id.,  423;  People  vs.  Ah  Fong,  12  id.,  345;  People  ys.  Shaiv,  26 
id.,  76;  People  vs.  San  ford,  43  id.,  29:  People  vs.  Prospero, 
44  id.,  186.) 

Section  1093  of  the  Penal  Code,  as  amended  in  1874,  is 
not  substantially  different  from  the  statute  under  which 
these  decisions  were  made.  It  explicity  provides  that  if  the 
charge  be  not  given  in  writing,  it  must  be  taken  down  by  the 
phonographic  reporter,  the  only  change  being,  that  the 
charge  need  not  be  in  writing,  provided  it  is  taken  down  at 
the  time  by  the  phonographic  reporter.  In  either  event,  the 
charge  is  tiius  reduced  to  writing,  either  by  the  Judge,  or  by 
the  reporter,  when  it  is  given,  and  there  can  thereafter  be  no 
uncertainty  as  to  what  the  charge  was.  But  if  the  Court 
coidd  charge  the  jury  orally  in  the  absence  of  the  phono- 
graphic reporter,  and  could  thereafter  require  him  to  take 
down  the  charge,  according  to  the  recollection  of  the  Judge 
as  to  its  contents,  it  would  introduce  into  the  proceeding  the 
very  element  of  uncertainty  which  it  was  the  purpose  of  the 
statute  to  prevent.  Nor  can  the  practice  pursued  in  this  case 
be  supported  under  section  1138  of  the  Penal  Code,  as 
amended  in  1874,  which  provides,  in  substance,  that  after 
the  jury  has  retired  for  deliberation,  if  they  desire  to  be  in- 
formed on  any  point  of  law  arising  in  the  case,  '^  the  infor- 
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mation  required,  must  be  given  in  the  presence  o',  or  after 
notice  to  the  District  Attorney  and  the  defendant  or  his 
counsel,  or  after  they  have  been  called."  This  was  not  in- 
tended to  authorize  an  oral  charge,  which,  at  that  stage  of 
the  proceeding,  might  often  be  productive  of  more  pernicious 
results  than  if  the  original  charge  was  oral.  When  the  j  ury  asks 
to  be  further  instructed  as  to  the  law  of  the  case,  it  is  usually 
upon  points  which  they  deem  to  be,  if  not  decisive,  at  least 
entitled  to  serious  consideration;  and  if  the  parties  are  called, 
and  do  not  appear,  the  Court  may  proceed  to  instruct  the 
jury  in  their  absence,  in  which  event,  if  the  charge  be  oral, 
they  would  have  no  opportunity  of  ascertaining  its  contents, 
except  from  the  recollection  of  the  Judge.  This  would  intro- 
duce into  the  proceeding  the  element  of  uncertainty,  which 
it  is  the  especial  purpose  of  the  statute  to  prevent,  and  that, 
too,  at  the  most  criticial  period  of  the  trial. 

Nor  did  the  statement  of  the  Judge  to  the  jury,  at  the 
close  of  his  oral  charge,  that  they  were  to  be  governed  by 
the  written  instructions  and  nothing  else,  cure  the  error 
which  was  committed.  It  was  error  j!>er8e  to  instruct  them 
orally;  and  we  cannot  say,  that  it  did  not  prejudice  the  de- 
fendant. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

Remittitur  forthwith. 

We  concur: 

MoKlNSTRY,  J. 

Bhodes,  J. 

NiLES,   J. 
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Supreme  Court  of  the  United  States. 

October  Tebu,  1878. 


(No.  998.) 

THE  FLAGSTAFF  SILVER  MINING  COMPANY  OF 
UTAH,  (LIMITED),  Plaintiff  m  Error, 

vs. 
HELEN  TARBET. 

A  location  of  a  mining  claim  npon  a  lode  or  vein  of  ore,  should  be  laid  along 
the  same  lengthwise  of  the  coarse  of  its  apex  at  or  near  the  snrface 
as  well  nnder  the  Mining  Act  of  1866,   as  nnder  that  of  1872.     If 
located  otherwise,  the  location  will  only  secure  so  much  of  the  lode  or 
vein  as  it  actually  covers. 

Each  locator  is  entitled  to  follow  the  dip  of  the  lode  or  vein  to  an  indefinite 
depth,  though  it  carries  him  outside  of  the  side  lines  of  the  location ; 
but  this  right  is  based  on  the  hypothesis  that  the  side  lines  substan- 
tially correspond  with  the  course  of  the  lode  or  vein  at  the  surface; 
and  it  is  bounded  at  each  end  by  the  end  lines  of  the  location,  cross- 
ing the  lode  or  vein,  and  extended  perpendicularly  downward,  and 
indefinitely  in  their  own  direction. 

If  a  location  be  laid  crosswise  of  a  lode  or  vein,  so  that  its  greatest  length 
crosses  the  same  instead  of  following  the  course  thereof,  it  will  secure 
only  so  much  of  the  vein  as  it  actually  crosses  at  the  surface,  and  the 
side  lines  of  the  location  will  become  the  end  lines  thereof,  for  the 
purpose  of  defining  the  rights  of  the  owners. 

A  locator  working  subterraneously  into  the  dip  of  the  vein  belonging  to 
another  locator,  who  is  in  possession  of  his  location,  is  a  trespasser, 
and  Uable  to  an  action  for  taking  ore  therefrom. 

In  error  to  the  Supreme  Court  of  the  Territory  of  Utah. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah.  The  action  was  in  the  nature  of  trespass 
quare  clauaujnf regit,  brought  in  the  District  Court  of  the  Ter- 
ritoiy  for  the  Third  District  by  Alexander  Tarbet,  and  con- 
tinued by  his  assignee,  Helen  Tarbet,  the  defendant  in  error, 
against  the  plaintiff  in  error  and  other  persons.  The  action 
being  dismissed  as  to  the  other  persons,  judgment  was 
rendered  upon  the  verdict  of  a  jury  against  the  plaintiff  in 
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error  for  $45,000  damages.  The  company  carried  the  case 
to  the  Supreme  Court  of  the  Territory,  where  the  judgment 
was  affirmed,  on  the  3d  day  of  June,  1878.  The  controversy 
relates  to  the  working  of  a  mine  in  Little  Cottonwood  Mining 
District,  in  the  county  of  Salt  Lake,  Ten-itory  of  Utah.  The 
defendant  in  error  claims  to  own,  and  to  have  been  in  pos- 
session of,  a  mining  location  on  a  lode  called  the  Titus  lode, 
the  location  including  three  claims,  and  extending  600  feet 
westwardly  from  the  discovery,  with  a  width  of  200  feet,  and 
including  ten  feet  on  the  east  side  of  the  discovery,  belong- 
ing to  the  South  Star  mine.  The  plaintiffs  in  error  owned, 
and  had  a  patent  for  another  mining  location,  called  the 
Flagstaff  mine.  100  feet  in  width  and  2,600  feet  in  length, 
running  in  a  northerly  and  southerly  direction,  and  crossing 
the  Titus  claims  near  the  west  end  thereof,  and  nearly  at 
right  angles  therewith.  In  working  from  the  Flagstaff  mine, 
the  plaintiffs  in  error  worked  around  subterraneously,  to  a 
point  some  300  feet  to  the  east  of  their  location,  and  on  the 
north  side  of  the  Titus  mine,  and  within  about  100  feet  of 
the  Titus  location.  It  is  for  this  working  that  the  suit  was 
brought;  and  the  principal  question  is,  whether  the  plaintiffs 
in  error  had  a  right  thus  to  work  outside  of  their  location  on 
the  east,  and  whether,  in  doing  so,  they  interfered  with  the 
rights  of  the  defendant  in  error. 

It  is  conceded  that  both  parties  are  working  on  the  same 
lode  or  vein  of  ore.  The  Flagstaff  discovery,  to  which  the 
location  of  the  plaintiffs  in  error  relates  as  its  starting  point, 
is  situated  nearly  due  west  from  that  of  the  South  Star  and 
Titus,  and  about  550  feet  therefrom.  The  lode  crops  out  at 
the  two  points  of  discovery,  but  is  not  visible  at  intermediate 
points.  These  croppings,  however,  show  that  the  direction 
or  course  of  the  apex  of  the  vein,  at  or  near  the  surface,  is 
nearly  east  and  west.  The  location  of  the  Titus,  claiitied  by 
the  defendant  in  error,  nearly  corresponds  with  this  surface 
course  of  the  vein.  The  location  of  the  Flagstaff,  belonging 
to  plaintiffs  in  error,  crosses  it  nearly  at  right  angles. 

The  principal  difficulty  in  the  case  arises  from  the  fact  that 
the  surface  is  not  level,  but  rises  up  a  mountain  in  going 
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from  the  Titus  discovery  to  the  Flagstaff.  The  dip  of  the 
Tein  being  northeasterly,  it  happens  that  by  following  a  level 
beneath  the  surface,  the  strike  of  the  vein  runs  in  a  north- 
westerly direction,  or  about  north  60*^  west.  In  other  words, 
if  by  a  process  of  abrasion,  the  mountain  could  be  ground 
down  to  a  plain,  the  strike  of  the  vein  would  be  north- 
west instead  of  west,  as  it  now  is  on  the  surface;  or,  at 
least,  as  the  evidence  tended  to  show,  that  it  is.  In  that 
case,  the  location  of  the  defendant  in  error  would  leave  the 
vein  to  its  right,  and  the  location  of  the  plaintiffs  in  error 
would  not  reach  it  until  several  hundred  feet  to  the  north  of 
the  Flagstaff  discovery. 

Evidence  being  given  pro  and  con  in  reference  to  the  con- 
dition and  situation  of  tlie  vein,  both  at  and  below  the  sur- 
face, and  to  the  workings  thereon  by  both  parties,  the  Judge 
charged  the  jury  as  follows: 

^*  If  you  find  that  Alexander  Tarbet,  during  the  time  men- 
tioned in  the  complaint,  to  wit:  from  January  1,  1873,  to 
December  14,  1875,  (being  a  period  of  2  years,  11  months 
and  14  days,)  was  in  possession  of  the  whole,  or  an  undi- 
vided interest,  of  Nos.  1,  2  and  3  of  the  Titus  mining  claim, 
and  ten  feet  off  No.  1  of  the  South  Star  mining  claim,  hold- 
injg  the  same  in  accordance  with  the  mining  laws  and  the 
customs  of  the  miners  of  the  mining  district,  and  that  the 
apex  and  course  of  the  vein  in  dispute  is  within  such  surface; 
then,  as  against' one  subsequently  entering,  he  is  deemed  to 
be  possessed  of  the  land  within  his  boundaries  to  any  depth, 
and  also,  of  the  vein  in  the  surface  to  any  depth  on  its  dip, 
though  the  vein  in  it«  dip  downward  passes  the  side  line  of 
the  surface  boundary  and  extends  beneath  other  and  adjoin- 
ing lands,  and  a  trespass  upon  such  part  of  the  vein  on  its 
dip,  though  beyond  the  side  surface  line,  is  unlawful  to  the 
same  extent  as  a  trespass  on  the  vein  inside  of  the  surface 
boundary.  This  possession  of  the  vein  outside  of  the  sur- 
face line,  on  its  dip,  is  limited  in  two  ways:  by  the  length  of 
the  course  of  the  vein  within  the  surface;  and,  by  an  exten- 
sion of  the  end  lines  of  the  surface  claim  vertically,  and  in 
their  own  direction,  so  as  to  intersect  the  vein  on   its  dip; 
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and  the  right  of  a  possessor  to  recover  for  trespass  on  the 
vein  is  subject  to  only  these  restrictions." 

Again — 

'*  The  defendant  (plaintiff  in  error)  has  not  shown  any  title, 
or  color  of  title,  to  any  part  of  the  vein,  except  so  much  of 
its  length  on  the  course  as  lies  within  the  Flagstaff  surface, 
and  the  dip  of  the  vein  for  that  length;  and  it  has  shown  no 
title,  or  color  of  title,  to  any  of  the  surface  of  the  South 
Star  and  Titus  mining  claim,  except  to  so  much  of  No.  3  as 
lies  within  the  patented  surface  of  the  Flagstaff  mining 
claim." 

The  Court  refused  to  give  the  following  instructions  pro- 
pounded by  the  plaintifis  in  error,  to  wit: 

"By  the  act  of  Congress  of  July  26th,  1866,  under  which 
all  these  locations  are  claimed  to  have  been  made,  it  was  the 
vein  or  lode  of  mineral  that  was  located  and  claimed;  the 
lode  was  the  principal  thing,  and  the  surface  area  was  a  m^re 
incident  for  the  convenient  working  of  the  lode;  the  patent 
granted  the  lode,  as  such,  irrespective  of  the  surface  area 
which  an  applicant  was  not  bound  to  claim ;  it  was  his  con- 
venience for  working  the  lode  that  controlled  his  location  of 
the  surface  area;  and  the  patentee  under  that  act  takes  a  fee- 
simple  title  to  the  lode,  to  the  full  extent  located  and  claimed 
under  said  act." 

Secondly — 

**  In  the  very  nature  of  the  thing,  a  lode  or  vein  in  its  un- 
worked  and  undeveloped  stage,  cannot  be  knowpi  and  sur- 
veyed so  as  to  plat  it  and  make  a  diagram  of  it;  the  law  does 
not  require  impossibilities,  and  must  receive  a  reasonable 
construction.  The  diagram  required  to  be  filed  by  the  ap- 
plicant for  a  patent  under  the  act  of  1866,  was  a  diagram  of 
the  surface  area  claimed,  and  this  diagram  might  be  extended 
laterally  and  otherwise,  as  convenience  in  working  this  claim 
might  suggest  to  the  applicant." 

These  instructions  and  refusals  to  instruct  indicate  the 
general  position  taken  by  the  Court  below,  namely,  that  a 
mining  claim  secures  only  so  much  of  a  lode  or  vein  as  it 
covers  along  the  course  of  the  apex  of  the  vein  on  or  near 
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the  surface,  no  matter  how  far  the  location  may  extend  in 
another  direction. 

The  plaintiffs  in  error  have  made  the  following  assignment 
of  error,  which  indicates  the  position  which  they  contend 
for: 

"The  plaintiff  in  error  assigns  for  error  the  charge  of  the 
Court  and  the  refusal  to  give  its  requests,  that  is,  that  the 
judge  instructed  the  jury  that  the  defendant  below  had  shown 
no  title,  or  color  of  title,  to  any  part  of  the  vein  except  so 
much  of  its  length  on  its  course  as  lies  within  the  surface 
ground  patented ;  and  that  he  refused  to  direct  the  jury  that 
by  the  act  of  Congress,  it  was  the  vein  or  lode  of  mineral 
that  was  located  and  claimed,  and  that  the  patent  granted  the 
lode,  irrespective  of  the  surface  area,  which  was  merely  for 
the  convenience  of  working  the  lode;  that  the  diagram  re- 
quired to  be  filed  by  an  applicant  for  a  patent,  was  of  the 
surface  claimed,  and  might  be  extended  laterally  or  other- 
wise, as  convenience  in  working  the  claim  might  suggest; 
that  the  surface  ground  patented  does  not  measure  the  gran- 
tee's right  to  the  vein  or  lode  in  its  course,  or  control  the 
direction  which  he  shall  take;  and,  lastly,  that  the  Flagstaff 
Company  have  the  right  to  the  lode  for  the  length  thereof 
claimed  in  the  location  notice,  though  it  runs  in  a  different 
direction  from  that  in  which  it  was  supposed  to  run  at  the 
time  of  the  location.*' 

Both  parties  agree  in  the  general  rule,  that  the  owner  of  a 
mining  right  in  a  lode  or  vein  cannot  follow  the  course  of  the 
vein  beyond  the  end  lines  of  his  location  extended  perpen- 
dicularly downward;  but  that  he  may  follow  the  dip  to  an 
indefinite  distance  outside  of  his  side  lines.  This  is  un- 
doubtedly the  general  rule  of  miner's  law,  and  the  true  con- 
struction of  the  act  of  Congress.  The  language  of  the  act 
of  1866  (14  Stat.;  251)  in  relation  to  "  a  vein  or  lode  "  is, 
■  ^  that  no  location  hereafter  made  shall  exceed  two  hundred 
feet  in  length  along  the  vein  lot  each  locator,  with  an  addi- 
tional claim  for  discovery  to  the  discoverer  of  the  lode,  with 
the  right  to  follow  such  vein  to  any  depth,  with  aU  Us  dips^ 
variations  and  angles,  together  with  a  reasonable  quantity  of 
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sarface  for  the  convenient  working  of  the  same  as  fixed  by 
the  local  rules,"  etc.  The  act  6i  1872  is  more  explicit  in  its 
terms,  but  the  intent  is  undoubtedly  the  same  as  it  respects 
end  lines  and  side  lines,  and  the  right  to  follow  the  dip  out^ 
side  of  the  latter.  We  think  that  the  intent  of  both  statutes 
is,  that  mining  locations  on  lodes  or  veins  shall  be  made 
thereon  lengthwise,  in  the  general  direction  of  such  veins  or 
lodes  on  the  surface  of  the  earth  where  they  are  discoverable; 
and  that  the  end  lines  are  to  cross  the  lode  and  extend  per^ 
pendicularly  downward,  and  to  be  continued  in  their  own 
direction  either  way  horizontally;  and  that  the  right  to  fol- 
low the  dip  outside  of  the  side  lines  is  based  on  the  hypoth- 
esis thut  the  direction  of  these  lines  corresponds  substan- 
tially with  the  course  of  the  lode  or  vein  at  its  apex  on  or 
near  the  surface.  It  was  not  the  intent  of  the  law  to  allow  a 
person  to  make  his  location  crosswise  of  a  vein,  so  that  the 
side  lines  shall  cross  it  and  thereby  give  him  the  right  to  follow 
the  strike  of  the  vein  outside  of  his  side  lines.  That  would 
subvert  the  whole  system  sought  to  be  established  by  the 
law.  If  he  does  locate  his  claim  in  that  way,  his  right  must 
be  subordinated  to  the  rights  of  those  who  have  properly 
located  on  the  lode.  Their  right  to  follow  the  dip  outside  of 
their  side  lines  cannot  be  interfered  with  by  him.  His 
right  to  the  lode  only  extends  to  so  much  of  the  lode  as  his 
claim  covers.  If  he  has  located  crosswise  of  the  lode,  and 
his  claim  is  only  one  hundred  feet  wide,  that  one  hundred 
feet  is  all  he  has  a  right  to.  This,  we  consider,  to  be  the 
law  as  to  locations  on  lodes  or  veins. 

The  location  of  the  plaintiffs  in  error  is  thus  laid  across 
the  Titus  lode,  that  is  to  say,  across  the  course  of  its  apex, 
at  or  near  the  surface;  and  the  side  lines  of  their  location 
are  really  the  end  lines  of  their  claim,  considering  the  di- 
rection or  course  of  the  lode  at  the  surface.   ' 

As  the  law  stands,  we  think  that  the  right  to  follow  the  dip 
of  the  vein  is  bounded  by  the  end  lines  of  the  claim,  prop- 
erly so  called — ^which  lines  are  those  which  are  crosswise  of 
the  general  course  of  the  vein  on  the  surface.  The  Spanish 
mining  law  confined  the  owner  uf  a  mine  to  perpendicular 
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lines  on  every  side,  but  gave  him  greater  or  less  width,  ac- 
cording to  tiie  dip  of  the  vein.  (See  -Rockwell,  pp.  56-68; 
and  see  same  book,  pp.  274,  275.)  But  our  laws  have  at- 
tempted to  establish  a  rale  by  which  each  claim  shall  be  so 
many  feet  of  the  vein,  lengthwise  of  its  course,  to  any  depth 
below  the  surface,  although,  laterally,  its  inclination  shall 
carry  it  ever  so  far  from  a  perpendicular.  This  rule,  the  • 
Court  below  strove  to  carry  out,  and  all  its  rulings  seem  to 
have  been  in  accordance  with  it. 

The  plaintiff  in  error  contended,  and  requested  the  Court 
to  charge,  in  effect,  that  having  received  a  patent  for  2,600 
feet  in  length  and  100  feet  in  breadth,  commencing  at  the 
flagstaff  discovery,  on  the  lode  at  the  surface,  they  were  en- 
titled to  6,200  feet  of  that  lode,  along  its  length,  although  it 
diverged  from  the  location  of  t  leir  claim,  and  went  off  in 
another  direction.  We  cannot  think  that  this  is  the  intent 
of  the  law.  It  would  lead  to  inextricable  confusion 
Other  locations  correctly  laid  upon  the  lode,  and  coming  up 
to  that  of  the  plaintiff  in  error  on  either  side  would,  by  suc& 
a  rale,  be  subverted  and  swept  away.  Slight  deviations  of 
the  outcropping  lode  from  the  location  of  the  claim  would 
probably  not  affect  the  right  of  the  locator  to  appropriate 
the  continuous  vein ;  but  if  it  should  make  a  material  departure 
from  his  location,  and  run  off  in  a  different  direction,  and  not  re- 
turn to  it,  it  certainly  could  not  be  said  that  the  location  was  on 
that  lode  or  vein  farther  than  it  continued  substantially 
to  correspond  with  it.  Of  what  use  would  a  location  be,  for 
any  purpose  of  defining  the  rights  of  parties,  if  it  could  thus 
be  made  to  cover  a  lode  or  vein  which  runs  entirely  away  from 
it?  Though  it  should  happen  that  the  locator,  by  sinking 
shafts  to  a  considerable  depth,  might  strike  the  same  vein  on 
its  subterranean  descent,  he  ought  not  to  interfere  with  . 
those  who,  having  properly  located  along  the  'vein,  are  pur- 
suing their  right  to  follow  the  dip  in  a  regular  way.  So  far 
as  he  can  work  upon  it,  and  not  interfere  with  their  right, 
he  might  probably  do  so,  but  no  farther.  And  this  conse- 
quence woidd  follow,  irrespective  of  the  priority  of  the  loca- 
tions.    It  would  depend  on  the  question,  as  to  what  part  of 
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the  vein  the  respective  locations  properly  cover  and  appro* 
priate. 

>  We  do  not  mean  to  say,  that  a  vein  must  necessarily  crop 
out  upon  the  surface,  in  order  that  locations  may  be  prop* 
erly  laid  upon  it.  If  it  lies  entirely  beneath  the  surface,  and 
the  course  of  its  apex  can  be  ascertained  by  sinking  shafts 
at  different  points,  such  shafts  may  be  adopted  as  indicating 
the  position  and  course  of  the  vein,  and  locations  may  be 
praperly  made  on  the  surface  above  it,  so  as  to  secure  a 
right  to  the  vein  beneath.  But  where  the  vein  does  crop  out 
along  the  surface,  or  is  so  slightly  covered  by  foreign  matter 
that  the  course  of  its  apex  can  be  ascertained  by  ordinary 
surface  exploration,  we  think  that  the  act  of  Congress  re* 
quires  that  this  couise  should  be  substantially  followed  in 
laying  claims  and  locations  upon  it.  Perhaps  the  law 
is  not  so  perfect  in  this  regard  as  it  might  be;  perhaps 
the  true  course  of  a  vein  should  correspond  with  its  strike, 
or  the  line  of  a  level  run  through  it;  but  this  can  rarely  be 
ascertained  until  considerable  work  has'  been  done,  and 
after  claims  and  locations  have  become  fixed.  The  most 
practicable  rule  is,  to  regard  the  course  of  the  vein  as  that 
which  i  i  indicated  by  surface  outcrop,  or  surface  explora- 
tions and  workings.  It  is  on  this  line  that  claims  will  nat- 
urally be  laid,  whatever  be  the  character  of  the  surface, 
whether  level  or  inclined. 

If  these  views  are  correct,  the  Titus  claims,  belonging  to 
the  defendant  in  error,  were  located  along  the  vein  or  lode 
in  question,  in  a  proper  manner,  and -the  Flagstaff  claims, 
belonging  to  the  plaintiffs  in  error,  were  located  across  it, 
and  can  only  give  the  latter  a  right  to  so  much  of  the  vein  or 
lode  as  is  included  between  their  side  lines.  The  Court  be- 
low took  substantially  this  view  of  the  subject,  and 
ruled  accordingly. 

As  this  is  really  the  whole  controversy  in  the  case,  it  is 
unnecessary  to  examine  more  minutely  the  different  points 
of  the  charge,  or  the  instructions  asked  for  by  the  plaintifis 
in  error.  The  question  was  presented,  in  different  forms, 
but  all  to  the  same  general  purport. 

The  judgment  of  the  Court  below  is  affirmed. 


Mxixt  <l!t!0E$it  ^m  i0Uttml 


Vol.  3.  June  7,  1879.  No.  15. 

Carrent  Topics. 

Thb  importance  and  value  of  the  interesting  opinion  of 
Judge  Sawyeb  in  the  case  of  LeRoy  vs.  Barton^  entitles  it  to 
the  great  space  allotted  to  it  in  this  issue. 

In  the  matter  of  the  Boca  claim,  the  Commissioner  of  the 
General  Land  Office,  in  refusing  the  application  of  Gilpin 
for  a  patent,  says:  ^'  Where  a  grant  of  vacant  non-mineral 
land  was  made,  which  was  to  be  surveyed  and  located  by  the 
Surveyor  General,  and  that  officer  regidarly  discharged  that 
duty,  and  reported  that  the  land  located  was  not  mineral  in 
character,  the  title  thereby  vested  can  not  be  disturbed  upon 
subsequent  allegations  that  the  lands  contain  minerals.** 


Becent  Decisions. 


CHATTEL  HORTOAGE. 

Bight  to  Take  Possession, — A  clause  in  a  chfiittel  mortgage 
which  provides  that  the  mortgagee  may  take  possession  of 
the  mortgaged  property  when  he  deems  himself  insecure,  and 
sell  the  same  at  public  or  private  sale,  vests  an  absolute  dis^ 
cretion  in  the  mortgagee  to  take  possession  of  the  property 
when  he  deems  himself  insecure,  and  the  exercise  of  this 
right  does  not  depend  upon  the  fact  that  the  mortgagee  has 
reasonable  ground  for  deeming  himself  insecure.  (Cline  vs. 
Libbi/,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  Feb.  20,  p.  163.) 

CONVEYANCE. 

Bescinded — Beddivery  of  Deeds. — ^A  conveyance  may  be 
rescinded  by  a  delivery  of  the  deed  and,  unequivocal  acts  of 
abandonment  on  the  part  of  the  grantees.  Huffman  vs* 
{Huffman^  Sug.  Ct.  Tenn.,  Texas  L.  J.,  Feb.  26,  p.  404.) 
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United  States  Circuit  Court. 

DISTRICT  OF  CAIilFORNU. 


Thursday,  May  22,  1879. 


L.  E.  BURTON  ts.  THEODORE  LeROT. 

1.  Seaij,  Scsolxi.    a  scroll  made  with  a  pen,  enclosing  the  letters  '*  L.  8," 

will  be  held  to  be  a  seal,  if  the  party  appending  it  to  his  signatore  to  a 
written  instniment  intends  at  the  time  to  adopt  it  as  a  seaL 

2.  Bams,    It  is  not  necessary  to  state  in  the  deed,  or  in  the  witnessing 

clanse,  that  the  party  has  affixed  his  seal,  in  order  to  make  a  scroll 
a  seal,  if  it  is  apparent  from  the  instrument  and  the  drcnmstances 
under  which  it  was  executed,  that  it  was  intended  to  adopt  the  scroll 
as  a  seal. 

8.  VoLUKTABT  AoBEEifKNT  NOT  Enfobcxd.  An  exccntory  agreement,  or  an 
imperfect  conveyance,  withont  a  valid  or  meritorions  consideration^ 
will  not  be  enforced  in  equity  against  the  promissor  or  grantor,  or  his 
personal  representatives,  or  subsequent  voluntary  grantees ;  and  a  fortiori 
will  not  be  enforced  against  subsequent  grantees  for  a  valuable  consider- 
ation. 

4.  Relationship  as  a  Consxdxbation.  The  relation  of  son-in-law  does 
not  constitute  such  a  valuable  or  meritorious  consideration  aa 
will  take  a  conveyance  out  of  the  category  of  a  voluntary  conveyance 
within  th^  rule. 

6.  Bill  to  Detxbmine  Advebse  Claim.  Under  Section  738  of  the  Code  of  Civil 
Procedure  of  California,  authorizing  the  bringing  of  a  suit  to  determine 
an  adverse  claim  to  land,  the  complainant  can  only  obtain  relief  upon  the 
grounds  alleged  in  his  bill.  If  he  alleges  title  in  fee,  and  possession 
in  himself,  and  an  adverse  claim  as  the  only  grounds  for  relief,  and  it 
appears  in  evidence  that  he  has  neither  title  nor  possession,  he  can 
have  no  relief  in  equity. 

6.  Same.  Where  a  complainant  asks  to  have  determined  an  adverse  claim 
to  land,  upon  a  bill  alleging  only  title  in  fee  and  possession  in  the 
complainant,  and  an  adverse  claim  by  defendant,  he  cannot  have  a 
decree  charging  the  defendant  with  holding  the  legal  title  in  trust  for 
him,  and  for  a  conveyance. 

Sawyer,  Circuit  Judge,  delivered  an  oral  decision  as  Icd- 
lows : 

This  is  a  bill  in  equity,  brought  under  Section  738  of 
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the  Code  of  Civil  Procedure,  to  determine  an  adverse  claim 
to  land.  The  land  in  question  was  granted  by  the  Mexican 
Cbvemment  to  Antonio  Maria  Olivera,  and  the  grant  having 
been  confirmed,  a  patent  issued  on  July  30;  1863.  On  April 
24,  1863,  the  grantee,  OliVera,  executed,  in  favor  of  Joaquin 
Tioo,  an  instrument  which  is  presented  here,  and  which  was 
recorded  October  fourteenth  of  the  same  year.  The  only  in- 
terest of  the  complainant  in  the  land  is  such  as  is  derived 
under  this  instrument.  It  is  not  clear  from  the  terms  of  the 
instrument  what  it  was  intended  to  be.  In  fact,  in  what 
ought  to  be  the  granting  part  of  the  instrument,  there  are  no 
terms  of  grant  at  all.  It  would  seem  that  something  had 
been  omitted  in  that  part  of  the  document.  Subsequently, 
the  word  ''  oesUm  "  occurs;  but  it  is  not  used  as  a  granting 
term,  but  by  way  of  recital,  referring  to  some  preceding 
word,  with  the  view  of  declaring  the  purpose  of  the  .instru- 
ment, the  '^cesion'"  being  declared  to  be  for  certain  pur- 
pose i  mentioned.  No  consideration  is  recited  in  the  in- 
strument, and  there  is  no  seal;  so  that,  putting  upon  it  the 
most  favorable  construction  possible,  it  is.not  a  deed. 

It  is  not  claimed  that  it  is  a  deed,  but  it  is  urged  that, 
although  void  as  a  deed,  it  is  good  as  a  contract  to  convey. 
There  is,  however,  no  consideration  whatever  expresse(^| 
neither  a  valuable  consideration,  nor  any  good  consideration. 
After  the  name  of  Joaquin  Tico  occur  the  following  words, 
"  my  son-in-law" — thus,  ''Joaquin  Tico,  my  son-in-law;"  but 
it  is  apparent  that  these  words  are  not  intended  to  ex- 
press a  consideration,  but  are. used  as  a  mere  description  of 
the  person — ^to  designate  the  particular  Joaquin  Tico  to 
whom  the  instrument  was  intended  to  be  given.  It  is  pos- 
sible, certainly,  that  the  instrument  was  made  in  conse- 
quence of  his  being  a  son-in-law  of  Olivera;  but,  if  so,  it  is 
not  so  stated,  and*  even  should  that  be  the  case,  it  is  simply 
a  voluntary  conveyance,  and  I  know  of  no  authorities  which 
recognize  the  fact  of  being  a  son-in-law  as  constituting  a 
good  consideration.  Whatever  the  instrument  is,  upon  ita 
face  it  is  manifestly  a  voluntary  instrument,  possibly  given' 
because  Tico  was  a  son-in-law. 
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Subsequently,  on  September  29,  1866,  Olivera  conveyed 
to  complainant  Burton  a  portion  of'  this  raucho,  described 
by  certain  boundaries,  which  include  about  two  thirds  of  the 
grant,  and  in  that  conveyance  no  reference  whatever  is 
made  to  any  prior  conveyance  to  Tico.  That  conveyance 
does  not  'embrace  any  portion  of  the  premises  in  contro- 
versy, and  the  lands  so  conveyed  are  still  owned  by  Burton. 
The  instrument  to  Tico  purports  to  convey  one  half  of  the 
rancho  without  stating  whether  or  not  it  was  an  undivided 
one  half,  but  such  would,  doubtless,  be  the  construction; 
while  to  Burton,  by  deed  of  bargain  and  sale,  is  conveyed 
about  two  thirds  of  the  grant,  the  westerly  part  embraced 
within  certain  specified  boundaries,  and  the  deed  contains 
no  exception  of  any  interest  previously  conveyed  to  Tico, 
and  no  reference  to  any  conveyance  to  him.  On  the  con* 
trary,  the  grantor,  in  the  deed  to  Burton  declares  that  no 
lien  or  incumbrance  has  been  created  upon  the  tract. 

On  September  29,  1866,  the  same  day  on  which  the  con* 
veyance  was  made  to  Burton,  Olivera  and  wife  conveyed  to 
Jose  Olivera  y  Bomero  that  portion  of  the  rancho  not  pre- 
viously conveyed  t»  Burton,  describing  it  as  all  the  rancho 
not  conveyed  to  Burton.  In  this  conveyance,  also,  no  refer* 
ence  ismadeto  the  document  executed  in  favor  of  Tico,  ortoany 
conveyance  to  Tico;  but  there  is  a  reference  to  the  convey- 
ance to  Burton,,  the  deed  to  Bomero  conveying  all  the  rancho 
except  the  portion  previously  conveyed  to  Burton;  and  in 
this  second  deed  to  Jose  Olivera  y  Bomero  it  is  also  set  forth 
in  express  terms  that  the  grantors  had  neither  sold  nor  con«> 
veyed  the  land  described,  and  that  they  had  put  no  lien  or  in- 
cumbrance upon  it.  In  this  deed  to  Bomero  is  expressed  a  con- 
sideration of  four  hundred  doUars,  which  the  grantors  de« 
dare  they  have  received  to  their  entire  satisfaction. 

The  original  deed  to  Bomero  is  not  produced,  and  what  it 
contains  I  can  only  infer  from  the  certified  copy  from  the 
County  Becords,  which  is  presented  in  evidence.  In  that^ 
'there  is  a  scroll  written  with  pen  and  ink,  within  which 
the  letters  *'  L.  S.'*  are  written.  The  deed  is  witnessed  by 
two  witnesses,  and  acknowledged  before  the  County  Clerks 
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in  the  form  required  by  lav,  by  whom  it  was  alao  recorded, 
as  ex  officio  Becorder. 

Whether  the  original  deed  had  a  seal  of  wax  or  not  we 
do  not  know,  except  so  far  aa  the  fact  can  be  inferred  from 
the  certified  copy  of  the  record  in  evidence;  for  there  is  no 
other  evidence  on  the  point  Becorders  do  not  generally,  if 
ever,  attempt  in  their  records  to  make  a  fac  eimUe  of  the 
seal.  Generally,  the  record  shows  by  a  scroll,  with  the  word 
''Seal,"  or  letters  ''L.  8."  written  in  it,  that  a  seal  was 
affixed  to  the  instrument  recorded,  and  a  certified  copy  of 
the  record  can  show  no  more.  That  is  what  this  copy  shows, 
and  in  this  respect,  this  particular  instrument  is  like  most  of 
the  other  numerous  deeds  introduced  in  evidence  in  this  case 
by  cert^ed  copies  from  the  records,  to  which  no  objection 
has  been  made  on  either  side,  all  of  which  have  simply  a 
scroll,  with  the  word  ''Seal'*  written  within  it,  the  only 
difference  being,  that  in  this  instrument  the  ' '  Seal ''  is  not 
mentioned  in  the  wifcnessing  clause,  while  on  the  others  it  is; 
and  in  this  "L.  S.*'  is  written,  while  in  the  other  it  is 
"  SeiU."  I  am  by  no  means  certain,  therefore,  that  I  am  not 
justified  in  presuming  that  there  was,  in  fact,  a  seal  of  wax, 
or  other  lawful  seal  upon  the  original  instrument. 

It  is  claimed  on  the  part  of*  the  defendant,  that  the  instiu- 
ment  executed  to  Tico  on  April  24,  1863,  is  void,  and  con- 
veys nothing;  that  it  is  not  a  deed,  and  does  not  pass  the 
title.  On  the  part  of  the  complainant,  it  is  admitted  that 
it  does  not  pass  the  title,  but  it  is  claimed  that  it  is  good  as 
an  agreement  to  convey. 

As  in  the  conveyance  of  Olivera  and  wife  to  Bomero,  no 
reference  is  made  to  a  seal,  either  in  the  body  of  a  deed  or 
in  the  witnessing  clause;  it  is  insisted  by  complainant  that 
the  scroll  with  the  letters  ."L.  S."  appended  to  the  signa- 
tures of  each  of  the  ^antors  is  not  a  seal,  and  that,  there- 
fore, his  conveyance  is  in  no  better  position  than  the  instru- 
ment to  Tico*  On  the  other  hand,  assuming,  for  the  purposes 
of  the  argument,  that  there  was  only  a  scroll  enclosing  the 
letters  "  L.  8.,"  and  not  a  seal  of  wax*  to  the  original,  it  is 
claimed  that  no  particular  character    of  seal  is  required; 
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that  it  is  intended  to  be  a  seal,  and  that  the  parties  could  as 
well  adopt  a  scroll  as  a  seal  as  anjrthing  else.  To  establish 
the  proposition  that  this  device  is  not  a  seal  unless  it  is  re- 
ferred to  as  such  in  the  witnessing  clause,  or  in  some  other 
portion  of  the  deed,  the  complainant  has  cited  several  au- 
thorities. From  an  examination  of  the  cases  cited,  and 
others,  I  think  the  authorities  go  to  establish  the  rule,  that 
if  the  device  adopted  is  intended  to  be  a  seal,  it  is  to  be 
regarded  as  such,  as  is  held  in  Ralph  vs.  Oist^  (4  McCord, 
271,)  cited  bj  complainant. 

The  authorities  are  by  no  means  in  perfect  accord  upon 
this  question.  For  instance,  in  the  case  of  Lee  vs.  Adkins^ 
(Minor,  187,)  cited  on  the  part  of  complainant,  the  judges 
stood  three  to  two  for  reversing  the  decision  rendered  by  the 
Chief  Justice,  sitting  in  the  Court  below,  who  held  tiiat  the 
device  adopted  was  a  seal,  although  no  reference  was  made 
to  it  as  a  seal  in  tlie  instrument;  so  that,  in  fact,  although 
three  of  the  judges  on  appeal  rule  that  it  was  not  a  seiU,  yet, 
as  the  Chief  Justice  had  decided  in  the  Court  below  that  it 
was  a  seal,  and  as  two  of  the  judges  upon  appeal  filed 
dissenting  opinions,  the  Court  was  actually  equally  divided 
upon  the  question,  and  that  case  can  hardly  be  said  to  es- 
tablish the  rule  as  it  is  claimed  by  complainant  to  be. 
The  Chief  Justice  expressed  no  opinion  on  ihe  appeal, 
for  the  reason  that  he  decided  the  case  below.  In  other 
cases  there  are  dissenting  opinions.  In  the  case  of  Ramsey 
vs.  Long,  (1  berg,  and  Raw.,  72,)  where  a  scroll  was  used  as 
a  seal,  without  reference  being  made  to  it  in  the  testation 
clause,  or  in  the  body  of  the  deed,  it  was  held  to  be  a  seal, 
as  the  Court  said  it  could  determine  from  the  face  of  the  in- 
strument that  it  was  intended  to  be  a  seal.  In  the  case  of 
Taylor  vs.  Olasne,  (2  Serg.  and  B.,  502,)  it  is  held  that  a 
scroll  of  that  kind  is  a  seal,  if  the  evidence  is  such  as  to  so 
inform  the  Court  that  it  can  determine  that  it  was  intended 
for  a  seal.  The  chief  point  discussed  in  the  cases  seems  to 
have  been  as  to  what  evidence  is  necessary  to  determine  that 
the  scroll  was  intended  to  be  a  seal. 

The  great  argument  against  the  recognition  of  the  scroll 
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as  a  seal  in  instruments  containing  no  reference  to  it  as  a 
seal,  is,  that  it  affords  great  facilities  for  fraud,  as  it  may  at 
any  time  be  added  to  a  signature  to  an  instrument  which  was 
not  sealed  at  the  time  it  was  made.  But  at  common  law, 
where  wax  was  used  as  a  seal,  it  was  not  necessary  that  it 
should  be  stated  in  the  deed  that  the  grantee  thereunto  ap- 
pended his  seal.  That  is  laid  down  as  the  law,  both  in 
Comyn's  and  in  BoUe'a  Abridgments.  The  simple  fact  that 
the  wax  has  been  affixed  to  the  paper  at  the  proper  place  is 
evidence  that  it  is  intended  as  a  seal.  But  it  is  held  at 
common  law,  that  the  wax  itself  is  not  the  seal,  but  the  im* 
pression  upon  the  wax;  that  the  wax  is  only  the  medium  for 
receiving  the  impression;  and  in  modem  times  it  is  held, 
that  if .  the  wax  were  removed,  and  the  impression  made 
upon  the  paper  itself,  the  instrument  would  still  bear  a  seal, 
as  the  impression,  and  not  the  wax,  constitutes  the  seal.  The 
seal  was  not  required  to  be  of  any  peculiar  device,  or  of  any 
peculiar  name,  but  might  be  an  impression  of  any  kind,  and 
and  one  kind  of  a  device  might  be  adopted  by  a  person  at 
one  time,  and  another  at  another  time.  The  argument,  that 
a  scroll  should  not  be  accepted  as  a  seal  because  it  may  be 
added  to  a  paper  at  any  time  after  execution,  applies  with, 
at  least,  equal  force  in  the  case  of  the  wax  seal,  as  it  is, 
certainly,  as  easy  to  add  the  latter  to  an  instrument  as  the 
former.  Indeed,  it  would  be  less  difficult  to  append,  without 
detection,  the  seal  of  wax  than  it  would  be  to  append  a 
scroll,  because,  if  added  later,  the  latter  would  be  likely  to 
be  made  with  ink  and  pen  different  from  those  used  in 
writing  the  body  of  the  instrument,  or  the  signature  to  it, 
and  in  such  case  it  would  appear  that  the  letters  ^'L.  S.'* 
were  in  a  different  handwriting,  or  made  with  different  ink 
from  the  body  of  the  instrument  or  the  signature. 

If  the  scroll  and  letters  '^  L.  8."  are  adopted  as  a  seal  at 
the  execution  of  the  instrument,  they  would  be  likely  to  be 
made  by  either  the  party  who  drafted  the  instrument,  or  the 
one  who  executed  it,  with  the  same  pen  and  ink,  and  this 
would  afford  some  security. 

Then  again,  it  has  been  held  during  later  years  at  common 
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law,  ihat  a  piece  of  paper  attached  in  the  fonn  of  a  seal,  and 
upon  which  there  is  no  stamp  or  impression  at  all,  is  a  seal; 
and  the  seals  upon  the  very  deed  from  Tico  himself,  under 
which  the  complainant  now  claims  title,  is  of  that  descrip- 
tion, being  small  square  pieces  of  plain  paper,  bearing  no 
impression  whatever,  attached  with  mucilage  to  the  docu- 
ment. Such  a  seal  is,  certainly,  quite  as  readily  attached, 
and  much  more  easily  counterfeited,  than  a  scroll  containing 
two  letters;  and  if  such  a  piece  of  paper,  attached  in  that 
manner,  is  a  seal,  certainly,  a  scroll  attached  for  the  same 
purpose  ought  to  be  held  to  be  a  seal. 

The  great  point  of  dispute  in  the  cases  really  has  been  as 
to  whether  or  not  the  device  which  appears  upon  the  convey- 
ance under  consideration  was  intended  to  be  a  seal.  This 
particular  instrument  is  written  in  the  Spanish  language,  the 
grantors  being  native  Mexicans.  The  seal  was  not  necessary 
under  the  Mexican  law,  and  was  made  an  essential  part  of 
such  an  instrument  in  California  for  the  first  time  upon  the 
adoption  of  the  common  law  and  the  acts  concerning  con- 
veyances in  1850.  These  parties,  therefore,  in  all  proba- 
bility, were  not  accustomed  to  executing  instruments  with  a 
seal,  and  were  not  acquainted  with  the  formula:  ''  In  testi- 
mony whereof,  we  have  hereunto  set  our  hands  and  affixed 
our  seals,'*  etc.,  because  the  Spanish  form  was  simply,  ''In 
testimony  whereof  we  sign  our  names,  or  execute,  or  make 
firm,"  as  the  word /rmo  signifies.  As,  then,  these  grantors 
were  not  persons  who  would  be  likely,  from  force  of  habit, 
to  attach  seals,  they  must  have  attached  the  scrolls  in  this 
case  for  a  purpose,  and  there  could  have  been  no  purpose 
other  than  to  make  them  seals.  This  instrument  in  its  form 
purported  to  convey  land,  and  was  intended  to  convey  land; 
and  the  statute  at  that  time,  but  recently  enacted,  required  a 
conveyance  of  land  to  be  made  under  seal.  It  was,  there- 
fore, not  a  matter  of  indifference  whether  the  instrument  was 
sealed  or  not.  We  must  presume,  then,  that  the  parties 
intending  to  convey  land,  and  knowing  the  change  in  the  law, 
undertook  to  conform  to  the  statute,  and  to  execute 
such  an  instrument  as  would  be  effectual  for  the  purpose 


The  Pagifig  Coast  Law  Joubnal.  299 

intended.  They  did  not  insert  in  the  witnessing  clause  the 
fact  that  they  had  sealed  the  instrument,  but  the  law  did  not 
require  that  to  be  done,  and  they  were  not  accustomed  to 
this  formula. 

The  acknowledgment  of  the  husband  was  made  to  this 
deed,  in  due  form,  on  the  29th  of  September,  1865,  before 
the  County  Clerk,  thus  conforming  to  the  requisites  of  the 
statute  in  all  particulars.  The  wife  does  not  appear  to  have 
been  present  at  that  time,  as  her  acknowledgment  was  made 
before  tlie  same  officer  on  the  15th  of  October  following,  and 
the  instrument  was  recorded  on  that  day.  The  provisions  of 
the  law  having  been  complied  with  in  all  these  respects,  I 
think,  that  all  these  things  ga  to  prove  that  the  scrolls  were 
intended  to  be  seals,  although  no  reference  to  them  appears 
in  the  witnessing  clause  of  the  instrument.  These  scrolls 
certainly  could  not  have  been  appended  to  a  deed  in  Spanish 
by  these  parties  by  accident,  or  from  the  force  of  habit. 

The  only  question  remaining  is,  as  to  whether  or  not  the 
scrolls  were  affixed  at  the  time  of  execution.  The  argument 
is,  that  they  should  not  be  held  to  be  seals,  because  they 
might  have  been  subsequently  attached.  But  we  are  not  to 
presume  that  a  forgery  has  been  committed,  and  it  would  be 
a  forgery  by  means  of  the  addition  of  a  seal  to  convert  a 
simple  contract  into  a  deed.  This  is  not  an  instrument 
which  might  indifferently  be  executed  with  or  without  a  seal. 
The  party  who  took  the  acknowledgments,  the  County  Clerk, 
was  one  of  the  witnesses  to  the  deed,  and  he  would  be  likely 
to  know  whether  or  not  it  was  sealed.  As  he  took  the  ac- 
knowledgments of  both  grantors,  and  witnessed  it,  it  is 
probable  that  he  retained  the  document  in  his  hands  from 
the  29th  of  September,  the  day  of  its  date  and  the  time  when 
it  was  acknowledged  by  the  husband,  until  the  15th  of 
October,  on  which  day  it  was  acknowledged  by  the  wife,  arid 
recorded;  and  as  the  scrolls  were  upon  it  when  it  was  re- 
corded, it  is  hardly  probable  that  they  were  not  there  at  the 
time  of  acknowledgment.  A  forgery  could  hardly  be  com- 
mitted upon  the  record  as  well  as  upon  the  deed.  The  date 
of  the  record  ai:d  of  the  acknowledgment  of  the  wife  are  the 
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same,  so  there  was  no  interval  between  the  witnessing,  ac- 
knowledgment and  record,  all  of  which  were  done  by  the 
same  party,  the  County  Clerk. 

I  am,  therefore,  disposed  to  think,  and  I  so  hold,  that  the 
scrolls  uppn  this  instrument  were  by  the  grantors  adopted 
as,  and  intended  for,  seals,  and  were  affixed  at  the  time  of 
the  execution;  and,  that  being  so,  that  they  are  in  fact  seals, 
within  the  meaning  of  the  statute,  and  the  instrument  is  a 
deed. 

But  if  it  were  not  a  deed,  then,  under  the  law,  it  would  be 
a  valid  contract  to  convey,  because  there  is  a  consideration 
expressed  in  the  instrument.  If  that  is  the  case,  there  is  an 
interest  vested  in  the  grantee,  which  has  come  by  a  series  of 
conveyances  to  the  defendant,  and  a  conveyance  could  be 
enforced  in  equity;  but  if  it  were  not  a  contract  to  convey 
upon  a  consideration,  but  only  a  voluntary  contract,  it 
would,  at  least,  still  stand  on  an  equal  footing  with  the  in* 
strument  to  Tico.  In  either  of  these  aspects,  the  instru- 
ment to  Tico  would  not  be  enforced  in  equity  as  an  equitable 
contract  to  convey  even  against  Olivera  himself.  It  is  well 
settled  that  a  voluntary  executory  contract — ^a  contract  with- 
out either  a  valuable  or  meritorious  consideration — cannot 
be  enforced,  except  in  some  instances,  in  favor  of  a  wife  or 
child,  even  against  the  grantor,  and  never  against  subsequent 
purchasers,  for  a  valuable  consideration,  or  even  against 
subsequent  voluntary  grantees.  In  his  Equity  Jurisprudence, 
Sec.  706  a.  Story  says : 

*'  In  respect  to  voluntary  contracts  inter  vivos^  it  is  a  gen- 
**  eral  principal,  that  Courts  of  Equity  will  not  interfere,  but 
**  will  leave  the  parties  where  the  laws  find  them.  In  re- 
**  spect  also  to  gifts  and  assignments  iiiter  vivos,  Courts  of 
*^  Equity  will  enforce  them  only  when  the  gift  or  assignment 
*'  is  perfect  and  complete,  so  that  nothing  further  remains  to 
^'  consummate  the  title  of  the  donee.  For,  if  the  gift  or  as- 
**  signment  is  imperfect,  or  any  further  act  remains  to  be 
**  done  to  complete  the  title  of  the  donee.  Courts  of  Equity, 
<<  treating  the  donee  as  a  mere  volunteer,  will  not  aid  him  to 
«<  cany  it  into  efiect,  either  against  the  donor  or  against  his 
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legal  representatives.'*  Again,  Section  787:  "In  con- 
clusion, it  niay,  however,  be  proper  to  remark,  that  all 
the  cases  for  a  specific  performance,  which  we  have 
been  examining,  presuppose  the  contract  to  be  between 
competent  parties,  and  founded  upon  a  valuable,  or  mer- 
itorious consideration;  for  Courts  of  Equity  will  not,  as 
we 'have  seen,  and  shall  presently  more  fully  see,  cany 
into  specific  execution  any  merely  nude  pacts  or  voluntaiy 
agreements,  not  founded  upon  some  valuable  or  meritor- 
ious consideration."  And  in  Section  793,  b:  "  We  have 
alluded  to  tlie  distinction  between  contracts  founded  upon* 
a  valuable  consideration,  and  such  as  are  voluntary.  Thus, 
if  a  party  should  enter  into  a  voluntary  agreement  to 
transfer  stock  to  another,  or  to  give  hin^  a  sum  of  money, 
or  to  convey  to  him  certain  real  estate,  Courts  of  Equity 
would  not  assist  in  enforcing  the  agreement,  either  against 
the  party  entering  into  the  agreement,  or  against  his  per- 
sonal  representatives,  for  the  party  contracted,  with  is  a 
mere  volunteer.  The  same  rule  is  applied  to  imperfect 
gifts,  not  testamentary,  inter  mvos,  to  imperfect  voluntary 
assignments  of  debts  and  other  property,  to  voluntary  ex- 
ecutory trusts,  and  to  voluntary  defective  conveyances. 
Thus,  where  a  parent  has  assigned  certain  scrip  to  his 
daughter  by  a  written  assignment,  which  operated  as  an 
equitable  assignment  only,  and  not  as  a  legal  transfer,  a 
Court  of  Equiiy  refused  to  compel  the  donor  or 
his  excutors  to  perfect  the  gift.  So,  where  a  lady 
by  a  writing,  assigned  a  bond  of  a  third  person  to 
her  niece  and  delivered  the  bond  to  the  latter,  and  then 
died,  a  Court  of  Equity  refused  to  enforce  the  assignment 
against  the  executor,  or  to  decree  payment  of  the  money 
by  the  obligor  to  the  niece  ***** 
So,  where  a  husband  executed  a  document  which  was  at- 
tested by  two  witnesses,  giving  to  his  wife  a  freehold 
house  in  which  they  resided,  but  afterward  died  without 
making  a  will,  and  the  heir  at  law  recovered  a  verdict  for 
the  possession  of  the  house  against  his  wife,  it  was  held, 
that  the  gift  to  her  was  incomplete,  and  a  bill  asking  that 
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*'  the  heir  at  law  might  be  declared  a  trustee  of  the  wife  was 
**  dismissed."  ElMson  vs.  Ellison  (1  White  &  Tuder,  Lead- 
ing cases  in  Equity,  Marg.,  p.  251,  2,)  is  a  leading  case  on  the 
subject.  Lord  Chancellor  Eldon,  in  deciding  this  case, 
said:  ''I  take  the  distinction  to  be,  that,  if  you  want  the 
'  assistance  of  the  Court  to  constitute  you  cestui  que  trust, 

*  and  the  instrument  is  voluntary,  you  shall  not  have  the  as- 
'  sistance  for  the  purpose  of  constituting  you  cestui  que 
'  trust;  as  upon  a  covenant  to  transfer  stock,  etc.,  if  it  rests 
'  in  covenant,  and  is  purely  voluntary,  this  Court  will  not 
'  execute  that  voluntary  covenant.  But  if  the  pariy  has 
'  completely  transferred  stock,  etc.,  though  it  is  voluntary, 
^  yet  the  legal  conveyance  being  e£fectually  made,  the  eqdit- 
'  able  interest  will  be  enforced  by  this  Court.  That  dis- 
'  tinction  was  clearly  taken  in  Colman  vs.  Sarrel,  indepen- 
'  dent  of  the  vicious  consideration.  I  stated  the  objection 
'  that  the  deed  was  voluntary,   and  the  Lord  Chancellor 

*  went  with  me  so  far  as  to  consider  it  a  good  objection  to 

*  executing  what  remained  in  covenant."  The  point  is  illus- 
trated by  an  elaborate  note  of  many  pages,  cited  from  the 
English  authorities,  followed  by  an  equally  elaborate  note 
citing  the  American  authorities.  The  American  editor,  on 
page  288,  says:  ''  The  principle  is  well  established  in  this 
*'  country,  that  an  executory  agreement,  or  an  imperfect  con* 
**  veyance,  upon  a  merely  voluntary  consideration,  will  not 
**  be  enforced  or  aided  in  equity,  {CaldiaeU  vs.  WiUiams,  1 
**  Bailey's  Equity,  175,  176;  Crompton  vs.  Vessee,  19  Ala., 
*'  259;  Hayes  vs.  Kershaw,  1  Sandford's  Ch.,  268;  Beid  vs: 
**  Vanarsdalej  2  Leigh.,  560;  Evans  vs.  BaUle,  19  Alabama, 
**  398;  PhUeard  vs.  Pinkard,  23  Id.,  649;  Holland  vs.  ifen- 
*^  sley,  4  Clarke,  222,)  and  hence  a  gift  of  real  or  personal  es- 
'^  tate  will  be  void,  unless' so  far  executed  as  to  pass  thd 
'*  legal  title,  or  attended  with  some  peculiar  circumstance!^ 
"  which  give  rise  to  a  special  equity.  {Pr ingle  vs.  Pringle^ 
*' 9  P.  F.  Smith,  281.)  'It  is  a  clear,  general  rule,  said 
•*  Chancellor  Kent,  in  Minturn  vs.  Seymour,  (4  Johnson^d 
**  '  Chancery,  98 — 500,)  that  a  bill  does  not  lie  to  enforce  a 
**  *  mere  voluntary  agreement.    The  language  of  the  books. 
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*'  *  from  the  earliest  to  the  latest  cases,  is  uniform  in  sup- 

**  '  port  of  the  doctrine,  that  a  voluntary  defective  convey- 
er 
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*'  ance,  which  cannot  operate  at  law,  is  not  helped  in 

*  equity  in  favor  of  a  volunteer,  where  there  is  no  consid- 

*  ation  nor  any  accident  or  fraud  in  the  case.  To  entitle 
'  the  party  to  the  aid  of  this  Court,  the  instrument  must 
'  be  supported  by  a  valuable  consideration,  or,  at  least,  by 
'  what  a  Court  of  Equity  considers  a  meritorious  consid* 

*  eration,  as  payment  of  debts  or  making  a  provision  for  a 

*  wife  or  child. '  To  the  same  effect  is  Acker  vs.  Fhoenix,) 
**  4  Page,  305 — 308.)  'Voluntary  executory  agreements,' 
**  *  said  Henderson,  J.,  in  Dawson  vs.  Daioaon,  (1  Devereux 
**  equity,  93 — ^99,)  '  receive  no  aid,  either  from  the  Courts  of 

'  law  or  of  equity.  The  parties  stand  upon  their  rights,  such 
'  as  they  are,  and  hence  it  is  a  maxim,  that  defective  vol- 
'  untary  agreements  will  not  be  aided  in  equity,  any  re- 

*  formation  of  a  conveyance  being  an  execution  of 
'  the  original    agreement,   so    far    as    the    conveyance 

''  '  is  varied.  The  same  motive  which  induces  a 
''  '  Court  to  refrain  from  enforcing  an  agreement,  no  part  of 
'*  '  which  is  executed,  prevents  it  from  enforcing  any  part  of 
''  'it.  The  want  of  a  consideration  is,  therefore,  univer- 
'  sally  a  good  defense  to  a  bill  for  rectifying  a  voluntary 

*  conveyance,  or  enforcing  a  voluntary  agreement.'  (See 
"  also  Banks  vs.  May's  Heirs  et  al,  3  Marshall,  435,  436;  Bibb 
"  vs.  Smith,  etc.,  1  Dana,  580 — 582;  Darlington  vs.  McCoole, 
**  1  Leigh.,  36—42;  Tieman  vs.  Poor  et  ux,  1  Gill  &  Johnson, 
"  217—228;  Fortvard  et  al  vs.  Armstead,  12  Alabama,  124— 
**  127;  Shaw,  Ouardian,  etc.,  vs.  Bumey  et  al,  1  Iredall's 
"Equity,  148—150;  Pinkard  vs.  Pinkard,  14  Texas,  331; 
"  Boxdius  vs.  Dyer,  post,  note  to  Lester  vs.  Foxcroft.*^ 

Taking  the  case  in  its  strongest  and  most  favorable  aspect 
for  the  complainant,  under  the  rule  established  by  the  au- 
thorities cited,  this  instrument  to  Tico,  whatever  it  is,  still 
rests  in  agreement.  It  is  but  an  unexecuted  promise  to  con- 
vey without  consideration.  If  we  regard  the  conveyance  to 
Jose  Olivera  y  Bomero  as  a  deed,  then  there  is  a  valid  con- 
veyance, there  being  a  consideration  expressed — or  even  if 


it 
tt 
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no  consideration  were  expressed,  one  would  be  implied  from 
the  seal;  and  the  legal  title  passed  by  it  to  Bomero,  and 
from  him  through  subsequent  conveyances  to  the  defendant. 

To  get  that  title  out  of  defendant,  the  complainant  here 
should,  of  course,  if  he  has  any  equitable  title  as  against 
the  legal  title  in  defendant,  file  a  bill  for  a  specific  perform* 
ance,  or  to  charge  defendant  as  his  trustee.  If  the  defend- 
ant here,  who  claims  under  Bomero,  has  only  a  contract  to 
convey,  still  it  is  a  valid  contract,  because  a  good  considera- 
tion is  expressed,  and  he  could  compel  a  conveyance  from 
Olivera.  Even  if  we  go  beyond  that,  and  say,  that  he  has 
merely  a  voluntary  contract,  he  is  still,  under  the  authorities 
that  I  have  cited,  as  compared  with  the  complainant,  in  the 
better  position,  and  equity  will  not  interfere  to  aid  com- 
plainant. 

In  regard  to  this  case,  I  will  add,  that  I  do  not  see  that 
there  are  any  equities  in  favor  of  the  complainant.  It  does 
not  appear  that  Olivera  himself  ever  after  its  date  treated 
this  so-called  conveyance  to  Tico  as  of  any  consequence, 
because,  when  he  subsequently  conveys  to  Burton  two  thirds 
of  the  rancho,  embracing  the  undivided  half  claimed  to  be 
in  Tico,  he  makes  no  mention  of  any  prior  conveyance;  but 
on  the  contrary,  says  he  has  not  incumbered  it  in  any  way, 
and  in  all  his  subsequent  conveyances  to  other  parties,  he 
invaraibly  alludes  to  the  conveyance  which  he  had  made  to 
Burton,  in  which  very  conveyance,  which  is  a  deed  of  bar- 
gain and  sale,  he  declares  that  he  has  not  created  any 
lien  or  incumbrance  upon  the  land.  In  his  deed  to  Jose 
Olivera  y  Bomero  he  conveyed  that  portion  of  the  rancho 
which  he  has  not  heretofore  conveyed  to  Burton,  thus  recog- 
nizing the  conveyance  to  Burton,  but  making  no  reference 
whatever  to  this  instrument  to  Tico,  and  more  than  that,  he 
says,  in  the  conveyance  to  Bomero,  that  he  has  never  sold, 
or  conveyed,  or  incumbered,  or  put  any  lien  upon  the  prem- 
ises conveyed  thereby,  which  is  inconsistent  wifli  his  recog- 
nition of  any  right  in  Tico;  and  Burton  was  a  witness  to  this 
deed.  It  appears,  then,  that  neither  Olivera  nor  any 
one  else  ever  treated  Tico  as  having  any  interest  in  the  land. 
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and  there  is  nothing  in  this  case  to  show  that  Tico  eveif 
claimed  any  right  to  or  interest  in  it  under  the  instrument  to 
him.  The  only  time  that  Tico  ever  appears  in  connection 
with  the  land  at  all,  is  when,  after  the  title  had  once  been  in 
Burton  and  had  passed  through  him  to  defendant,  he,  Bur- 
ton, procured  from  Tico  a  subsequent  conveyance  by  quit- 
claim deed. 

With  the  exception  of  making  this  last  conveyance  at  com- 
plainant's solicitation,  for  a  nominal  consideration,  it  does 
not  appear  that  Tico  has  made  any  claim  whatever  to  any  inter- 
est in  the  land,  although  more  than  a  quarter  of  a  century 
has  elapsed  since  he  executed  the  instrument  relied  on  from 
Olivera.  It  appears  from  the  testimony  in  the  case,  that 
sometime  in  the  fall  of  1853,  or  early  in  1854,  a  man,  casu- 
ally visiting  the  premises,  found  Olivera  living  on  the  land 
in  one  place,  one  of  his  sons  living  on  it  a  short  distance 
from  him,  and  still  farther  up  the  canon  he  found  Tico  living 
upon  the  land;  but  there  is  nothing  to  show  the  character  of 
his  occupancy,  and  that  is  the  only  evidence  presented 
which  bears  upon  that  point.  This  was  a  common  mode  of 
living  among  the  old  Inhabitants,  the  sons  building  houses 
and  living  on  the  land  of  the  father  until  they  could  get  a 
grant  for  themselves.  As  has  been  stated,  subsequent  to 
the  conveyance  from  Olivera  to  Burton,  Olivera  conveyed 
the  remainder  of  the  rancho  to  Jose  Olivera  y  Bomero,  who 
conveyed  to  Antonia  Arrelaues  in  1858.     On  December  9, 

1862,  Arrelaues  conveyed  to  complainant  Burton  all  the 
rancho  Gasmali  not  before  conveyed  to  Biirton  by  Olivera — 
that  is  to  say,  the  premises  in  question.     On  February  13, 

1863,  complainant  Burton  quit-claimed  the  premises  to  Es^ 
tudeUo,  whose  title  has  been  conveyed  to  defendant.  There 
are  other  conveyances  to  defendent  not  necessary  to  specify. 
The  conveyances  through  which  defendant  claims  were  trust 
deeds,  executed  as  a  security  for  a  loan  of  some  fifty  thou- 
sand dollars  from  the  Hibemia  Bank,  for  the  payment  of 
which  Biirton  himself  was  a  surety.  Proceedings  were  had 
for  foreclosure  of  the  trust  deed,  and  Burton  took  an  active 
part  in  them,  his  object  being  to  have  such  a  sale  made  as 
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would  release  him  from  personal  liability;  and  the  sale  made 
under  the  tnmt  deed  passed  to  the  purchasers,  at  that  sale, 
whatever  title  in  the  land  he,  Burton,  and  Jose  Oliyera  y 
Bomera  had  received  subsequent  to  the  instrument  executed 
to  Tico,  and  that  title  has  since  passed  to  the  defendants  in 
this  case.  Burton's  counsel  was  present  at  the  sale  of  the 
premises,  and  the  property  was  bid  off  and  passed  to  the 
purchasers,  according  to  the  arrangement  which  had  been 
agreed  upon,  in  order  that  he.  Burton,  might  be  relieved 
from  this  responsibility. 

In  1863,  after  these  transactions  had  occurred,  Burton 
procured  from  Tico  a  quit-claim  deed  for  the  whole  rancho, 
including  the  premises  in  question,  being  the  deed  upon 
which  he  now  relies  for  title  as  against  defendant.  Packard, 
who  was  superintending  the  business  affairs  of  Burton,  the 
latter  being  an  invalid,  testified,  that  the  quit^iaim  from 
Tico  was  procured  through  his  advice,  and  by  his  arrange* 
ment.  The  consideration  expressed  in  the  deed  is  only  two 
hundred  dollars.  The  sum  of  two  hundrecF  dollars  was  no 
consideration  for  a  half  interest  in  a  rancho  containing  two 
leagues,  after  the  grant  had  been  confirmed  and  a  patent  is- 
sued. .Manifestly,  in  taking  that  quitclaim,  he  had  no  other 
intention  than  to  dear  a  cloud  from  his  own  titie  to  his 
share,  some  two  thirds  of  the  rancho.  He  was  a  witness  to 
the  deed  from  Olivera  to  Bomero,  and  knew  all  the  circum- 
stances of  the  case.  IJp  to  that  time,  it  does  not  appear  that 
Tico  had  set  up  any  claim  to  the  premises.  There  is  noth* 
ing  in  the  evidence  to  show  that  he  ever  made  any  claim  to, 
or  had  any  interest  in,  the  land,  except  the  fact  that  he  re- 
ceived that  instrument  from  Olivera,  whatever  it  is.  The 
use  now  sought  to  be  made  by  Burton  of  the  quit-claim  upon 
a  nominal  consideration,  is  evidentiy  an  after-thought,,  and 
would  be  grossly  inequitable  as  against  his  prior  grantees 
and  the  defendaat  holding  under  them.  The  intrinsic  sub- 
stantial equities,  as  well  as  the  legal  rights,  therefore,  are 
not  in  favor  of  the  complainant,  but  with  the  defendant. 

Again,  Burton,  in  his  bill,  alleges  that  he  is  seized  in  fee 
of  these  premises,  and  that  he  is  in  poesbssion.    He  alleges 
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title  in  fee  and  possession  as  his  grounds  of  aotion.  If  he 
has  only  an  equitable  claim  here,  the  legal  title  being  in  the 
defendant,  the  grounds  upon  which  his  bill  is  based  are  not 
such  as  would  entitle  him  to  equitable  relief.  He  must  ob- 
tain his  relief  according  to  the  allegations  of  his  bill.  He  has 
set  up  a  title  in  himself,  but  as  we  have  seen,  it  is  not  in 
him,  but  in  defendant.  If  he  has  anything  at  all,  it  is  this 
agreement  to  convey.  The  title  is  in  the  other  party.  If  he 
has  any  right  at  all,  it  is  to  charge  the  other  party  as'  a 
trustee  for  his  benefit,  and  to  require  a  specific  performance. 
The  bill  'is  not  framed  in  that  aspect,  or  for  that  purpose. 
If  the  other  party  is  a  trustee,  and  the  complainant  wishes 
to  divest  him  of  that  title,  the  bill  must  be  framed  in  that 
aspect,  and  the  issues  would  be  entirely  different  from  those 
raised  by  the  bill  in  this  case,  and  the  defense  might  be  dif- 
ferent. In  an  action  of  this  kind,  it  is  not  necessary  to  set 
out  in  the  bill  the  character  of  the  defendant's  adverse 
daim,  for  the  complainant  may  not  know  it.  He  may  call 
upon  the  defendant  to  state  what  his  claim  is,  but  the  com- 
plainant must  be  presumed  to  know  the  character  of  his  own 
title,  and  he  must  state  it  correctly,  if  he  states  it  at  all.  At 
all  events,  as  in  otiier  cases,  he  will  be  limited  in  his  relief 
to  the  case  made  by  the  bill.  He  cannot  obtain  iaifirmative 
relief  upon  the  defendant's  answer  alone.  If  it  be  sufficient, 
as  held  in  the  California  cases,  though  denied  by  the  Su- 
preme Court  of  the  United  States  in  a  case  arising  under  a 
similar  statute  in  Oregon,  to  simply  allege  possession,  it  is 
because  possession  is  prima  fade  evidence  of  title  in  the  pos- 
session. But  upon  a  bill  alleging  possession  alone  as  the 
grounds  of  action,  if  it  should  turn  out  that  the  prima  facie 
case  of  title  made  by  possession  should  be  overthrown  by 
evidence  introduced  showing  title  to  be  in  the  defendent,  I 
apprehend  that  relief  could  not  be  given  complainant  on 
some  other  grounds,  not  stated  in  the  bUl.  The  defendant  is 
only  bound  to  meet  the  case  presented  by  complainant's  bill. 
In  this  case,  it  complainant  neither  had  title  nor  possession, 
or  if  being  in  possession  the  prima  facie  case  of  title  made 
by  possession  is  overthrown  by  title  shown  in  defendant^ 
all  grounds  for  relief  alleged  fail. 
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The  complainant  alleges  boih  tiile  in  fee  and  possession. 
We  have  seen  that  he  has  not  title,  bnt  that  title  is  *in  de- 
fendant, and  that  rebuts  the  presumption  arising  from  pos- 
session, if  possessed  he  was.  Bnt  I  am  not  satisfied  that  he 
was  in  possession.  The  only  eTidance  to  that  effect  is  the 
testimony  of  Packard,  and  that  is  extremely  loose.  His  tes- 
timony is  simply  in  effect,  that  Burton  has  not  for  years 
past  been  in  a  condition  of  health  or  of  mind  to  attend  to  his 
business,  and  that  he,  Packard,  has  had  chaise  of  Burton's 
affairs;  that  he  is  the  man  who  knows  the  facts  bearing  upon 
this  subject;  that  in  1871  (Burton  got  his  quit-claim'  in  1863) 
he  leased — what?  Not  the  specific  land  now  in  question, 
but  ''  All  his  rights  in  the  rancho  of  Gasmali,"  first  to  -  Ar- 
ques,  who  held  to  1873,  then  transferred  his  lease  to  Gas- 
tanos,  who  occupied  till  1875,  when  Burton  leased  to  Con- 
way; and  that  they  took  possession  under  their  lease,  and 
paid  rent.  That  testimony  is  extremly  indefinite,  because 
Bnrton  undoubtedly  owned  about  two  thirds  of  the  Casmali 
rancho,  being  all  the  part  lying  westerljf  of  a- designated 
line,  but  not  including  any  part  of  the  premises  in  question 
upoQ  which  portion  so  owned  by  him,  the  leases  could  op- 
erate. The  dividing  line  between  the  two  tracts  divides  them 
into  what  is  now  called  the  Casmali  and  the  Ospe.  That 
line  is  certain.  Conway  himself  testifies,  that  he  did  not 
lease  fn>m  Burton  tliat  part  of  the  rancho  which  is  conveyed 
to  the  def endent,  but  that  he  leased  that  from  Steinback  and 
LeBoy;  and  he  further  testifies,  that  the  line  was  surveyed 
under  his  direction,  and  that  Arques  himself,  while  he  was 
in  possession  under  Burton,  pointed  out  that  line  as  the 
line  between  the  land  of  the  two  parties  in  interest.  Arques,  he 
says,  did  not  pretend  to  be  in  possession  of  all  the  rancho  under 
Burton,  and  he  says  the  same  with  reference  to  Castanos< 
He  says  that  he  hhnself  never  claimed  to  be  m  possession 
under  Burton  of  that  part  of  the  rancho  now  called  Casmali, 
but  only  of  that  part  called  Ospe.  The  other  part  he  claimed 
to  hold  under  Stienback,  LeBoy's  agent,  and  paid  rent  to 
them  for  it.  He  also  testified,  that  McPhaul  held  possession 
of  that  portion  of  the  rancho  under  Stienback  and  LeBoy. 
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He  tesidfies,  that  Sexby  was  corralling  cattle  for  McPIiaul 
on  the  part  now  called  Casmali,  and  whenever  his,  Conway'Si 
cattle,  or  any  others  went  from  Ospe  over  on  to  that  part 
claimed  by  the  defendant,  they  were  always  corralled,  and 
he  was  compelled  to  pay  money  in  order  to  get  them  out* 
Arques  was  the  first  one  of  the  men  who,  as  Packard  states, 
took  a  lease  from  and  attorned  to  Burton;  but  Conway  testi- 
fies that  he,  Arques,  never  claimed  the  part  in  question 
xmder  Burton,  but  on  the  contrary,  claimed  under  and  paid 
rent  to  the  other  party.  Sexby  also  states  the  same 
thing,  that  these  parties,  claiming  under  Burton  claimed  up 
to  that  line  and  no  farther.  These  witnesses,  while  in  pos- 
session state  these  facts,  showing  the  title  under  which  they 
held.  Then,  there  is  evidence  that  prior  tenants  paid  rent  to 
Nugent  for  the  Estudellos,  defendant's  grantors.  I  think, 
then,  that  the  testimony  shows  that  Burton  was  not  in  pos- 
session of  this  land,  but  that  the  possession  was  in  the  other 
parties — ^the  defendant  and  his  grantors — so  that  Burton's 
claims  to  title  ai^d  possession  both  fail,  unless  the  testimony 
is  grossly  at  fault.  The  testimony  of  Packard  is  very  loose, 
while  that  of  the  other  witnesses  named  is  specific.  Packard 
nowhere  testifies  in  specific  terms,  that  he,  as  Burton's 
agent,  leased  this  specific  portion  of  the  land,  while,  on  the 
other  hand,  the  parties  to  whom  he  leased  testify  and  state 
that  they  did  not  hold  possession  of  the  land  in  question 
under  Burton.  His  statement  of  a  lease  to  all  Burton's  inter-- 
est  in  the  Casmali  rancho  is  not  necessarily  inconsistent  with 
the  testimony  of  the  other  witnesses,  that  they  held  the 
premises  in  question  from  defendant  and  his  grantors,  for 
Burton  really  had  no  interest  in  this  part  of  the  rancho.  In 
my  judgment,  the  testimony  shows  that  the  possession  was 
in  defendant,  and  not  in  Burton.  There  is  to,  my  mind,  not 
one  equivocal  act  of  possession  in  Burton  satisfactorily 
shown  by  the  testimony.  The  defendant  held  and  possessed 
under  deeds  of  bargain  and  sale,  purporting  to  convey  the 
whole,  and  declaring  in  express  terms,  that  there  had  been 
no  previous  sale  or  conveyance,  lien  or  incumbrance,  and 
this  possession  must  have  been  adverse.     I  think,  then,  that 
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the  complainant  is  not  entitled  to  the  relief  demanded,  or 
to  any  relief;  Ist,  because  he  has  failed  to  prove  the  case 
which  he  alleges  in  his  bill;  2d,  because  it  appears  that 
he  is,  at  best,  a  mere  volunteer  promisee,  claiming  against 
parties  who  have  acquired  title  for  a  valuable  consideration, 
and,  therefore,  a  Court  of  Equity  will  notinteifere  to  enforce 
his  claim;  3d,  because  the  equitable,  as  well,  as  the  legal 
title  and  rights  are  with  the  defendant,  and  not  with  tiie 
complainant. 

It  follows,  therefore,  that  the  complainant's  bill  must  be 
dismissed,  and  it  is  so  ordered. 

J.  J,  WUUaTna  for  Complainant. 

B.  S>  Brooks  for  Defendants. 

Mr.  WiUiama — ^Considering  the  Tico  deed  to  be  a  mere 
contract  to  convey,  and  considering  the  deed  under  which 
the  defendants  claim  to  convey  the  legal  title,  J  should  like 
to  have  the  decision  plump  as  to  whether  or  not  a  bill  to 
determine  an  adverse  claim  can  be  maintained  against  the 
legal  title. 

The  Court — ^I  don't  think  it  can,  unless  you  allege  in  the 
bill  the  facts  which  give  you  the  equitable  title,  and  ask  that 
defendant  be  charged  as  trustee,  or  that  a  conveyance  be 
made.  Upon  a  bill,  merely  alleging  the  legal  title  to  be  in 
the  complainant,  if  it  turns  out  that  he  has  not  the  legal 
title,  he  would  not  be  entitled  to  relief.  He  must  recover 
upon  the  allegations  of  his  bill,  or  not  at  all.  The  defense 
in  the  two  cases  might  be  wholly  different.  The  defenduit 
is  only  called  upon  to  meet  the  case  made  by  the  bill. 


ttxixt  &ufit  Wm  MmnA 


Vol.  3.  June  14,  1879.  No.  16. 


Current  Topics. 


In  the  IT.  S.  Circuit  Court,  for  this  district,  last  week,  in 
the  case  *'  Untied  States  vs.  Wm,  S.  Chapman,'*  on  taxation  of 
the  cost  bill,  (it  being  a  suit  to  vacate  and  set  aside  a  United 
States  patent,  under  which  defendant  claimed,)  it  was  ad- 
mitted that  the  action  was  brought  by  the  U.  S.  District 
Attorney,  under  direction  of  the  Attorney  General,  at  the 
request  of  one  J.  S.  Polack,  claiming  the  same  land  under 
adverse  title.  It  was  further  admitted,  that  permission  to 
bring  the  suit  was  granted  upon  condition  that  Polack  in- 
demnify the  Government  against  all  costs  and  expenses  in 
the  suit;  and  that  all  disbursements  in  the  suit  had  been 
made  by  said  Polack,  of  his  own  money,  and  tiiat  no  money 
of  the  United  States  whatever  had  been  disbursed  in  the  suit. 
Upon  this  showing,  it  was  claimed  by  Nottbse,  for  defendant 
that: 

1.  Inasmuch  as  disbursements  are  held  to  be  taxable  in 
the  cost  bill,  merely  for  the  purpose  of  reimbursements, 
these  disbursements  could  not  be  taxed  in  favor  of  the  United 
States,  the  plaintiff,  because  the  United  States  had  disbursed 
nothing,  and  was  not  liable  for  any  disbursements;  payment 
having  been  actually  made,  and  the  United  States  expressly 
released  from  the  respousibiUty  therefor. 

2.  That  this  was  also  just,  as  between  Polack,  the  real 
plaintiff  in  interest,  and  defendant  Chapman,,  inasmuch  as 
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in  case  judgment  had  gone  for  defendant^  he  could  have  re- 
covered no  costs;  no  costs  being  ever  taxable  against  the 
United  States  as  a  party^  and  Polack  not  appearing  in  the 
case  as  relator. 

So,  if  these  disbursements  be  allowed  to  be  taxed,  the 
position  of  things  would  be,  that  defendant  Chapman  was 
liable  for  costs  if  defeated,  but  could  recover  no  costs  what- 
ever if  successful  in  the  suit,  while  Polack  gets  his  costs  if 
successful,  and  would  not  be  liable  for  defendant's  costs  if 
defeated.  Judge  Sawyer  overruled  this  objection  to  the  cost 
bill,  and  held  the  defendant  to  be  liable  for  costs.  So  it 
may  be  deemed  settled  in  this  Court,  that  if  the  United 
States  bring  suit  against  an  individual  to  vacate  a  United 
States  patent,  at  the  request  of  another  party,  the  defendant 
will  be  cast  for  costs  if  beaten. 

The  call  for  members  of  the  bar  in  this  city  to  meet  for 
consultation,  respectmg  the  selection  of  proper  candidates 
for  Superior  Judges  for  this  city  And  county,  was  responded 
to  by  more  than  two  hundred.      The  alleged  object  of  the 
meeting  was  to  devise  means  of  placing  a  ticket  before  all 
the  political  nominating  conventions,  composed  of  men  se- 
lected by  the  bar  for  their  known  integiity  and  ability,  irre- 
spective of  party  affiliations.    It  is  claimed,  that  the  judicaiy 
should  be  selected  outside  of  political  parties;  and  that  the 
bar  is  more  competent  to  select  it,  being  in  daily  contact 
with  those  men  from  whom  the  selection  must  necessarily  be 
made.     Immediately  after  organizing,  a  motion  was  made  to 
go  into  an  election  for  twelve  candidates  for  the  Superior 
Court  Judgships.    Strong  opposition  was  at  once  raised,  and 
unqualified  hints  made  that  the  comer,  at  least,  of  a  well- 
filled  state  could  easily  be  discovered.      A  motion  finally 
prevailed,  appointing  a  committee  to  wait  upon  such  gentle- 
men as  should  be  placed  in  nomination,  and  ascertain  if  they 
would  make  the  sacrifice  and  serve  the  public.    Nominations 
were  then  in  order,  and  for  the  lack  of  space  and  time  we 
cannot  give  the  full  list.     Other  names  may  be  given  in  to 
the  committee,  so  that  it  may  reasonably  be  said,  that  the 
whole  bar  is  in  nomination,  with  here  and  there  an  exception. 
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There  seems  to  be  no  criterion;  no  standard  for  nomination 
or  election;  no  degree  of  learing;  no  amount  of  ex- 
perience ;  no  voucher  of  integrity  is  demanded.  In 
this  race  there  is  but  one  qualification  needed — ^pop- 
ularity. The  man  who  can  muster  the  fullest  corps 
of  friends  at  the  adjourned  meeting — 27th  instant — will 
carry  oflF  the  prize,  of  whatever  value  it  may  be,  provided,  it 
happens  that  the  election  shows  seven  Bepublicans  and  five 
Democrats.  It  cannot  be  supposed  that  this  special  allotment 
can  happen^  yet  under  the  programme  it  must  so  be  to  in- 
sure unanimity.  We  concur  in  the  general  sentiment,  that 
the  judiciary  should  be  selected  without  a  view  to  party  af- 
filiation, but  we  have  some  doubts  as  to  whether  the  bar  as  a 
whole,  is  the  best  judge  of  the  men  who  should  form  it,  for 
respecting  the  qualifications  of  those  that  would  accept  the 
position,  each  member  of  the  bar  would  reserve  the  right  to 
be  his  own  judge,  and  the  selection  would  be  as  varied  as 
the  minds  of  the  different  men.  This  would  be  true  as  to 
all  members,  except  those  who  have  gained  a  reputation  and 
a  business  that  forbids  a  doubt  as  to  their  superior  qualifi- 
cations; but  those  men  would  not  accept  the  candidacy. 
But  if  they  were  the  best  judges,  there  are  no  safe  means  of 
exercising  this  judgment.  As  has  been  seen  at  the  first  meet- 
ing of  these  gentlemen,  nothing  was  devised,  nothing  sug- 
gested that  seemed  safe  and  certain.  Each  candidate  must 
stand  or  fall  by  his  popularity,  not  his  merits.  We  regret 
that  we  are  forced  to  the  conviction  that  the  plan  is  im- 
practicable. 
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Supreme  Court  of  California. 

Mat  Tebm,  1879. 


•  ■■M 


[No.  6,649.] 

PFUed  June  2, 1879.] 

STINE  OANAL  COMPANT, 

Tg. 

KEKN  ISLAND  ERMGATING  CANAL  CO. 

The  appropriation  of  water  by  the  defendant  corporation  prior  to  Mgnvly 
1874,  was  of  the  waters  of  Old  8outb  Fork,  and  not  of  Kern  river. 

The  right  of  the  defendant  corporation  to  divert  the  waters  of  Kern  river, 
based  npoB  its  appropriation  in  August,  1874,  is  snbordinate  to  that  of 
the  several  oorporatione  which  are  Joined  as  plaintiffs— esieept  the 
Qooee  Ijake  Oanal  Company-^to  divert  the  aeveral  amounts  by  them 
respectively  appropriated  prior  to  August,  1874. 

The  stream  of  water,  known  in  thia  e^se  aa  the  **  Old 
South  Fork,"  iaaues  from  Kern  river,  and  from  the  point 
where  the  waters  are  diverted,  the  stream  flows  aa  a  direct 
stream.  The  waters  appropriated  by  the  defendanfr^the 
Kern  Island  irrigating  Canal  Go. — ^prior  to  August,  1874, 
are  to  be  regarded  as  the  waters  of  the  ^'Old  South  Fork,  *' 
and  not  the  waters  of  Kern  river.  In  August,  1874,  the  de- 
fendant appropriated  a  portion  of  the  waters  of  Kern  river, 
and  conducted  the  same  by  means  of  a  canal  to  the  Old 
South  Fork,  from  which  it  was  taken  out  lower  down  the 
stream,  and  so  continued  to  do  up  to  about  the  spring  of 
1878,  when  the  waters  were  conveyed  through  the  canals  of 
the  defendant,  without  uniting  the  same  with  the  Old  South 
Fork.  All  the  water  companies  which  are  joined  as  plaintiffs, 
except  the  Goose  Lake  Canal  Company,  appropriated  por- 
tions of  the  waters  of  Kern  river,  prior  to  the  appropriation 
by  the  defendant  in  August,  1874,  and,  so  far  as  is  shown  by 
the  record,  their  right  to  the  portions  of  the  water  by  them 
respectively  appropriated,  is  superior  to  that  of  the  defend- 
ant.   The  right  of  the  defendant,  based  upon  its  appropria- 
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tion,  id  subordinate  to  that  of  the  seyeral  pUdntiffli  who  had 
made  prior  appropriations,  and  the  defendant  is  not  entitled 
to  divert  the  waters  of  the  river  to  such  an  extent  that  a 
sniBcieut  amount  thereof  will  not  follow  down  the  river  to 
supply  the  plaintiffs  above  mentioned  the  amounts  of  water 
bj  them  respectively  appropriated,  before  the  appropriation 
by  the  defendant  in  August,  1874. 

The  plaintifb,  other  than  those  last  above  mentioned,  have 
not  made  out  a  case  entitling  them  to  an  injunction^  nor  hav^ 
any  of  the  plaintiffs  shown  that  they  are  entitled  to  an  in* 
junction,  except  as  against  the  Kern  Island  Irrigating  Canal 
Company. 

The  order  made  on  the  first  day  of  April,  1879,  is  reversed 
and  cause  remanded,  with  directions  to  the  District  Court  to 
modify  the  preliminary  order  for  an  injunction  made  and 
filed  hy  the  District  Court  on  the  17th  day  of  March,  1879» 
so  that  it  shall  thereby  be  ordered  and  adjudged,  that  the 
defendant,  the  Kern  Island  Irrigating  Canal  Co.,  and  its 
officers,  agents,  attorneys,  servants  and  employes^  and  all 
persons  acting  in  its,  or  their  aid,  do  absolutely  refrain  and 
desist,  until  further  order  in  this  casa,  from  diverting,  taking, . 
appropriating,  or  using  the  waters  of  Kern  river,  above  the 
head  of  the  Btine  Canal  Co.'s  ditch,  described  in  said  com- 
plaint, so  as  to  diminish  the  waters  of  said  river,  to  such  an 
extent  that  they  will  not  supply  to  each  of  the  water  com*^ 
pAnies  mentioned  in  the  said  complaint  as  plaintifti,  except 
the  Goose  Lake  Canal  Co.,  the  amount  of  water  which  it  is 
alleged  in  the  complaint  they  have  the  right  respectively  to 
appropriate  and  divert  from  said  Eem  river^-^nd  that  a  writ 
of  injunction  issue  in  conformity  with  such  order* 

Bemittitur  forthwith. 


[No.  6,861.] 
[Piled  June  2,  1879.] 
HALE  vs.  McLEA. 

1.  On  the  f  Acts  of  tMs  case,  as  admitted  by  the  pleadingi  or  found  by  thi 
Ooort,  the  defendant  could,  at  most,  eiefoise  &6  greater  rights  ia 
iMpeet  to  the  ditersiou  or  um  of  the  waters  of  the  etthterraneaa 
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stream  flowingf  across  his  land  to  ths  spring  of  the  plaintiff,  than  if  hA 
had  been  an  upper  and  the  plaintiff  a  lower  riparian  cvner  on  a 
surface  stream  flowing  across  their  respectiye  lands. 

2.  On  the  facts  admitted,  or  foand,  the  defendant  was  not  entitled  to  divert 

the  whole  body  of  the  stream. 

3.  Whether  the  upper  proprietor  on  a  subterranean    stream  can  exercise 

the  same  rights  as  against  a  lower  proprietor,  in  respect  to  the  diver- 
sion and  use  of  the  water,  as  though  it  was  a  surface  stream,  not 
decided. 

4.  Whether  the  incidental  obstruction,  or  diversion,  <^  a  subterranean 

stream  in  the  prosecution  by  an  upper  proprietor  of  a  mining,  or  other 
legitimate  enterprise,  beneath  the  surface,  can  be  made  the  foundation 
of  an  action  by  a  lower  proprietor,  not  decided. 

CfiOGKETT,  J.,  delivered  the  opinion  of  the  Court. 

An  examination  of  the  English  and  American  decisions  on 
the  questions  of  law  inyolved  in  this  appeal  leads  us  to  the 
conclusion  that  on  the  facts  admitted  bj  the  pleadings,  or 
found  by  the  Court,  the  right  of  the  defendant  as  against  the 
plaintilT  to  use  the  water  of  the  subterranean  stream,  which 
is  the  subject  of  the  action,  is  at  most,  no  greater  than  if  it 
was  a  surface  stream,  on  which  the  defendant  was  the  upper 
.and  the  plaintiff  a  lower  riparian  owner.  Tested  by  this 
rule,  the  utmost  that  can  be  claimed  for  the  defendant  on  the 
facts  is,  that  he  is  entitled  to  take  from  the  stream  as  much 
water  as  he  needs  for  watering  his  cattle  and  for  domestic 
uses,  such  as  cooking,  washing  and  the  like,  leaving  the  sur* 
plus  to  flow  to  the  spring  of  the  plaintiff  in  its  natural  chan- 
nel. But  the  findings  show  that  the  defendant  has  diverted 
the  whole  body  of  the  stream  through  pipes  in  such  a  man- 
ner that  no  portion  of  the  water  can  reach  the  spring;  and 
the  surplus  at  the  commencement  of  the  action  was  running 
to  waste,  as  appears  from  the  admissions  in  the  pleadings. 
If  it  were  a  surface  stream,  the  plaintiff  would  be  entitled 
to  have  it  flow  to  and  across  his  lands,  in  its  natural  channel, 
subject  only  to  the  right  of  the  defendant  to  use  so  much  of 
the  water  as  is  necessary  to  supply  its  natural  or  primary 
wants  as  above  indicated;  nor,  on  the  facts  found,  can  the 
defendant  exercise  any  greater  right  in  respect  to  a  subter- 
ranean stream.    Assuming,  therefore,  that  the  rights  of  the 
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defendant  are  precisely  the  same  as  though  it  was  a  surface 
stream,  he  has  exceeded  them  by  diverting  the  whole  body 
of  the  water  from  its  natural  channel,  instead  of  allowing  the 
surplus  to  flow  to  the  spring  in  its  accustomed  bed. 

But  the  exigency  of  the  case  does  not  require  us  to  decide 
that  the  defendant  has*  the  same  right  in  respect  to  a  subter- 
ranean stream,  as  though  it  was  a  surface  stream  flowing 
across  his  land;  and  our  decision  is  only  to  the  effect  that,  if 
it  be  assumed  his  rights  are  the  same,  he  has,  nevertheless, 
exceeded  them  by  diverting  the  whole  body  of  the  stream, 
instead  of  aUowing  the  surplus  to  flow  to  the  spring  fn  its 
natural  channel. 

There  is  no  question  in  this  case  involving  the  right  of  a 
riparian  owner  to  the  use  of  water  for  purposes  of  irrigation; 
nor  is  the  point  before  us,  whether  or  not  a  land-owner  may 
be  restrained  from  diverting  or  obstructing  thd  flow  of  an 
underground  current  running  in  a  defined  channel  across  his 
land,  and  which  supplies  a  spring  or  well  on  the  adjoining 
lands,  if  it  become  necessary  to  divert  or  obstruct  the 
stream  in  the  prosecution  of  the  business  of  mining,  or  any 
other  legitimate  enterprise,  on  his  own  land;  nor  to  what 
extent,  if  at  all,  it  would  affect  the  question,  if  the  under- 
ground current  was  not  known  to  exist,  until  the  fact  was  dis- 
covered in  the  prosecution  of  the  work.  These  are  grave 
questiouR,  which  the  exigency  of  the  present  case  does  noi 
require  us  to  decide. 

Judgment  affirmed. 

We  concur: 

MoKlNSTRY,   J. 
NlLES,  J. 

I  concur  in  the  judgment,  on  the  ground  that  the  defend- 
ant, in  my  opinion,  has  no  right  to  divert  the  waters  of  the 
subterranean  stream,  if  the  spring  of  the  plaintiff  will  there- 
by be  materially  injured. 

Rhodes,  J. 
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United  States  District  Court, 

DISTBICT  OF  CALIFORNIA. 


[No.  2,382.] 

[Filed  AprU  30,  1879.] 

H.  B.  TICHENOR  d  al., 

vs. 
STEAM  TUG  "  HIAWATHA." 

The  lien  under  the  State  law  of  a  material  man,  for  repairs  furnished  to  s 
Tessel,  in  her  home  port,  has  priority  over  that  of  a  mortgagee,  under 
a  duly  recorded  prior  mortgage. 

Hoffman,  J.,  delivered  the  opinion  of  the  Court. 

That  the  lien  under  the  State  law  of  a  material  man  for 
repairs  furnished  to  a  yessel  in  her  home  port  has  priority 
over  that  of  a  mortgagee  under  a  duly  recorded  prior  mort- 
gage, has  been  so  often  decided  that  I  think  it  unnecessary 
to  do  more  than  to  state  the  principle  and  cite  the  authorities 
which  the  industry  of  counsel  has  collected  in  his  brief. 

The  principle  is  concisely  stated  by  Mr.  J.  Curtis,  in  the 
case  of  The  Keersage,  (2  Curtis,  422,)  as  follows: 

"  The  mortgagees  can  have  no  claim  to  be  preferred  over 
*'  the  lien  holder,  because  of  their  priority  in  time;  for  their 
''  interest  in  the  vessel  is  as  much  subject  to  the  statute  lien 
**  as  the  interest  of  any  other  party." 

This  principle  is  recognized  in  the  following  cases:  Brown 
vs.  The  Propeller  W,  T  Graves,  xiv  Albany  L.  Joum.,  408; 
Scott  vs.  Ddahmahy  65  N.  T.,  128;  The  Island  City,  1  Low., 
376;  Domvdl  vs.  The  Starlight,  103  Mass.,  227;  HuU  of  a 
New  Ship,  Davies  199 ;  Steamers  Raleigh,  Camaiit  and  Astoria, 
2  Hughes,  44;  Shrodes  vs.  The  CoUier,  2  Pitts,  304; 
Pitts  vs.  Leg.  Joum.,  vol.  ix.,  pp.  73,  193;  The  St.  Joseph, 
Brown's  Adin.,  202;  Kellogg  vs.  Brennan,  14  Ohio,  72; 
Provost  vs.  Wilcox,  17  Ohio,  359;  Jones  vs.  Keen,  115  Mass., 

170. 
In  the  case  of  The  WUliam  L.  Graves,  (14  Blatchf ord,  189), 
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Mr.  J.  Johnson,  Circuit  Judge,  considers  the  effect  of  the 
provisions  of  §  1  of  the  Act  of  Congress  of  July  29,  1850, 
(of  U.  S.  Stat,  at  Large,  440,)  on  the  liens  of  mortgages. 

That  section  provides  that  ''no  bill  of  sale,  mortgage, 
**  hypothecation  or  conveyance  of  any  vessel,  or  part  of  any 
*'  vessel,  shall  be  valid  against  any  person  other  than  the 
*'  grantor  or  mortgagor,  his  heirs  and  devisees,  and  persons 
''  having  actual  notice  there,  unless  such  bill  of  sale,  mort- 
*'  gage,  hypothecation  or  conveyance  be  recorded  in  the 
*'  office  of  the  Collector  of  Customs  where  such  vessel  is 
*'  registered  or  enrolled;  provided,  that  the  lien  by  bottomry 
*'  on  any  vessel  created  during  her  voyage  by  a  loan  of 
*'  money  or  materials  necessary  to  repair,  or  enable  such 
**  vessel  to  prosecute  her  voyage,  shaU  not  lose  its  priority 
"or  be  in  any  way  affected  by  the  provisions  of  this  act." 
With  reference  to  this  proviso  Mr.  J.  Johnson  observes: 

"  The  obvious  purpose  of  this  proviso  was  to  make  it 
"  entirely  clear  that  a  bottomry  bond  did  not  come  within 
''  the  statute,  requiring  certain  instruments  to  be  recorded. 
^'  It  might  otherwise  have  been  contended  that  it  was  in 
^'  some  sense  a  hypothecation  of  the  vessel,  and,  therefore, 
**  required  to  be  recorded*  It  will  be  observed,  that  the 
**  proviso  is  confined  to  liens  by  bottomry.  If  this  proviso 
"  be  construed  to  meaix  that  such  a  lien  only,  is  out  of  the 
**  purview  of  the  stifttute,  and  that  all  other  liens  are  post- 
''  poned  to  that  of  a  mortgage,  then  the  claims  of  salvors, 
''  and  all  those  having  other  strictly  maritime  liens  would  be 
**  thus  postponed  to  the  subversion  of  the  whole  principle 
"  upon  which  efficacy  is  given  to  such  claims,  and  the  over- 
^'  throw  of  the  best  settled  and  most  salutary  principles  of 
"  the  maritime,  law.  Indeed,  any  principle  upon  which  this 
"  statute  can  be  expounded  to  give  such  a  priority  to  a  re- 
**  corded  mortgage,  would  also  extend  to  bills  of  sale  and 
**  other  conveyances  recorded  under  the  same  law,  and  thus 
**  practically  overthrow  the  whole  scheme  of  the  maritime 
**  law  on  the  subject  of  maritime  liens.  This  statute,  I  con- 
**  elude,  therefor,  has  no  relation  to  the  question  involved, 
^'  and  the  lien  of  the  libellant  is  left  to  stand  upon  the 


314  The  Pacific  Goabt  Law  Joubnal. 

''  statate  of  New  York,  which  the  Courts  of  the  United 
"  States  enforce  in  the  Courts  of  Admiralty." 

The  case  of  The  Laitawanay  (21  WaU.,  558),  though  not 
directly  in  point,  seems  impliedly  to  recognize  the  general 
doctrine  I  have  stated. 

In  that  case,  the  contest  was  between  domestic  material 
men  and  mortgagees,  who  petitioned  against,  remnants  and 
surplus  in  the  registry. 

Some  of  the  supplies  had  been  furnished  prior  to  the 
execution  of  the  mortgage,  and  some,  subsequently.  But 
the  Court  takes  no  notice  of  this  circumstance.  The  claims 
are  all  treated  as  standing  on  the  same  footing  with  regard 
to  mortgagees. 

They  were  rejected,  because  the  liens  for  them  had  not 
been  perfected  as  required  by  the  State  law. 

There  is  no  intimation  that  if  4he  fact  had  been  otherwise, 
the  claims  of  the  material  men  would  not  have  been  pre- 
ferred to  that  of  a  mortgagee,  whether  prior  or  subsequent. 
Such  seems  to  be  the  necessary  result  of  the  decision. 

The  Court  holds,  that  by  the  maritime  law,  as  receiyed  in 
the  United  States,  domestic  material  men,  (so-called,)  hare 
no  lien  on  the  vessel;  but  that  the.  States  may,  by  statute, 
create  such  liens. 

Their  contracts,  however,  are  marijiime,  and  the  liens  given 
by  State  laws  can  be  enforced  in  the  Admiralty  Courts  of 
the  United  States. 

It  is  well  known  that  mortgagees  have  no  right  to  fore- 
close their  mortgages  in  the  Admiralty. 

When,  however,  the  Court  finds  itseU  in  possession  of 
remnants  and  surplus,  which  it  is  required  to  distribute,  the 
lien  of  the  mortgagee,  like  that  of  an  attaching  creditor,  will 
be  recognized  and  enforced.  In  no  other  way  does  the 
Court  take  jurisdiction  of  the  claim.  But  this  remnant  and 
surplus  can  only  result  after  all  maritime  and  qua;si  maritime 
liens  have  been  satisfied. 

In  this  last  category,  liens  attached  by  State  laws  to  the 
contracts  admitted  to  be  maritime  of  domestic  material  men, 
must  be  placed. 
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It  follows^  therefore,  that  the  mortgagee  cannot  now  be 
heard  in  support  of  his  claim  until  the  domestic  material 
man  is  paid. 

An  order  will  be  entered  directing  the  demands  of  the 
material  and  supply  men  to  be  paid  out  of  the  fund  remain- 
ing undistributed  in  the  registry  of  the  Court;  the  balance 
remaining,  if  any,  to  be  applied  to  the  satisfaction  of  the 
demand  of  the  mortgagee. 


[No.  2,365.] 

[Filed  May  14,  1879.] 

DAVID  BRUCE, 

vs. 

175    TONS   OF   WHEAT,    LADEN   ON  BOARD   THE 
BRITISH  SHIP   **CAMPERDOWN. 

The  only  question  presented  by  the.  pleadings  in  this  case 
is  whether  a  charterer,  who  has  lEigreed  to  furnish  a  full 
cargo  to  a  vessel — **the.  vessel  and  owners  to  have  a  lien 
/or  aU  freights,  dead  freight  and  demurrage  ^^ — can,  after 
placing  a  portion  of  the  cargo,  transfer  the  same  by  way  of 
sale  or  mortgage  to  a  stranger,  so  as  to  enable  the  latter,  after 
the  charter  has  announced  his  inability  to  complete  his  con- 
tract, to  hold  the  same  subject  only  to  the  lien  for  freight  on 
the  portion  of  a  full  cargo  transferred  to  him. 

I  do  not  think  it  necessary  to  cite  authorities  on  this  point, 
for  the  language  of  the  contract  is  clear  and  tmmistakable. 
It  provides  for  a  lien  for  all  freights,  dead  freights  and  de- 
murrage. It  is  evident  that  all  and  every  part  of  the 
cargo  shipped  is  liable  not  only  for  the  freight  due  on 
what  may  be  shipped,  but  for  *' dead'^  freights,  that  is, 
freights  which  would  have  been  due  on  the  merchandize  suf* 
ficient  to  make  a  full  cargo,  which  was  not  furnished  to  the 
vessel. 

The  delivery  of  the  mate's  receipt  in  no  manner  affects  the 
rights  of  the  parties.  It  was  simply  an  acknowledgment 
that  80  much  cargo  had  been  received  on  board — ^a  fact  not 
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disputed,  and  on  the  existence  of  which  the  appellant^s  rights 
depend. 

The  damages  to  be  recovered  are  the  difference  between 
the  amount  of  freight  which  would,  under  the  contract,  have 
been  earned,  if  a  full  cargo  had  been  furnished,  and  which 
the  vessel  will  earn  on  a  substituted  cargo,  if  the  master  has 
obtained  one,  or  might  in  reasonable  diligence  have  done  so. 

If  the  parties  cannot  agree  upon  the  damages,  the  matter 
will  be  referred  to  a  commissioner  to  take  testimony  and 
report. 


Supreme  Court  of  Oregon. 

May,  1879. 


JAMES  M.  MOORE,  Responlent, 

vs. 
THE  WILLAMETTE  TRANSPORTATION  AND  LOCKS 

CO.,  Appellant. 

Opinion  by  Boise,  J. 

The  plaintiff  brings  this  action  to  recover  possession  of 
the  imdivided  seven  fifteenths  of  the  tract  of  land  de- 
scribed in  the  complaint.  His  theoiy  was,  that  the  whole 
of  the  tract  described  was  within  the  lines  of  the  donation 
claim  of  Robert  Moore,  deceased,  who  was  the  father  of 
plaintiff.  The  proof,  however,  showed  that  a  small  portion 
was  outside  the  lines  of  the  patent,  and  the  plaintifi's  re- 
covery, by  the  verdict  of  the  jury,  is  limited  to  so  much  as 
was  proved  to  be  within  such  lines.  Plaintiff's  interest  in 
the  premises  in  dispute  arises  in  the  following  manner: 
Robert  Moore  took  a  donation  claim  under  the  act  of  Con- 
gress, approved  Sept.  27,  1860,  at  the  Willamette  falls.  The 
final  survey  of  this  claim  was  made  in  1856,  and  never 
changed,  so  far  as  the  lines  about  the  land  in  dispute  are 
concerned.  Said  Robert  Moore  died  in  Clackamas  County 
in  1857,  leaving  a  will,  the  effect  of  which  was  to  leave  one 
fifth  of  his  donation  claim  to  Jane  Painter,  his  daughter; 
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one  fifth  to  Robert  M.  Moore,  his  son;  one  fifth  to  Robert 
Moore,  Jr.,  his  grandson,  and  son  of  the  plaintiff;  one  fifth 
to  Mildred  M.  Moore,  his  daughter;  and  one  fifth  to  B.  0. 
Crawford,  in  trust  for  the  plaintiff,  coapled  with  a  power  to 
sell  after  ten  years.  In  1878,  before  the  commencement  of 
this  action,  Crawford  sold  his  fifth  to  the  plaintiff.  Bobert , 
Moore,  Jr.,  died  on  or  before  March,  1869,  intestate  and 
without  issue.  Mildred  M.  Moore  died  in  or  about  Febru- 
ary, 1871,  intestate  and  without  issue,  being  then  a  feme 
sole.  The  plaintiff  took  three  fifteenths  by  his  purchase  from 
Crawford,  three  fifteenths  as  the  heir  of  his  son,  Bobert 
Moore,  Jr.,  and  one  fifteenth  as  the  heir  of  his  sister,  Mil- 
dred M.  Moore — seven  fifteenths  in  all. 

The  undisputed  evidence  of  plaintiff's  witnesses  estab- 
lished fully  a  jmma /acte  case  to  this  extent.  The  defend- 
ant's answer  undertakes  to  set  up  three  defenses : 

1st.  Admitting  the  possession  of  the  premises  in  question, 
by  defendant,  pleads  that  defendant  is  the  owner  in  fee-sim- 
ple of  said  premises,  and  of  every  portion  thereof. 

2d.  Alleges  that  defendant  is  the  owner  in  fee-simple  of 
the  undivided  one  third  of  one  forth,  and  William  P.  Doland 
is  the  owner  in  fee-simple  of  the  undivided  one  third  of  one 
fourth,  and  James  K.  Kelly  is  the  owner  in  fee-simple  of 
the  undivided  one  third  of  one  fourth  of  the  whole  of  said  - 
premises,  being  the  whole  of  the  interest  which  the  said 
James  M.  Moore  had  in  said  premises,  between  the  11th 
day  of  March,  1861,  and  the  6th  day  of  August,  1870. 

3d.  A  plea  of  the  Statute  of  Limitations.  The  property 
in  dispute  is  a  reef  of  rocks  on  which  the  break-water  of  the 
defendant  is  built,  which  extends  up  the  river  from  the  is- 
land just  above  the  falls  of  the  Willamette  river,  at  what 
is  known  as  Linn  City.  Which  break-water  serves 
to  turn  water  to  the  locks  of  the  defendant.  The  evi- 
dence tends  to  show  that  there  is,  at  ordinary  stages  of  water 
in  the  river,  a  channel  between  this  reef  of  rocks  and  the 
shore,  and  also  a  channel  between  the  reef  and  the  island 
owned  by  the  defendant.  This  island  is  owned  by  defend* 
ant,  and  claimed  by  it  through  mesne  conveyances  from  Bobert 
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Moore,  the  accestor  of  the  plaintiff,  who  received  the  patent 
from  the  United  States,  and  consequently  both  parties  claim 
title  from  this  common  source. 

The  deed  to  the  premises,  including  this  island^  does  not 
include  this  reef  of  rocks.     But  the  defendant  claims  that  it 

,  is  appurtenant  to  the  island. 

The  Circuit  Court  held  that  these  rocks  in  the  river  were 
appurtenant  to  the  main  land,  and  that  riparian  rights  ex- 
tend laterally,  and  not  up  the  river.  This  view  is  correct, 
and  according  with  the  opinion  of  this  Court,  as  expressed 
in  the  case  of  MirUo  vs.  Ddany,  decided  at  this  term,  where 
it  was  held  that  the  river,  and  not  the  meander  line,  was  the 
boundary  of  lands  lying  along  the  Willamette  river;  and  that 
accretions  formed  on  the  shore,  by  the  gradual  receding  of 
the  water,  belong  to  the  riparian  owner.  The  evidence  shows 
that  this  reef  of  rocks  was  near  the  shore,  and  at  low  water 
could  be  approached  from  the  shore,  and  the  riparian  owner 
would  have  to  pass  it  to  reach  the  main  channel  of  the 
stream.  In  all  such  cases,  the  lands  and  rocks  along  the 
shore  belong  to  the  owner  of  the  adjoining  land.  Another 
question  in  this  case  arises  on  that  part  of  the  defendant's 
separate  answer,  which  alleges  that  defendant  is  the  owner 
in  fee-simple  of  the  undivided  one  third  of  one  fourth,  and 

•  W.  P.  Doland  is  the  owner  in  fee-simple  of  the  undivided 
one  third  of  one  fourth,  and  James  K.  Kelly  is  the  owner  in 
fee-simple  of  the  imdivided  one  third  of  one  fourth  of  the 
whole  of  said  premises,  being  the  whole  of  the  interest  which 
the  said  James  M.  Moore  had  in  said  premises  between  the  11th 
day  of  March,  1861,  and  the  6th  day  of  August,  1870.  It 
appears  from  the  documentary  evidence  before  the  Court, 
which  was  used  on  the  trial  in  the  Court  below,  that  Kelly, 
Doland  and  D.  P.  Thompson  were  the  owners  in  common  of 
three  fifteenth  of  this  property,  and  that  before  the  bringing 
of  this  action,  Thompson  had  sold  his  interest  to  the  de- 
fendant,  who  held  the  same  at  the  commencement  of  this  ac- 
tion, and  that  said  Kelly  and  Doland  were  •each  still  holding 
one  fifteenth.  The  Court  withdrew  the  evidence  of  the  own^ 
ership  of  Kelly  and  Doland  from  the  consideration  of  the  jury. 
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and  charged  the  jury  that  the  plaintiff  James  M.  Moore  was 
entitled  to  recover  of  the  defendant  whatever  interest  Kelly 
and  Doland  held  in  the  land.  To  this  ruling  of  the  Court 
defendant  excepted.  The  legality  of  this  ruling  must  be  de- 
termined by  tiie  construction  to  be  given  to  Section  316  of  the 
Code,  where  it  is  provided,  ''The  defendant  shall  not  be  al- 
lowed to  give  in  evidence  any  estate  in  himself  or  another  in 
the  property,  or  any  license  or  right  to  the  possession 
thereof,  unless  the  same  be  pleaded  in  his  answer.  If  so 
pleaded,  the  nature  and  duration  of  such  estate  or  licence  or 
right  to  the  possession  shall  be  set  forth  with  the  certainty 
and  particularity  required  in  a  complaint."  These  are  all 
substantive,  separate  defenses,  and  if  more  than  one  is 
pleaded,  it  must  be  pleaded  separately;  and  a  defendaiit 
under  the  Code  (Sec.  72)  may  plead  any  or  all  of  them  in  the 
same  answer.  It  is  claimed  by  counsel  for  the  respondent, 
that  the  defendant  having  pleaded  that  he  was  the  owner  of 
the  entire  estate,  cannot  also  plead  that  he  is  the  owner  of 
an  undivided  part  thereof,  and  Kelly  and  Doland  owners  also; 
that  the  two  pleas  are  inconsistent.  It  is  true,  that  both 
pleas  cannot  be  literally  true,  neither  is  it  true  in  a  case  of 
slander,  when  the  defendant  alleges  tha£  he  never  spoke  the 
defamatory  words,  and  that  the  words  alleged  to  be  spoken 
are  true;  but  this  is  now  allowed,  and  such  apparent  incon- 
sistent pleading  is  certainly  as  proper  in  defenses  to  real  ac- 
tions as  in  cases  of  mere  torts.  A  defendant  may  be  mis- 
taken as  to  his  legal  title,  and  if  that  fails,  he  may  maintain 
his  possession  by  any  of  the  separate  defenses  named  in  the 
statute.  It  is  also  claimed,  that  if  these  defenses  are  avail- 
able, that  in  order  for  the  defendant  to  avail  itself  of  it,  it 
must  show  that  it  has  possession  under  some  lease  or  license 
from  Kelly  and  Doland.  If  the  defense  that  the  title  ml 
right  of  possession  is  in  another  person,  then  the  plaintiff  or 
defendant  is  a  substantive  defense;  it  can  be  proved  to  de- 
feat the  right  of  the  plaintiff  to  recover,  who  in  ejectment 
must  recover  on  the  strength  of  his  own  title.  And  what- 
ever defeats  his  right  to  possessinn,  defeats  the  action.  It 
is   also  further  claimed,   that  the    defendant    is    not   in- 
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jured  bj  this  judgment,  for  defendant  is  not  thereby  deprived 
of  his  interest  in  the  property^  If  connected  with  this  imh 
tion,  there  was  claim  for  mesne  profits  the  defendant  would 
be  liable  to  pay  to  the  plaintiff  the  rents  and  profits  of  the 
two  fifteenths  which  belong  to  Kelly  and  Dolaud,  and  prima 
facie  as  the  judgment  now  stands,  such  rents  and  profits  be«* 
long  to  plaintiff  as  against  defendant,  for  the  Judgment  that 
he  is  the  owner  and  entitled  to  the  possession  of  these  two 
fifteenths,  carries  with  it  the  rents  and  profits. 

If  the  defendant  was  now  sued  by  the  plaintiff  for  these 
mesne  profits,  we  do  not  decide  whether  or  not  defendant 
might  showi  as  a  positive  defense,  this  estate  of  Kelly  and 
Doland.  Let  that  be  as  it  may,  this  judgment  establishes  the 
wrong  proportion  of  ownership  as  between  the  plaintiff  and 
defendant,  and  is  certainly  as  much  injury  to  defendant  aa 
it  would  have  been  had  defendant  plead  ownership  of  the 
whole  property  in  another,  and  been  denied  by  the  Court  the 
right  to  prove  it.  We  think  the  defendant  in  this  case 
should  have  been  allowed  to  prove  the  alleged  Ownership  of 
Kelly  and  Doland,  and  that  the  holding  and  instruetion  of  the 
Circuit  Court  to  the  contrary  was  error. 

The  judgment  of  the  Circuit  Court  id  reversed  and  a  new 
trial  ordered. 


h~    -  -  '   '      '  — 


Supreme  Oonrt  of  Nevada. 


^■B^ii^aM^Brfi^ 


Oo!roBBB  Tbbk,  1878. 


MAETEN8  vs.  GILSON. 

MciiMAdK--HoMnnniA]>-~roBSoiiOfti/Bi--I>i>iciBKCt--LnK  ok  fitonosnUD. 
Where  homeileftd  {nroperty  was  sold  under  a  f Ofeclosttte  of  mortgage, 
and  Aftenrard  redeemed  by  the  ve&dee  of  the  mortsagor,  the  Jtidg^ 
ment  for  the  deficiency  in  the  foredlosiure  suit  did  not  eroafte  any  ttett 
against  the  real  and  beneficial  estate  in  the  land. 

Appeal  from  the  District  Court  of  Ormsbj  Oonntjr* 
T.  W.  W.  Davieu,  for  Appellant. 
R.  M.  Claarhe^  for  Bespondent. 
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Ona  Bbllan,  being  the  owner  of  certain  lands  in  Douglas 
Oounty,  mortgaged  the  same  to  the  plaintiff  Martens.  The 
mortgage  was  foreclosed,  and  Martens  became  the  purchaser 
of  the  property  for  a  less  sum  than  was  named  in  the  decree 
of  foreclosure,  and  a  judgment  in  his  favor  was  regularly 
docketed  for  the  amount  of  the  deficiency.  Subsequently 
Bollen  sold  and  conveyed  his  equity  of  redemption  to  one 
Johnson,  and  thereafter  Johnson  sold  and  conveyed  the  same 
to  the  defendant  Gilson.  Within  six  months  after  the  sale 
in  the  foreclosure  suit,  defendant  Gilson  redeemed  the 
property  by  paying  to  the  Sheriff  of  Douglas  Oounty  the 
amount  for  which  the  property  was  sold  to  the  plaintiff,  wit)i 
interests,  costs  and  percentage,  as  required  by  law.  Two 
days  thereafter  the  plaintiff  Martens  caused  an  execution  to 
be  levied  under  his  deficiency  judgment,  and  the  property 
was  sold  under  this  execution,  and  the  plaintiff  became  the 
purchaser.  Having  obtained  a  Sheriff's  deed  for  said 
property  under  such  sale^  he  claims  to  be  the  owner  of  the 
property.  At  the  time  of  the  execution  of  the  mortgage  by 
Bollen  and  wife  to  Martens,  the  property  mortgaged  was  held 
as  a  homestead.  A  declaration  of  homestead  was  filed,  and 
no  declaration  of  abandonment  was  ever  executed. 

Hawlby,  C.  J.,  in  delivering  the  opinion  of  the  Court, 
said:  Conceding,  for  the  purposes  of  this  decision,  that  thQ 
equity  of  redemption  is  the  real  and  beneficial  estate  in  the 
land,  and  that  it  may  ordinarily  be  levied  upon  and  sold 
under  execution  (JUcMUUin  vs.  Bieharda,  9  Cal.,  365;  Alexan- 
der vs.  Greentpood,  24  lb.,  612;  Tnmm  vs.  Marsh,  54  N.  T., 
599,)  yet  the  fact  remains  that  in  this  case  the  property 
mortgaged  was  claimed  and  properly  held  as  a  homestead. 
The  mortgage  lien  against  the  homestead  was  satisfied  by 
the  sale  and  redemption  of  the  property  under  the  decree  of 
foreclosure.  When  the  mortgage  lien  was  satisfied  the 
homestead  right  attached.  In  such  a  case  the  judgment  for 
the  deficiency  did  not  create  any  lien  against  the  real  and 
beneficial  estate  in  the  land,  because  the  homestead  rights 
had  never  be^n  abandoned.  The  defendant  Qilson,  by  her 
purchase  wd  redemption,  obtained  the  same  rights  to  which 
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Bollen  was  entitled,    ''  She  stands  in  his  shoes/'  and  gets 
whatever  estate  Bollen  had  when  he  sold  his  right  of  re^ 
demption.     (Gilson  vs.  Bollen,  11  Nev.,  414.) 
Judgment  reversed. 


United  States  Circuit  Gourti  D.  Indiana. 

1878. 


BELUN  vs.  THE  WESTERN  UNION  TELEGRAPH  CO. 

1.  Th/Kobaph  Company — Skndino  Mbssaob — Bus  Dispatch — Jubt.    It  is 

the  duty  of  a  telegraph  com)>any  to  send  a  message  with  reasonable 
dispatch;  but  the  question  of  reasonable  dispatch  is  one  of  fact  for 
the  jury,  under  all  the  facts  and  circumstances  of  the  case. 

2.  iBzn — ^Daicaow-^Notzck.    Where  there  is  nothing  on  the  face  of  the 

message  to  inform  the  company  that  the  phdntiif  would  sustain  loss  if 
it  was  not  promptly  forwarded,  and  the  company  was  not  otherwise  so 
informed,  it  is  liable  for  negligence  in  nominal  damages  only. 

Action  in  damages  for  alleged  delay  in  transmitting  a 
telegram  from  Monticello  to  La  Fayette,  Lidiana.  The  tele- 
gram was  left  by  the  plaintiff  with  the  messenger  at  the  tele- 
graph office  at  11:55  a.  m.,  April  2,  1877,  and  forwarded  by 
the  operator  on  his  return  from  dinner  at  12 :45,  and  de- 
livered at  the  office  of  A.  O.  Belun,  to  whom  it  was  ad- 
dressed, at  3  p*.  M.,  a  few  moments  too  late,  as  plaintiff 
claimed,  to  enable  the  desired  transaction  to  be  closed. 

J.  B.  Cofroth  and  S.  A.  Huff,  for  Plaintiff. 

McDonald  dt  BviUr,  and  J.  A.  Stein,  for  Defendant. 

Gbeshah,  J.,  in  his  charge,  said:  ''  It  was  the  duty  of  the 
defendant  to  send  the  message  with  reasonable  dispatch. 
What  was  a  reasonable  time  for  sending  a  dispatch  you  will 
determine  from  all  the  facts  and  circumstances.  It  is  in 
evidence,  and  not  disputed,  that  Monticello  is  a  small  town 
where  little  business  was  done  by  the  defendant;  that  the 
usual  line  of  business  between  Monticello  and  La  Fayette 
was  through  Logansport,  where  there  was  a  repeating  office; 
that  on  the  other  line  there  was  only  a  single  wire,  used  ex« 
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closively  for  railroad  business,  with  no  repeating  office  at 
Beynolds.  Under  the  circumstances  of  this  case,  one  com- 
petent operator  and  a  message  boy  at  Monticello  was  force 
enough  for  that  office,  and  it  was  not  negligence  in  the  de- 
fendant for  the  operator  to  leave  the  office  in  charge  of  the 
messenger  while  he  was  absent  a  reasonable  time  at  dinner^ 
but  whether  the  absence  on  this  occasion  was,  or  was  not, 
reasonable,  is  a  question  for  the  jury.  It  was  not  the  duty 
of  the  defendant,  when  the  message  was  left  at  its  office,  to 
forward  it  to  La  Fayette  as  quickly  as  electricity  would  carry 
it.  Li  determining  what  was  a  reasonable  time,  you  will 
take  into  consideration  what  has  been  already  said  about  the 
necessary  force  at  Monticello,  the  absence  of  the  operator  at 
dinner,  and  the  further  fact  that  the  message  had  to  go 
through  the  office  at  Logansport,  and  the  delays  it  was  liable 
to  encounter  there  on  account  of  other  business. 

If,  under  the  instructions  already  given,  you  find  that  the 
plaintiff  has  a  cause  of  action,  you  will  next  determine  the 
measure  of  damages.  The  dispatch,  which  was  not  written 
upon  one  of  the  printed  forms  of  the  Telegi*aph  Company, 
reads  thus:  ^'Take  separate  deed  to  Marks  for  White, 
Fountaine,  Tippecanoe  and  Iowa  4,  and  meet  me  at  office  at 
9  to-night.  (Signed)  G.  O.  Belun."  It  is  not  insisted  that 
when  the  dispatch  was  left  with  the  operator  at  Monticello 
he  was  informed  of  the  nature  of  the  business  to  which  it 
related.  You  will  remember  that  the  plaintiff  sent  the  dis- 
patch to  the  office  from  the  hotel  by  the  boy  or  young  man 
named  Crooks.  Was  the  company  informed,  by  the  mere 
reading  of  the  dispatch,  of  the  nature  of  the  contract  be- 
tween the  plaintiff  and  Beynolds,  that  the  plaintiff  had  a 
valuable  contract  with  Eeynold,  to  secure  the  profits  of  which 
it  was  important  the  dispatch  should  be  sent  to  La  Fayette 
promptly  and  without  delay  ?  Unless  you  think,  from  the 
mere  reading  of  the  dispatch,  the  defendant  was  fairly  in- 
formed of  the  nature  of  the  contract  between  the  plaintiff 
and  Beynolds,  and  that  the  plaintiff  was  liable  to  sustain  loss 
if  the  same  was  not  promptly  forwarded  and  delivered  at 
La  Fayette,  the  plaintiff  is  in  no  event  entitled  to  more  than 


324  The  Pacifig  Coast  Law  Jotibkal. 

nominal  damages.  It  would  be  unjust  to  the  defendant  to 
hold  it  responsible  for  damages  without  limit,  when  it  is  not 
informed  by  the  dispatch  itself,  or  otherwise,  that  the  sender 
might  sustain  heavy  loss  unless  the  message  be  transmitted 
and  delivered  immediately,  or  without  delay. 

If  you  find  that  the  face  of  the  dispatch  informed  the  de- 
fendant of  the  character  of  the  contract  between  the  plaintiff 
and  Beynolds;  if,  in  fact,  there  was  a  contract  at  all,  and  that 
the  same  was  not  fraudulent  and  void;  and  that  there  was 
negligence  in  forwarding  the  dispatch  to  La  Fayette;  that 
Beynolds  would  have  complied  with  the  contract  on  the  2d 
of  April  but  for  the  company's  n^ligence,  then  the  plaintiff 
is  entitled  to  a  verdict  for  the  difference  between  $300,  the 
contract  price,  and  the  fair  value  of  the  land  bargained  for. 
But  if  you  find  there  was  nothing  on  the  face  of  the  dispatch 
to  inform  the  company  that  the  plaintiff  would  sustain  [loss 
if  it  was  not  promptly  forwarded,  and  yet  you  find  that  the 
company  was  n^ligent,  then  you  will  find  against  the  de^- 
fendant  for  nominal  damages  only.  And^  if  you  find  there 
was  no  negligence  in  receiving  and  transmitting  the  dispatch, 
you  will  find  for  the  defendant. 

Verdict  and  judgment  for  defendant. 


mixt  ^mt  ^m  MmmA 


Vol.  3.  Jomb  21,  1879.  No.  17. 

C?nrrent  Topics. 

Bt  the  date  of  our  next  issue,  all  the  political  parties  will 
have  placed  their  nominees  for  the  Supreme  Court  Bench 
before  the  people.  The  best  interests  of  the  people  demand 
that  none  but  men  of  unimpeachable  character,  firmness  of 
purpose  and  great  ability,  be  placed  upon  the  Bench.  Much 
has  been  written  and  said  concerning  the  working  of  ournewju- 
dicial  system.  It  is  desired  that  a  fair  test  be  made,  and  if  the 
plan  is  a  faUure,  amend  it  as  speedily  as  possible.  For  its  sue* 
cess  much  depends  upon  the  men  who  are  selected  to  operate  it. 

Ws  can  hardly  believe  that  the  Convention  of  attorneys^ 
which  met  last  week,  to  devise  means  for  selecting  good  men 
for  the  office  of  Superior  Judges  for  this  city  and  county, 
were  in  dead  earnest  when  they  appointed  a  committee  .of 
fifteen  of  the  leading  lawyers  of  the  city  to  merely  interview 
every  man  placed  in  nomination,  and  ascertain  if  he  would 
accept  the  office.  This  seems  idle  in  the  extreme.  Perhaps 
more  than  one  hundred  names  will  be  handed  to  the  com- 
mittee, many  of  them  such  as  ought  not  to  be  entertained 
for  a  moment,  many  given  in  without  authority,  and  many 
with  a  view  to  compliment  or  a  tease.  Imagine  these  gentle- 
men  of  talent,  ability  and  absorbing  busineas,  trudging 
about  to  find  the  numerous  nominees,  many  of  them  without 
a  permanent  location,  perhaps,  and  it  will  not  be  doubted 
that  a  greater  farce  was  never  seen.  It  must  be  presumed 
that  Mr.  Wilson  meant  something  else  by  his  resolution.  It 
is  reasonable  to  suppose  that  the  object  of  the  resolution 
was  to  ascertain  with  certainty,  before  an  election  should  be 
had,  who  of  the  most  prominent  and  learned  members  of  the 
bar  would  accept  the  position.  From  a  list  of,  say,  thirty 
gentlemen,  already  distinguished  for  their  ability  and  integ- 
rity, a  selection  could  at  once  be  made  which  would  be  ac- 
ceptable to  the  whole  bar.  Members  of  the  bar  who  would 
make  the  best  judges  might  not  enter  their  names,  but  could 
be  prevailed  upon  to  do  so  by  ail  argument  from  so  talented 
a  committee.  It  is  to  this  class  of  men  the  committee  should 
wend  their  way  and  ask  for  further  time  to  interview  the  rest. 
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On  March  14,  1879,  in  Weber  vs.  W.  P.  B,  R.  Co.,  the 
Secretary  of  the  Interior  decided  '*to  constitute  a  'valid  pre- 
emption claim/  within  the  meaning  of  Section  2  of  the  act 
of  April  21,  1876,  the  prior  claimaat  mnst  have  possessed 
the  requisite  qualification^,  and  have  met  the  essential  re- 
quirements of  the  laws  under  which  he  claimed.  Failure  of 
a  claimant  to  appeal  from  the  decision  of  a  Begister  and 
Beceiver  is  conclusive  as  to  his  rights.  Mere  occupancy  of 
land  is  not  a  valid  pre-emption  claim.*' 

The  following  is  a  syllabus  of  \t  recent  opinion  by  Judge 
Deadt,  of  the  U.  S.  Circuit  Court  of  Oregon,  in  the  case  of 
Mickey  vs.  Willis:  1.  The  signatures  of  the  proper  officers 
appearing  to  an  instrument  purporting  to  be  the  deed  of  a 
corporation,  the  presumption  is  that  such  instrument  was 
signed  by  them  by  authority  of  the  corporation;  and  if  the 
seal  of  the  corporation  is  upon  such  instrument,  that  itself  is 
prima  facie  evidence  of  their  authority  to  sign.  2.  Posses- 
sion is  prima  facie  evidence  of  title,  and  proof  of  prior  pos- 
session is  sufficient  to  maintain  ejectment  against  a  mere 
trespasser.  3.  When  both  parties  in  ejectment  claim  title 
from  the  same  person,  neither  is  at  liberty  to  deny  that  suck 
person  had  title.  4.  A  personal  judgment  for  money  or 
damages  in  a  State  Court  against  an  absent  defendant  who 
did  not  appear  in  the  action  is  so  far  a  nullity.  5.  By  a 
valid  attachment  of  property  within  its  jurisdiction,  a  State 
Court  acquires  jurisdiction  to  give  judgment  that  an  absent 
defendant  not  othemdse  served  with  process  in  the  p]:y>ceed- 
ing  is  indebted  to  the  plaintiff  therein,  and  to  enforce  the 
payment  of  the  same  by  the  sale  of  such  property.  6.  "Where 
the  statute  authoris^es  a  writ  of  attachment  to  be  served  upon 
real  property  by  leaving  a  copy  of  the  same  with  the  occupant 
thereof,  ''or  if  there  be  no  occupant  '*  then  ''in  a  conspicu- 
ous place  "  thereon,  and  it  appears  from  the  return  that  the 
writ  was  served  by  posting  a  copy  on  the  premises  without 

stating  whether  they  were  occupied  or  not:  Hdd,  that  the 
service  upon  the  premises  was  unauthorised  and  invalid,  and 
that  the  judgment  thereon  was  a  nullity  and  Uie  sale  of  the 
property  attached  void.  7.  Semble,  that  a  service  of  a  writ 
of  attachment  by  leaving  a  copy  of  the  writ  upon  the  premises, 
is  not  good  unless  it  appears  that  it  was  posted  fliereon  '^  in 
a  conspicuous  place.'*    Head  note  to  opinion  by  Dbadt^  J. 
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Sapreme  Court  of  Oregon. 

Apsil  23,  1878. 


STABB,  JElESFOMPKNT,  m  STABE,  Appsulant. 

1.  Vken  one  reooren  in  ui  motion  of  ejectment  the  poeeeedon  of  tmX 
property;  and  in  tlie  eame  action  xeooren  a  judgment  for  mesne  pxoflta 
for  idthholding  the  land,  and  afterward  the  defendant  in  the  action  of 
ejectment,  brings  a  suit  in  eqnitj  against  the  plaintiif,  in  which  it  is  de- 
termined and  decreed  that  the  defendant  in  the  action  of  ejectment 
was  the  owner  in  equity  of  the  land,  at  and  before  the  commencement 
of  the  aetlon  of  ejectment;  and  that  the  phUatiif  in  the  action  of  ejeotmeni 
was  holding  the  legal  title  as  the  trustee  of  tfaid  defendant,  the  said  de^ 
f  endant  in  the  action  of  ejectment,  siay  recoTer  of  said  plaintiff  in  said 
action  the  amotmt  of  said  judgment  for  mesne  profits,  and  the  costs 
recovered  of  him  in  said  jadgment. 

1.  A  decree  of  equity  affecting  property  recoTered  at  law,  does  not  operate 
on  the  Jadgment  at  law,  bnt  on  the  party  to  the  Jadgment;  and  tha 
party  may  be  enjoined  from  pnrsning  or  enjoining  soch  jadgment. 

8,  If  snoh  judgment  has  been  executed,  a  Oourt  of  Equity  will  treat  the 
patty  holding  the  prooeeds  thereof  as  a  trustee  in  cases  where  ^the  de» 
lendant  in  the  judgment  had  equitable  rights  at  the  time  of  its 
rendition,  over  which  the  Court  at  Law  had  not  jurisdiction;  and  which 
in  a  Oourt  of  Equity  would  have  prevented  such  an  adjudication  as  was 
made  in  the  Oourt  at  Law. 

Appeal  irom  Multaoqiah  Countj. 
.  This  is^a  suit  in  equify,  brought  by  the  respondent  Starr, 
against  the  appellant  Stark,  for  an  accounting  for  rents  and 
profits  received  bj  Stark  from  certain  property  in  Portland, 
pf  which  Stark  is  alleged  to  have  held  the  legal  title  as 
.trustee  of  Starr;  and  for  an  accounting  for  certain  moneys  al- 
leged to  hare  been  recovered  off  of  Starr  by  Stark,  by  means 
of  which  legal  title,  and  in  violation  of  his  trust  for  the  de* 
iention  of  such  real  property  by  Starr,  etc. 

Opinion  by  Boisb,  J. 

From  the  statement  pf  the  facts,  it  appears  that  Starr,  be- 
ing in  possession  of  the  lots  in  controversy,  was  dispossessed 
by  Stark  by  action  at  law  maintained  by  Um  on  his  legal 


•       •  • 
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title,  which  he  held  by  a  patent  from  the  United  States.    In 
these  actions  of  ejectment,  Stark  recoTered  from  Starr  mesne 
profits  and  costs  and  interest  of  the  same,  in  one  case  $758.45, 
and  in  the  other  $2,380.77.    These  snms,  with  interest,  at 
the  date  of  the  decree  in  the  Circnit  Court,  amounted  to  the 
snm  of  $5,432.39,  and  it  is  from  that  portion  oi  the  decree  that 
the  appellants  appeal.     The  other  portion,  which  is  for  rents 
tad  profits  received  by  Stark  since  he  obtained  possessiojit 
nnder  said  actions  of  ejectment.     Appellant  has  paid,  and 
does  not  contest  the  right  of  respondent  to  it.      As  appears 
in  the  statment  of  the  case,  the  United  States  Stipreme  Court 
has  by  a  decree  in  equity*  declared  that  Starr  was  the  equi- 
table owner  of  these  lots  at  the  time  of  the*  oommeneement 
of  said  action;  and  during  all  the  time  for  which  Stark  re- 
ceived the  rents  and  profits  of  the  same  from  Starr,  and  dur- 
ing that  time  Starr  was  entitled  to  said  rente  and  profits. 
This  decree  operates  to  restrain  the  operations  of  these  judgT 
ments  in  favor  of  or  for  the  benefit  of  Stark,   by  declaring 
that  he  still  held  the  land  for  the  iise  of  Starr,  and  command- 
ing him  to  execute  the  trust  by  conveying  to  Starr  the  legal 
title.  .  The  judgment  of  the  Court,  in  the  ejectment  cases 
only  established  the  legal  title  in  Stark,  and  did  not  afiiBct  or 
determine  the  status  of  the  equitable  title  at  that  time.     See 
HiU  vs.  Cooper y  6  Or.,  p.  181,  and  authorities  there  cited. 

A  Court  of  Equity  does  not  attempt  to  act  upon  a  Court  at 
Law  itself,  and  does  not  claim  any  supervisoiy  power  over 
such  Courts  or  its  judgments;  it  acts  solely  on  the*  parfy  to 
such  judgments,  and  will  enjoin  him  in  a  proper  case  from 
pursuing  any  claim  in  a  Court  at  Law  over  which  the  Courts 
of  Equity  have  jurisdiction,  either  concurrent  or  exdusive^ 
And  where  the  party  has  equitable  rights  not  cognizable  in  a 
Court  of  Law,  which  would  in  a  Comrt  ot  Equity  have  pre- 
vented such  an  adjudication  as  was  made  in  the  Court  of 
Law,  the  judgment  will  interpose  no  obstacle  to  redress  in 
equity,  since  the  Court  of  Law  had  no  proper  jurisdiction  of 
the  subject  matter  forming  the  basis  of  redress  in  equity. 
(2  Story's  Equity  of  Jurisprudence,  Sees.  1570-71-73).  In 
this  case  it  is  conceded  that  the  decree  of  the  Supreme  Court 
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of  the  United  States,  deolaring  the  respondent  to  have  been 
4he  owner  in  equity,  at  and  before  the  rendition  of  the  judge- 
ment in  ejectment  against  him,  renders  these  judgment  in- 
operative^ so  far  as  thej  affect  the  title  to  the  land,  for  the 
equitable  title  of  Starr,  on  which  the  decree  is  based  could 
not  have  availed  Starr  in  defending  against  the  legal  title  in 
a  Court  at  Law,  and  these  judgments  against,  him  are  such 
adjudications  as  Judge  Stobt  sajs  will  interpose  no  obstacle 
to  redress  in  equify,  since  the  Court  of  Law  had  no  proper 
junsdiotion  of  the  subject  matter  forming  the  basis  of  re- 
dress in  equify.  But  it  is  claimed  by  the  appellant  that  the 
judgments  for  mesne  profits,  though  recovered  in  the  actions 
of  ejectment,  are  not  a  part  of  the  judgments  for  the  posses- 
sion of  the  land,  but  separate  judgments  for  damages  for  with- 
holding the  land  which  is  autiiorized  by  statute  for  conve- 
nience and  to  save  multiplicity  of  actions  and  costs. 

It  is  true,  it  is  a  recovery  not  necessary  to  a  judgment  for 
the  possession  of  the  land;  yet,  the  right  to  such  recovery  for 
damages  which  are  simply  rents  and  profits,  must  depend 
upon  the  determination  of  the  right  to  possession  of  the 
land.  If  the  right  to  recover  possession  fails  to  be  estab- 
lished by  the  plaintiff  in  ejectment,  then  he  cannot  recover 
the  mesne  profits.  And  on  the  other  hand,  if  the  plaintiff 
established  his  right  to  possession,  and  has  judgment  there- 
lor,  he  has  thereby  established  his  right  to  the  mesne  profits, 
and  the  defendant  in  ejectment  cannot  have  any  available  de« 
fense  thereto,  unless  it  be  that  there  are  none,  or  that  he  has 
paid  the  same.  It  must  follow  as  an  inevitable  conclusion, 
that  if  Stark  had  no  just  right  to  the  possession  of  these 
lots,  he  had  none  to  the  rents  and  profits  which  he  recovered 
in  these  judgments.  And  that,  being  at  that  time  the  trustee 
of  Starr,  whatever  rents  and  profits  he  did  receive,  were  re- 
ceived for  Starr,  and  should  be  accounted  for.  As  Starr  had 
no  power  to  interpose  his  equitable  rights  to  these  rents  and 
profits  in  his  answer  to  the  actions  of  ejectments;  these 
judgments  interpose  no  obstacle  to  his  recovering  of  then 
Itom  his  trustee  who  wrongfully  witholda  them.  When  a 
tnisteew  ^J  virtue  of  his  holding  the  •  legal  estate,  takes  the 


330  The  Pagepio  Goabt  Law  Joubhal. 

rents  and  profits  he  mnst  acoonnt  to  his  cestui  que  trust,  and 
it  makes  no  difference  whether  he  takes  from  the  cestui  que 
trust,  or  a  stranger,  the  question  is  not  how  he  became 
]i>ossessed  of  the  rents  and  profits;  but  whether  when  he  re-^ 
ceired  them  they  belonged  to  the  cestui  que  trust,  and  where 
this  relation  trust  is  in  controversj  with  reference  to  land,  or 
the  rents  and  profits  thereof,  it  can  only  be  settled  in  aOourt 
of  Equity;  and  when  that  relation  is  established  in  equity, 
and  the  Court  orders  an  account  by  the  trustee,  it  can  reach 
all  the  tnist  property,  and  its  issues  and  interests  on  the  same 
which  has  come  into  the  possession  of  the  trustee.      It  is 
claimed  that  in  this  case,  Stark  is  not  a  voluntary  ^ustee, 
and  has  only  been  made  so  by  construction  of  law,  and  is  not 
therefore  liable  in  the  same  degree  as  one  who  has  voluntary 
assumed  fiduciary  relations  to  his  cestui  que  trust.      So  far  as 
good  faith  is  concerned  in  Stark's  proceedings,  it  could  not 
affect  the  rights  of  Starr  to  have  an  account  for  his  property 
wrongfully  withheld,  and  could  only  be  important  in  consider- 
ing whether  or  not  Stark  should  be  called  on  to  pay  a  sum  in 
addition  to  the  real  amount  due,  and  interest  by  way  of 
damages  for  the  wrongful  withholding,  and  such  diunages  are 
usually  added  by  charging  to  ike  trustee  a  higher  rate  of  in- 
terest, and  making  costs  in  the  nature  of  compound  inter- 
est; and  Courts  of  Equity  exercise  a  large  discretion  in 
adjusting  the  rights  of  the  parties  in  such  cases.      (EUR  on 
Trustees,  626.)  The  amount  of  the  judgmentsfor  mesne  profits 
in  the  actions  of  ejectment,  are  the  amount  of  the  rents  and 
profits  which  had  accrued  to  Starr  before  those  actions  were 
brought  and  wrongfully  collected  from  him,  and  there  can 
be  no  question  now,  since  the  decree  giving  the  land  to  Starr» 
but  what  he  should  have  the  same  restored  to  him,  with  in- 
terest. 

It  is  claimed  that  whatever  may  be  held  as  to  these  mesne 
profits,  that  the  costs  in  these  actions  were  not  received  by 
Stark  to  his  use,  and  that  the  same  were  not  disbursemento 
due  or  paid  to  officers  and  witnesses.  These  costs  and  dis- 
bursements were  such  liabilites  or  actual  expenses  as  Stark 
was  liable  for  or  had  been  paid  in  conducting  these  actions. 
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and  obtaming  these  judgments.  The  decree  establishes  the 
fact,  that  these  lots  were  the  property  of  Starr,  and  it  fol- 
lows that  Stark  violated  his  trust  in  bringing  these  actions, 
and  he  ought  not,  in  justice,  compel  Starr  to  pay  for  this 
wrong  of  his. 

In  equify,  more  strongly  than  at  law,  the  maxim  prevails, 
that  no  man  shall  take  advantage  of  his  own  wrong,  even  at 
law,  if  a  disseisor  alien,  the  land  and  desent  is  cast,  and 
afterward  the  disseisor  acquires  the  land  by  descent  or  pur- 
chase, the  disseisee  may  enter.  The  object  of  equity  is  to 
compensate  the  ce^ui  que  trust,  and  place  him  in  the  same 
situation  as  if  the  trusted  had  faithfully  performed  his  own 
proper  duty.  See  2  Story  Eq.  Jurisprudence,  sees.  1264 
and  1278. 

Stark,  when  acting  in  relation  to  this  trust,  wrongfully  ob- 
tained this  money  from  his  cestui  que  trust,  and  if  he  is  al- 
lowed to  retain  it,  he  will  be  allowed  to  profit  by  his  own 
wrong.  It  is  claimed  that  the  judgments  in  ejectment  are 
not  reversed,  but  we  think,  as  before  stated,  that  the  decree 
which  establishes  relations  of  the  parties  as  trustee  and 
cestui  que  trust,  although  it  does  not  operate  on  or  annul, 
the  judgment  operates  on  the  parties,  and  thereby  suspends 
the  effect  of  the  judgment  against  Starr,  and  only  serves  to 
show  the  extent  and  manner  of  the  wrong  of  Stark  in  dealing 
with  the  trust  property. 

The  decree  of  the  Court  below  does  not  award  any  dam- 
ages against  Stark;  it  simply  restores  to  Starr  what  was 
wrongfully  taken  from  him  with  interest,  and  we  think  it 
should  be  a£Girm^d  with  costs  and  disbursements. 
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United  States  Gircnit  Court. 

DISTBICT  OP  OBEGON. 


Wednesday,  May  14,  1879. 


[No.  510.] 
A.  L.  BANCROFT  and  HUBERT  H.  BANCROFT 

vs. 
W.  W.  THAYER,    Governor;  R.   P-    EARHART,   Secre- 
tary,    and    L.    J.    POWELL,   Superintendent.     Suit  in 
Equity  for  injunction. 

1.  iMJUMCiiON. — ^A  court  of  equity  has  power  to  enjoin  the  officem  of  a  State 

from  acting  tinder  a  law  which  impairs  the  obligation  of  a  contract 
made  with  the  State. 

2.  Police  Powks — Comtbact.— Unless  restrained  by  its  Gonatitation,   a 

State,  in  the  exercise  of  its  police  power,  may  proTide  by  contract  that 
certain  persons  shall  have  exclusive  privileges — as  that,  to  sapply  the 
common  schools  of  the  State  with  text-books  of  a  specified  character  and 
price. 

3.  Contract  with  the  State. — An  act  of  the  State  of  Oregon  authorized  the 

adoption  of  text-books  for  the  use  of  the  common  schools  of  the  State 
by  a  majority  of  the  votes  of  the  County  Superintendents,  to  be  can- 
vassed and  declared  by  the  Board  of  Education,  and  provided  that  the 
books  so  adopted  should  be  exclusively  used  in  such  schools  for  the  p^ 
riod  of  four  years  thereafter:  Heldf  that  such  act  did  not  constitute  a 
contract  with  the  publishers  of  the  adopted  books  by  which  the  State 
was  bound  to  use  the  same  in  its  schools  -for  said  period,  nor  authorise 
the  Board  of  EducatioD  to  make  any  contract  with  such  pablisheis  on 
behalf  of  the  State  oonceming  the  furnishing  and  use  of  said  books; 
but  that  said  act  was  a  mere  regulation  imposed  by  the  State  upon 
itself,  and  therefore  the  legislature  might  modify  or  abrogate  it  at 
pleasure. 

4.  Public  Aoekib. — A  State  is  not  bound  by  the  act  of  its  agents  unleas  they 

are  manifestly  acting  within  the  scope  of  their  anlhority, 

Deady,  J. 

This  suit  is  brought  to  enjoin  the  defendants,  constituting 
the  State  Board  of  Education,  from  taking  steps  to  adopt  a 
new  series  of  text-books  for  the  common  schools  of  this  State, 
under  g  12  of  the  act  of  October  29,  1872,  as  amended  by  g  4 
of  the  act  of  October  4,  1878  (Ses.  L.,  p.  61),  in  place  of  the 
one  now  in  use,  published  by  the  complainants. 
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The  bill  states  that  the  complainants  are  citizens  of  Cali- 
fomia,  and  the  defendants  of  Oregon;  that  in  pursuance  of 
the  act  of  Oct.  29,  1872,  aforesaid,  entitled,  '*  An  act  to  es- 
tablish a  uniform  course  of  public  instraction  in  the  common 
schools  of  this  State/*  the  Board  of  Education,  among  others, 
adopted  six  books,  published  by  the  complainants,  and 
known  as  the  ''Pacific  Coast  Series,'*  as  text-books  to  be 
used  in  the  common  schools  of  thia  State  for  the  period  of  four 
yearsfrom  October  1,1873,  which  books  were  furnished  by  com- 
plainants during  said  period  at  fixed  prices,  in  sufficientquanti- 
ties  for  said  schools ;  that  said  Board  of  Education,  in  pursuance 
of  said  act,  again  adopted  said  books  for  said  schools  for  an- 
other period  of  four  years  from  October  1,  1877;  that  in  No- 
vember, 1876,  and  prior  to  said  second  adoption,  said  Board 
passed  a  resolution,  prescribing  "  the  manner  of  binding,  the 
mode  of  printing,  and  the  price  to  be  paid  for  such  series  of 
books  as  might  be  adopted  by  said  Board  for  the  said  period 
of  four  years,  '*  and  that  the  complainants,  on  Nov.  26,  1876, 
"  duly  filed  with  the  said  Board  of  Education  '*  their  "  written 
obligation,'*  wherein  and  whereby  they  undertook  and  agreed 
that  if  said  Pacific  coast  series  should  be  adopted  for  use  in 
the  common  schools  of  Oregon  for  the  said  period  of  four 
years  from  October  1,  1877,*'  the  complainants  "  would  in  all 
things  comply  with  the  demands  of  said  Board  as  in  said 
resolution  set  forth ; "  that  thereupon  said  series  of  books ' '  was 
adopted  by  the  said  Board  of  Education  in  the  manner  and 
form  by  law  provided,  and  became  the  text-books  to  be  used 
in  the  common  schools  of  the  State  of  Oregon  **  until  Octobcy 
1,  1881;  that  the  complainants  are  bound  to  furnish  and  said 
schools  to  receive  said  books  for  said  period,  and  complain- 
ants have  so  far  complied  with  said  contract  and  are  ready 
and  willing  to  do  so  until  the  expiration  of  the  same;  that  the 
complainants,  in  order  to  perform  said  contract,  have  been 
obliged  to  expend  large  sums  of  money  in  the  purchase  of 
material  and  labor  for  the  manufacture  of  said  books  and  to 
publish  and  to  keep  on  hand  large  quantities  of  the  same,  and 
therefore,  if  said  State  Board  shall  violate  or  fail  to  comply 
with  the  terms  of  said  contract,  the  complainants  wiU  suffer 
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gteat  and  irreparable  loss;  that  on  April  17tb,  1879,  said 
Board,  in  violation  of  said  contract  and  with  intent  to  disre- 
gard it,  ordered  the  defendant  Powell  to  issue  a  ciitsnlar  to 
the  County  Superintendents,  directing  them  to  vote  upon  the 
adoption  of  a  series  of  text-books  for  said  schools  for  the 
purpose  of  authorizing  other  and  different  books  than  said 
Pacific  coast  series  to  be  used  in  said  schools  during  the  re- 
mainder of  said  period  of  four  years. 

Upon  heading  and  filing  the  bill — ^April  23 — an  order  was 
made  that  the  defendants  show  cause  why  a  provisional  in- 
junction should  not  issue  as  prayed  for,  and  that  in  the  mean- 
time they  be  restrained  aex^ordingly.  The  defendants  showed 
cause  by  demurring  to  the  bill,  which  on  May  6th  was  argued 
by  counsel. 

The  demurrer  sets  up :  1st,  This  Court  has  no  jurisdic- 
tion of  the  cause.  2d,  There  is  a  defect  of  parties,  in  this, 
that  the  State  is  not  made  a  party  defendant.  8d,  The 
complainants  have  an  adequate  remedy  at  law;  and  4thy 
There  is  no  equity  in  the  bill. 

At  the  argument,  upon  the  decisive  authority  of  Osborne 
V.  U.  S.  Bank,  (9  Whea.  738,)  wherein  it  was  held  that  a 
court  of  equity  may  restrain,  by  injunction,  a  public  officer  of 
a  State  from  acting  under  a  void*  law  of  a  State  to  destroy  a 
franchise;  and  as  tiie  State  cannot  be  joined  as  a  defendant, 
its  agent  may  be  sued  alone;  and  that  the  prohibition  to  sue 
a  State,  contained  in  the  XI  amendment  to  the  constitution, 
does  not  extend  to  cases  in  which  a  State  is  not  made  a  party 
en  the  record,  even  if  the  State  has  the  entire  ultimate  inter- 
est in  the  subject  of  the  suit — the  first  and  second  causes  of 
the  demurrer  were  expressly  abandoned,  and  the  third  one 
was  not  insisted  upon. 

Under  the  fourth  cause  it  was  maintained  by  counsel  for 
the  defendants:  1st,  That  the  power  to  regulate  the  com- 
mon schools  of  the  State  is  a  part  of  the  police  power  of  the 
State  which  cannot  be  alienated  or  restrained,  even  by  express 
grant.  2d,  The  law  did  not  give  the  Board  of  Education,  ot 
any  one,  power  to  contract  with  the  cumplainants  to  furnish 
school  books  for  the  use  of  the  common  schools  of  the  State 
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for  BSij  definite  length  of  time,  or  at  all;  and,  3d,  No  such 
contract  appears  to  have  been  made 

The  term  ''police  power  of  a  State"  is  a  convenient  and 
comprehensive  expression  used  to  signify  those  powers  by 
means  of  which  it  not  only  preserves  public  order  and  pre- 
vents  crime,  but  also  promotes  and  secures  good  manners  in 
the  intercourse  between  its  citizens,  and  thereby  prevents  A 
conflict  of  rights.    4  Black  162;  Gooley,  C.  L.  672. 

The  Constitution  of  Oregon,  (Art.  8,  g  8,)  declares  that  ''the 
legislative  assembly  shall  provide  by  law  for  the  establish* 
ment  of  a  imiform  and  general  system  of  common  schools. '- 
Now,  if  ibis  be  a  police  power — a  mode  of  preventing  crime 
or  promoting  good  manners — as  it  probably  is,  the  legislature 
may  exercise  it  by  contracting  with  any  one  to  furnish  books 
of  a  prescribed  character  and  cost  for  the  use  of  said  schools 
for  a  definite  period.  To  authorize  and  provide,  that  by 
means  of  contract  or  legislative  grant  a  particular  person  or 
persons  shall  have  the  exclusive  right  to  do  or  furnish  a  par- 
ticular thing  upon  certain  conditions  for  the  use  and  conve- 
nience of  the  public,  has  always  been  a  common  mode  of  ex* 
ercising  the  police  powers  of  the  State,  and  unless  the  consti- 
tion  imposes  some  limitation  upon  the  power  of  the  legisla-* 
ture  in  this  respect,  its  action  is  final  and  binding*  (Slaugh-^ 
ter  house  cases,  16  Wall.,  66.)  As  was  well  said  by  Mr. 
Justice  Miller,  in  delivering  the  opinion  of  the  Court  in  the 
case  last  cited:  " It  may  be  safely  affirmed  that  the  parlia- 
^  ment  of  Great  Britain,  representing  the  people  in  their 
legislative  functions,  and  the  legislative  bodies  of  this  conn* 
try,  have  from  time  immemorial  to  the  present  day,  continued 
to  grant  to  persons  and  corporations  exclusive  privileged — 
privileges  denied  to  other  citizens — ^privileges  which  come 
within  any  just  definition  of  the  word  monopoly,  as  much  as 
tiiose  now  under  consideration;  and  that  the  power  to  do  this 
has  never  been  questioned  or  denied.  Nor  can  it  be  truth- 
fully denied,  that  some  of  the  most  useful  and  beneficial 
enterprises  set  on  foot  for  the  general  good,  have  been  made 
successful  by  means  of  these  exclusive  rights,  and  could  only 
have  been  conducted  to  success  in  that  way." 
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To  say  that  the  legislatare  cannot  barter  away  the  police 
power  of  the  State,  or  that  one  legislatare  cannot  make  a  law 
which  another  one  cannot  repeal,  is  simply  begging  the 
question.  It  is  not  a  question  as  to  the  comparative  powers 
of  different  legislatures,  but  of  the  State.  However  many 
legislatures  there  may  be,  there  is  but  one  State,  and  it  is  a 
continuous  being.  The  l^islature  is  merely  a  means  by 
which  it  exercises  its  powers. 

The  question  is,  then,  could  the  State  as  organized  make 
the  contract?  If  it  could,  good  faith  requires  that  it  should 
keep  it;  and  under  g  10,  of  Art.  I,  of  the  national  Constitu- 
tion, it  cann(^  pass  a  valid  ''law  impairing  the« obligation'* 
thereof. 

That  it  would  be  wise  to  place  some  limitations  upon  the 
power  of  the  State  to  bind  itself  by  contract,  I  admit.  But 
that  power  is  not  in  the  Courts,  and  can  only  be  exercised 
by  the  people  in  the  formation  of  the  oi^anic  law. 

It  is  claimed  by  the  complainant  that  they  have  a  valid, 
subsisting  contract  with  the  State  to  furnish  certain  text- 
books for  its  common  schools,  until  October  1,  1881,  and  ad- 
mitting, for  the  time  being,  that  the  transaction  which  is  al- 
leged to  have  taken  place  between  the  complainants  and  the 
State  officers  amounts  in  form  to  a  contract  to  that  effect, 
the  question  arises.  Was  any  one  authorized  by  the  State  to 
make  such  a  contract  on  its  behalf  ? 

The  power  to  contract  is  claimed  to  be  given  to  the  Board 
of  Education  by  the  Common  School  Act  of  October  29, 
1872.  This  act  provides  in  §g  10, 11  and  12  (Or.  Laws,  603) 
for  submitting  the  question  of  school  books  every  four  years 
to  a  vote  of  the  County  Superintendents  of  Schools.  The  vote 
is  obtained  by  the  Superintendent  of  Public  Instruction,  act- 
ing under  the  direction  of  the  Board  of  Education,  sending 
a  circular  to  each  County  Superintendent  containing  a  list  of 
the  studies  required  to  be  taught  in  the  public  schools,  who 
' '  shall,  after  due  consideration,  write  opposite  each  study 
the  text-book  preferred  '*  by  him,  and  return  the  circular  to 
the  State  Superintendent,  ''who  shall  cause  the  same  to  be 
laid  before  the  State  Boiurd  of  Education,  and  the  text-book 
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in  any  one  branch  receiving  the  highest  number  of  votes 
shall  be  the  authorized  text-book  in  that  branch,  in  the  pab- 
lie  schools  of  this  State  for  the  four  years  next  succeeding 
the  official  announcement  of  the  Superintendent  of  Public 
Instruction/'  Every  four  years  after  "the  first  selection  of 
text-books/'  the  Superintendent  shall  issue  similar  circulars 
for  another  vote  on  the  question,  and  unless  some  new  book 
shall  receive  a  majority  of  the  votes,  no  change  shall  be 
made  during  the  ensuing  four  years.  Section  17  provides 
that  the  Board  shall  have  power  "to  authorize  a  series  of 
text-books  to  be  used  in  the  public  schools,  in  accordance 
with  the  provisions  of  this  act."  But  the  Legislature  of 
1878  amended  g  12  aforesaid,  so  as  to  empower  the  Board 
of  Education  to  order  an  election  for  school  books  at  any 
time  when,  in  its  "judgment,"  any  book  in  use  is  supplied 
"  at  an  unreasonable  high  price,  or  is  found  to  be  excelled 
by  more  recent  publications  in  that  branch,'  or  for  any  good 
and  sufficient  cause."  It  is  further  provided,  that  any  book 
adopted  at  such  election  shall  be  introduced  into  all  the  com- 
mon schools  of  the  State  within  six  months  thereafter.  The 
defendants  are  proceeding  under  this  amended  section  to 
order  a  new  election  at  once. 

These  are  all  the  provisions  of  law  on  the  subject,  and  it 
will  be  seen  at  a  glance  that  the  power  of  selecting — * 'adopt-- 
ing  " — school  books  is  not  in  the  Board  of  Education,  but 
the  County  Superintendents.  The  only  power  the  Board  has 
in  the  premises  is  to  call  the  election  for  school  books,  and 
to  canvass  the  votes  and  declare  "the  result.  The  power 
given  them  by  g  17  aforesaid  "  to  authoriaie  a  series  of  text- 
books *'  adds  nothing  to  the  case  in  this  respect,  for  they 
can  only  exercise  such  power  in  the  manner  su^ested,  by 
calling  an  election  by  the  County  Superintendents  and  de- 
claring the  result. 

After  a  careful  consideration  of  the  matter,  I  am  unable 
to  find  any  authority  in  this  legislation  for  making  any  con- 
tract with  reference  to  the  supply  of  school  books.  The 
County  Superintendents  may  vote  to  adopt  and  the  Board 
must  declare  the  result,  and  thereby  authorise  the  use  of  the 
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books  elected.  But  in  all  this,  there  is  no  power  to  contract 
and  bind  the  State  beyond  its  power  of  revocation.  Here 
the  pow^r  of  the  officers  ends,  and  the  people  in  the  several 
districts  are  left  to  get  the  books  on  the  best  terms  they  can, 
or  do  without  them  and  forfeit  their  share  of  the  public 
funds. 

A  law  requiring  the  Secretary  of  State  to  purchase  station* 
ery  exclusively  from  ther  complainants  for  four  years  would 
bind  the  Secretary,  but  not  the  complainants,  and  of  itself 
would  not  constitute  a  contract  between  the  complainants 
and  the  State.  Nor  would  a  formal  agreement  entered  into 
between  the  parties,  for  the  delivery  of  the  stationery  and 
specifying  die  character  and  cost  of  the  material,  change  or 
enlarge  the  operation  of  Ihe  law  in  this  respect.  Such  a  law 
would  be  nothing  more  than  a  regulation  which  the  State 
imposed  upon  itself  in  the  person  of  its  Secretary,  and  which 
by  the  agency  of  its  law-making  power,  the  Legislature,  it  could 
change  or  abrogate  at  pleasure.  Such,  it  seems  to  me,  is 
the  character  and  effect  of  this  legislation  to  secure  uniform- 
ity in  school  books.  The  act  is  not  a  contract  nor  a  pro- 
posal which,  being  accepted,  may  become  a  contract,  but  a 
rule  for  the  government  of  certain  officers  and  people  of  the 
State.  Neither  does  it  authorize  any  one  to  make  a  oontract 
as  a  means  of  carrying  its  provisions  into  effect  or  other- 
wise. It  merely  provides  for  the  selection  of  a  series  of 
school  books  at  certain  fixed  intervals,  and  commands  their 
use  in  the  district  under  a  penalty.  The  State  is  the  only 
•party  to  the  transaction,  and  may  therefore  modify  the  reg- 
ulation at  pleasure.  An  act  directly  requiring  the  schools  to 
use  the  Pacific  Coast  series  for  the  ensuing  four  years  would 
not  be  a  contract  with  the  copplainants  to  that  effect,  nor  au- 
thorize the  Board  of  Education  to  make  one  with  them  to 
furnish  such  books.  But  the  fact  that  this  act  provides  that 
the  selection  shall  be  made  through  the  intervention  of  cer- 
tain officers  does  not  change  its  character  in  that  respeot, 
and  it  is  still  merely  a  regulation  imposed  by  the  State  upon 
itself  to  the  effect,  that  only  certain  books  diall  be  used  in 
its  schools  for  a  certain  period,  or  until  otherwise  provided 
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by  ihe  Legislature.  It  is  trae,  as  appears,  that  the  Board 
of  Education,  from,  as  I  suppose,  a  laudable  desire  to  supply 
the  defects  and  omissions  of  this  crude  and  incomplete  leg- 
islation, entered  into  an  arrangement  with  the  complainants 
at  the  time  of  their  selection  of  their  books,  which,  as  be- 
tween individuals,  might  well  be  considered  a  contract,  with 
tile  view  of  securing  the  people  of  the  State  a  constant  sup- 
'plj  of  the  books  adopted  until  October,  1881,  of  good  work- 
manship, and  at  a  fair  and  fixed  price. 

But  it  is  a  well  settled  rule  of  law,  that  the  State  is  not 
bound  by  the  acts  of  its  agents,  unless  it  mani/esUy  appears 
that  they  were  acting  within  the  scope  of  their,  authority; 
and  individuals,  as  well  as  Courts,  must  take  notice  of  the 
nature  and  extent  of  the  authority  conferred  by  law  upon  a 
person  acting  in  an  official  capacity.  ''  It  is  thought  better 
that  an  individual  should  occasionally  suffer  from  the  mis- 
takes of  public  officers,  or  agents,  than  to  adopt  a  rule  which, 
through  improper  combinations  or  collusion,  might  bei 
turned  to  the  detriment  and  injury  of  the  public.*'  WhUe^ 
side  vs.  United  States,  3  Otto,  257. 

There  being,  then,  no  valid  contract  between  the  com- 
plainants and  the  State  by  which  the  latter  is  bound  to  use 
the  books  of  the  former  in  its  schools,  it  follows,  of  course, 
that  the  complainants  have  no  right  to  the  relief  demanded, 
and  therefore  the  prayer  for  an  injunction  must  be  denied, 
and  the  bill  dismissed. 

H.  T.  Thompson  d  George  H.  Dwrham  for  the  Complain- 
ants. 

Joseph  Nt  Dctph  for  the  Defendants. 
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Sapreme  Court  of  the  United  States. 

OoroBEB  Term,  1878. 


[No.  193.] 

JOHN  A.  CAMPBEUi,  DONALD  McLANE,  ADD  WIL- 
LIAMS and  THOMAS  WILLIAMS,  PLAiimrrs  m  Ebbob, 

T8. 

I 

DAYTD  P.  BANEIN. 

1.  An  affidavit  for  a  continaance  does  not  become  pari  of  the  record,  to 
that  the  Court  can  take  judicial  notice  of  it  on  the  trial,  unless 
properly  introduced  as  eyidenoe  by  one  of  the  parties. 

S.  Possesmon  of  land  by  a  platntiir  in  trespass  quare  olausem  /regit  is 
prima  facie  eridenoe  of  title,  and  i»  suAeient  for  a  reoovery  agaiiiBt 
a  mere  trespasser. 

t.  It  is  the  doctrine  of  this  Court  that  the  Judgment  in  a  former  suit  be* 
tween  the  same  partief  is  conclusiye  of  every  issue  decided  in  that 
#uit;  alxd  in  the  second  suit  it  can  be  shown  by  parol  evidence  what 
was  tried  in  the  first,  whenever  it  becomes  necessary  to  do  so. 

4,  While  the  local  record  of  a  mining  community  is  the  best  evidence  of  the 

.  rules  and  customs  governing  their  mining  interests,  it  is  not  Hm  best 
or  only  evidence  of  priority  or  extent  of  actual  possession. 

5.  The  act  of  Congress  of  May  10,  1872,  Section  5,  gives  no  greater  effect 

to  the  record  of  such  mining  claims  than  is  given  to  the  registration 
laws  of  the  States,  and  this  has  never  been  held  to  exclude  proof  of 
actual  possession,  and  of  its  extent  as  prima /oeie  evidence  of  title. 

In  error  to  the  Supreme  Court  of  the  Territory  of  Mon- 
tana. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  1|he  Supreme  Court  of  Montana 
Territory. 

The  declaration  avers  that  plaintiffs  below,  who  are  also 
plaintiffs  in  error,  were  the  owners*  of  a  mining  claim  in 
Meagher  County,  known  as  Claim  No.  2,  below  dis- 
covery, in  Green  Horn  Gulch,  and  that  defendant  wrongfully 
entered  upon  and  took  possession  of  a  portion  of  said  claim, 
and  took  and  carried  away  large  quantities  of  gold-bearing 
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earih  and  gold  -dost,  the  property  of  plaintifiiSj,  of  iiie  value 

Tbe  answer  amounts  to  a  g^ieral  denial  of  all  the  aver- 
ments of  the  complaint. 

Bills  of  exception  taken  on  the  trial  show  that  plaintifiii 
offered  in  evidence  the  record  of  a  juc^ment  in  the  same 
Court,  in  which  the  defendant  in  this  suit  was  plaintiff  and 
the  present  plaintiffs  and  those  under  whom  they  claim  were 
defendants,  which  was  an  action  for  trespass,  wherein  the 
same  question  of  conflicting  interference  of  the  two  mining 
claims  was  in  issue,  and  the  verdict  and  judgment  were  for 
plaintiffs  in  this  suit.  The  admission  of  this  record  was  ob* 
jected  to,  and  the  Court  sustained  the  objection. 

Plaintiffs  then  offered  to  prove  that  they  had  been  in  actual 
possession  of  Claim  No.  2,  in  Green  Horn  Oulch  for  several 
years,  and  that  defendant  had  admitted  in  conversation  the 
existence  of  such  a  claim,  and  had  conceded  a  dividing  line 
between  his  claim  and  that  of  plaintiffs,  which  would  give  to 
the  latter  the  ground  in  controversy.  The  Court  refused 
this,  also. 

Plainti£b  then  offered  in  evidence  a  deed  from  Harding  A 
Wilson  for  Claim  No.  2,  Oreen  Horn  Gulch,  dated  Decem- 
ber, 1869,  and  proof  of  occupancy  and  use  of  it  ever  since. 
The  Court  rejected  this,  also.  And  having  rejected  all  th^ 
evidence  offered  by  plaintiffs,  it  directed  flie  jury  to  find  for 
defendant,  and  on  that  verdict  rendered  a  judgment,  which 
was  aflSrmed  on  appeal  by  the  Supreme  Court  of  the  Ter- 
ritory. 

The  record  sufficiently  shows  that  neither  party  to  this 
smt  had  any  legal  title  to  the  locus  in  quo  from  the  United 
States,  and  that  only  such  possessory  right  as  the  act  of  Con- 
gress  recognizes  in  the  locator  and  occupant  of  a  mining 
privilege  was  in  controversy. 

Since  this  right  of  possession  was  the  matter  to  be  de- 
cided by  the  jury,  it  is  almost  incomprehensible  that  proof 
of  prior  occupancy,  and  especially  when  accompanied  by  A 
deed  showing  color  of  right,  should  be  rejected. 
'    In  actions  of  ejectment^  or  trespass  on  real  estate,  poe*- 
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session  hj  the  plaintiff  at  the  time  of  eviction  has  alwajs 
been  held  prima  facie  eyidence  of  the  legal  title,  and  as 
against  a  mere  trespasser  it  is  sufficient.  (2  Greenleaf's 
Eyidence,  g  311.)  If  this  be  the  law,  when  the  right  of  re** 
coyery  depends  on  the  strict  legal  title  in  plaintiff,  how  much 
more  appropriate  is  it  as  eyidence  of  the  superior  right  of 
possession  under  the  acts  of  Congress,  which  respect  snoh 
possession  among  miners. 

If  this  plain  principle  of  the  common  law  needed  snp]>ort 
from  adjudged  cases,  as  applicable  to  the  one  before  us,  it 
may  be  found  in  the  Courts  of  California,  in  Atwood  ys. 
Ihicat,  17  Cal.  B.,  43;  Idem.,  115;  Bngliah  ys.  Johnson^  and 
Herr  ys.  Wi^ider,  30  Cal.  B.,  365. 

'  The  Court  below  erred,  therefore,  in  rejecting  this  eyidence 
of  plaintiffs'  prior  possession. 

Whateyer  may  haye  been  the  opinion  of  other  Courts,  it 
has  been  the  doctrine  of  this  Court,  in  regard  to  suits  on 
contract,  eyer  since  the  case  of  the  Steam  Packet  Co.  ys. 
Sickles,  (24  Howard,  — ;)  and  in  regard  to  actions  affecting 
real  estate,  since  JUUea  ys.  Caldtudl,  (2  Wallace,  36,)  that  when- 
eyer  the  same  question  has  been  in  issue  and  tried,  and 
judgment  rendered,  it  is  conolusiye  of  the  issue  so  decided 
in  any  subsequent  suit  between  the  same  parties;  and,  also, 
that  where,  from  the  nature  of  the  pleadings,  it  would  be 
left  in  doubt  on  what  precise  issue  the  yerdict  or  judgment 
was  rendered,  it  is  competent  to  ascertain  this  by  parol 
eyidence  on  the  second  trial.  The  latest  expression  of  the 
doctrine  is  found  in  Cromtvdl  ys.  County  of  Sac.,  94  IT.  S.  B., 
351;  Davis  ys.  Brovm,  Idem,  423. 

The  rejection  of  the  record  of  the  suit  of  Rankin  ys* 
Campbdl  et  ol.,  was  in  direct  conflict  with  this  doctrine. 
In  that  case  Bankin  had  brought  an  action  of  the  same 
character  as  the  one  he  is  now  defending,  against  the  parties 
who  are  now  plaintiffs,  and  had  a  yerdict  and  ju^pment 
against  him.  The  record  in  that  case,  as  in  this,  shows  that 
one  party  claimed  under  Mining  Claim  No.  %  in  Green  Horn 
Gulch,  and  the  other  under  Mining  Claim  No.  8,  in  Con- 
federate  Gulch.    The  issue  in  both  cases  was  to  which  daim 
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did  the  dispated  piece  of  mineral  deposit  belong,  and  if  tliat 
issue  was  not  clear  it  was  com^tent,  under  the  decisions  we 
have  cited,  to  show  bj  parol  proof  that  the  controversy  was 
over  the  same  locality,  and  that  the  issue  had,  therefore, 
been  decided  against  Bankin. 

And  this  proof  the  plaintiffs  offered,  in  connection  with 
the  record  of  the  former  suit.  The  exclusion  of  this 
evidence  was  error. 

The  principal  ground  on  which  the  Court  rejected  all  this 
evidence,  and  all  other  evidence  offered  by  plaintiffs,  is,  that 
at  the  same  term  of  the  Court,  and  before  the  trial,  one  of 
the  plaintiffs,  in  support  of  an  application  for  a  continuance, 
made  an  affidavit  in  which  he  stated  that  he  expected  to 
prove  by  an  absent  witness  that  he  had  destroyed  the  original 
records  and  laws  of  Green  Horn  Gulch,  in  which  plaintiffs* 
claim  is  located;  that  said  records  and  laws  established  the 
size,  lines,  boundaries  and  location  of  Claim  No.  2,  below 
discovery,  in  said  gulch,  and  that  said  records  showed  that 
the  predecessors  of  plaintiffs  in  interest  possessed  and  oc- 
cupied this  claim,  hi  accordance  with  the  local  rules. 

This  affidavit,  made  in  support  of  an  application  for  con- 
tinuance, which  was  overruled,  the  judge,  of  his  own  motion, 
treated  as  part  of  the  record,  and  as  before  him  on  the  trial, 
thoi^h  not  offered  by  either  piarty;  and  as  well  as  we  can 
understand  it,  excluded  all  other  evidence  of  the  possession 
and  location  and  validity  of  plaintiffisi*  claim,  because  this 
lost  record  was  the  best  evidence,  and  all  other  was  second- 
ary or  inferior. 

It  is  difficult  to  argue  this  proposition  eeriously .  The 
affidavit  was  in  no  judicial  sense  before  the  Court  on  the 
trial,  and  could  only  be  used,  if  at  all,  when  introduced  by 
one  of  the  parties  for  some  legitimate  purpose.  If  it  had 
been  so  presented  by  defendant,  it  plainly  showed  that  this 
better  evidence  was  destroyed  and  could  not  be  produced, 
and  was  a  sufficient  foundation  for  the  use  of  secondary 
evidence* 

But  the  local  record  of  a  mining  community,  while  it  may 
be,  and  probably  is,  the  best  evidence  of  the  rules  and  cus- 
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toms  goveming  the  commnnity,  and  to  aoine  extent  the  dis« 
tribution  of  miniDg  eights,  *is  not  the  best  or  the  only 
evidence  of  priority  or  extent  of  actual  possession.  It  may 
fix  limits  to  inditridoal  acquisition,  the  terms  and  rules  for 
acquiring  and  transferring  mining  rights,  as  the  laws  of  the 
State  do  in  regard  to  ordinary  property,  but  such  rules  and 
customs  no  more  determine  who  was  the  first  locator  or 
where  he  located,  than  any  other  competent  evidence  of  that 
fact. 

Whatever  may  be  the  effect  given  to  the  record  of  mining 
claims  under  Section  five  of  the  act  of  Congress,  approved 
May  10, 1872,  (17  U.  S.  S.,  92,)  it  certainly  cannot  be  greater 
than  that  which  is  given  to  the  registration  laws  of  the  States, 
and  they  have  never  been  held  to  exclude  parol  proof  of 
actual  possession,  and  the  extent  of  that  possession  as  prima 
fade  evidence  of  title. 

The  Supreme  Court  of  the  Territory  argue  that  the  trial 
Court  can  regulate  the  order  of  admission  of  evidence  in  a 
case,  and  because  plaintiffs  did  not  introduce  first  of  all 
proof  of  their  mining  records  which  wens  loat,  nothing  else 
could  be  introduced.  For  want  of  these,  evidence  of  actual 
possession,  of  title-deeds,  of  the  location  of  the  claim,  and 
the  record  of  the  former  suit  determining  the  ri^^ts  of  the 
|>arties  to  the  hcua  in  quo,  were  all  unavailing  and  inad* 
missible. 

We  know  of  no  rule  of  law  which  justifies  this  action. . 

The  judgment  of  the  Supreme  Court  of  Montana  is  re- 
versed, and  the  cause  remanded  to  that  Court  with  directions 
to  order  a  new  trial* 
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Current  Topics. 

The  Supreme  Court  Calendar  for  the  July  term  has  been 
made  up,  and  wiU  soon  be  published  in  pAtnphleft  foim  by 
the  Clerk. 

The  Judicial  ticket  of  the  N^w  ConstitutibDi  Party  for  the 
Supreme  Bench  is  as  follows :  For  Chief  Justicd,  Nathaniel 
Bennett;  for  Associate  Justices,  Alexander  Campbell,  Jr., 
Caleb  Dorsey,  J.  H.  McKune,  Calhoun  Benham,  John  C. 
Burch  and  Chas.  A.  Tuttle. 

The  following  gentlemen  were  selected  by  the  bar  meeting 
on  yesterday  as  efficient  and  proper  candidates  for  the 
Superior  Judgships,  and  their  names  will  be  placed  before 
the  various  nominating  conventions  for  endorsement:  O.  P. 
Evans,  W.  P.  Daingerfield,  Selden  S.  Wright,  Bobt.  Y. 
Hayne,  James  C.  Carey,  $.  H.  Dwiuelle,  John  Hunt,  Jr., 
J.  M.  Allen,  T.  W.  Freelon,  T,  K.  Wilson,  John  F.  Finn, 
W.  H.  Fifield. 

The  Secretary  of  the  Interior  made    a    comprehensive 
ruling  in  the  California  case  of  the  Bancho  Corte  Madera, 
which  is  of  general  application  and  of  very  great  importance. . 
He  holds  that  under  the  act  of  July  1,  1864,  but  one  publica- 
tion of  a  survey  is  authorized,  and  that  all  parties  failing  to 

appear  and  file  objections  to  the  survey  requested  by  law 
after  such  a  publication  can  only  be  considered  as  protest- 
ants,  and  are  not  entitled  to  appeal  from  the  Commissioner's 
decision.  Secretary  Schurz  also  decides  that  no  parties  are 
entitled  to  present  objections,  even  within  the.  statutory 
period  of  publication,  and  thus  become  entitled  to  considera- 
tion as  ^'  parties  in  interest,'*  unless  they  are  claimants  under 
the  grant  or  under  an  adjoining  grant.  The  effect  of  this 
decision  will  be  to  break  up  the  practice  of  interposing 
claims  based  on  scrip  selections,  and  various  other  pretenses, 
by  which  the  final  settlement  of  many  Spanish  titles  in  Cali- 
fornia has  been  delayed  indefinitely  nrom  year  to  year  by  an 
unending  succession  of  new  objections  to  confirmation  of 
surveys.  The  case  in  hand  has 'been  pending  on  the  ques- 
tion of  survey  alone  for  nearly  twenty  years. 
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Supreme  Court  of  California. 

Mat  Term,  1879. 

[No.  5,880.] 

[Filed  June  7,  1879.] 

EULOGIO  F.  De  OEMS,  Bespondent, 

vs. 
CHAS.  MACLAY  d  dl.,  Appellants. 

Appeal  from  Seventeenth  District  Court  county  of  Los 
Angeles. 

OlassMy  Chapman  dk  Smith,  Attorneys  tor  Bespondent. 

Brtinsoriy  Eastman  dc  Cfruves,  Attorneys  for  Appellants. 

Per  Curum. 

It  is  ordered  that  the  judgment  entered  in  this  cause  be 
modified,  so  as  to  read  as  follows : 

This  action  having  been  tried  on  the  29tli  day  of  July^ 
1877,  and  the  Court  having  filed  its  findings  of  fact  and  con- 
elusions  of  law,  and  ordered  judgment  for  the  plaintiff*,  and 
having  fixed  the  amount  of  the  attorney's  fee  at  the  sum  of 
11,442.21 — of  which  sum  $400  has  been  paid — ^now  on  mo- 
tion of  plaintiff's  attorney,  it  is 

Adjudged,  That  there  is  due  on  the  note  and  mortgage  set 
out  in  the  complaint  the  sum  of  $36,056.29  gold  coin  of  the 
government  of  the  United  States,  principal  and  interest;  and 
the  further  sum  of  $1,042.21  attorney's  fee,  and  the  furflier 

8IIIII  of  $ costs  of  suit,  with  legal  interest  on  said 

amounts  from  the  29th  day  of  July,  1877. 

It  is  further  adjudged,  that  the  defendant,  Charles  Maclay, 
is  personally  liable  for  the  payment  of  said  indebtedness. 

It  is  further  adjudged,  that  the  mortgaged  premises,  or  so 
much  thereof  as  may  be  necessary,  be  sold  according  to  law, 
and  the  proceeds  applied  to  the  payment  of  the  expenses  of 
the  sales,  the  costs  of  the  action,  and  the  indebtedness  afore- 
said, including  said  attorney's  fees  and  costs  and  interest,  as 
provided  bylaw;  and  it  is  further  ordered  and  adjudged, 
that  the  undivided  one  fourth  of  the  mortgaged  premises, 
which  at  the  commencement  of  this  action  was  owned  by  the 
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defendant^  Charles  Maclay,  be  sold  first,  and  the  remaining 
tmdivided  three  fourths  thereof  be  sold  only  in  the  event 
that  the  proceeds  of  the  first  sale  are  insufficient  to  pay  said 
indebtedness,  costs,  attorney's  fee,  and  interest,  and  it  is 
further  ordered,  that  said  sales  be  made  for  gold  coin  of  the 
gOYemment  of  the  United  States. 

It  is  further  adjudged,  that  the  defendants,  and  all  persons 
claiming  under  them,  be  foreclosed  of  all  equity  of  redemp- 
tion in  and  to  the  mortgaged  premises,  from  and  after  the 
delivery  of  the  Sheriff's  deed  therefore. 

It  is  further  adjudged — ^all  parties  consenting — ^that  the  com- 
plaint in  intervention  of  Ferguson,  Caswell,  Temple,  Fre- 
man  and  Spence  be  dismissed;  and  it  is  also  adjudged  that 
the  complaint  in  intervention  of  Freeman  and  Spence  and 
Long,  assignees  of  Temple  and  Workman,  be  dismissed  on 
the  merits. 

It  is  further  adjudged — all  parties  consenting — that  of  the 
amount  collected  on  the  said  mortgage,  the  Sheriff  pay  into 
Court  the  sum  of    $11,977.50,    gold  coin,    with    interest 
thereon  from  the  date  of  this  decree,  at  the  rate  of  seven  per 
cent,  per  annum,  and  that  of  said  sum  there  be  paid  by  the 
Clerk  to  the  foUowing  parties  the  following  sums,  respect- 
ively, with  interest  at  said  rate,  to  wit :    Alfred  Bobinson, 
12,600;  to  William  Ferguson,  $2,482.60;  to  Oaspar  Orena, 
$4,964.60;  to  A.  B.  Chapman,  $179;   to  Pio  Pico,  $1,422; 
and  to  William  B.  Bowland,  $469.60,  provided  that  the 
amount  last  mentioned  be  paid  to  the  said  Bowland  only  in 
case  he  redeems  the  interest  of  Eulogio  F.  de  Cells,  in  Sec- 
tion 33  in  the  San  Fernando  rancho,  heretofore  sold  under 
execution  at  his  suit    And  that  he  pay  the  balance  of  the 
amount  collected  to  Josefa  Arguello  de  Cells,  administratrix 
of  the  estate  of  Eulogio  de  Cells,  deceased.    Provided,  al- 
ways, and  it  is  hereby  adjudged,  that  this  judgment  shall  not 
be  construed  as  adjudicating  the  state  of  the  account  be* 
tween  defendants  Porter  and  Maclay,  or  as  affecting  their 
relative  liabilities  to  each  other  in  any  manner. 

The  following  is  a  particular  desoriptioc  of  the  mortgaged 
lands  hereby  ordered  to  be  sold: 
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All  that  certain  tract  or  parcel  of  land  situate,  lying  and 
being  in  the  county  of  Los  Angeles,  State  of  California,  be- 
ing all  the  right,  title  and  interest  heretofore  belonging  to 
the  estate  of  Eulogio  de  Celis,  deceased,  known  by  the  name 
of  ex-Mission  of  San  Fernando,  said  interest  amounting  to 
about  fifty-six  thousand  acres,  more  or  less,  and  particularly 
described  in  a  certain  deed  of  conveyance,  of  even  date  with 
the  mortgage  hereby  foreclosed,  executed  by  Eulogio  F.  de 
Celis  as  the  administrator  of  the  estate  of  Eulogio  de  Celis, 
deceased,  to  the  said  Charles  Maclay,  to  which  said  deed,  and 
the  record  thereof,  reference  is  hereby  made,  saving  and  re- 
serving from  the  operation  of  said  mortgage,  and  of  this  de- 
cree, a  tract  or  parcel  of  land  conveyed  by  said  deed,  con* 
taining  one  thousand  acres  of  land,  platted  and  surveyed 
into  town  lots,  and  constituting  what  is  known  as  the  town 
of  San  Fernando,  as  surveyed  by  W.  P.  Reynold,  surveyor, 
in  May  and  June,  1874;  also  reserving  two  hundred  acres 
lying  next  adjoining  and  north  of  the  railroad  depot  grounds; 
as  described  in  the  deed  herein  before  mentioned. 

Order  denying  the  motion  for  a  new  trial  affirmed. 

Ordered  that  the  remittitur  issue  forthwith. 


United  States  Circuit  Court 

DI&TBIGT  OF  OBEGOK. 


Thubsdat,  June  5,  1879. 


[No.  424.] 
THE  UNITED  STATES, 

vs. 
MABT  L.  HESS  in  place  of  John  Hess. 

1 .  Skizvbi  of  Rial  Pbopebtt.  Unless  required  by  statute,  a  levj  or  uAxan 
of  real  property  for  the  purpose  of  sole  to  satisfy  a  debt  or  tax  may 
be  made  without  going  upon  the  premises,  by  making  a  memorandum 
upon  the  warrant  of  the  description  of  the  premises  for  the  purpose  of 
a  levy  and  sale. 

t,  8ix«K  OF  Bbax«  Pbopkbtt.  a  deputy  collector  of  internal  revenue,  to 
whom  a  warrant  was  directed  for  the  collection  of  a  delinquent  tax  due 
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from  Joseph  H.,  levied  upon  380  ftcres  of  land  lieloBging  to  said 
Joseph  H.  when  said  tax  became  due,  by  entering  upon  said  waxrant  a 
correct  description  of  the  premises  by  metes  and  bonnds,  bnt  at  the 
same  time  tnoorrecUy  stated  therein,  that  they  were  In  the  occupation 
of  John  H.,  who  lived  over  two  miles  distant  from  the  premises,  and 
afterward  offered  the  premises  npon  which  said  John  H.  lived  for  sale 
upon  the  erroneous  assomption  that  they  were  the  premises  of  Joseph 
H.,  npon  which  he  had  levied  as  above,  and  there  being  no  bidderp, 
declared  the  same  purchased  for  the  United  States  for  the  amount  of 
the  tax,  interest  thereon  and  charges:  HM,  that  there  was  no  sale  of 
the  premises  levied  npon  as  the  property  of  Joseph  H.|  and  that  the 
United  States  took  nothing  by  the  subsequent  conveyance  to  it  from 
the  collector. 

Action  to  recover  real  property. 
Deadt,  J. 

This  action  is  brought  to  recover  the  possession  of  the 
south  half  of  the  donation  of  Joseph  Hess  and  Mary  L.,  his 
wife,  situate  in  Yamhill  Oounty,  in  township  3  south,  range 
3  west,  of  the  Wallamet  meridian,  and  containing  330  acres. 
It  was  brought  against  John  Hess,  who  answered  that  he 
was  in  possession  only  as  a  tenant  of  his  mother,  Mary  L. 
Hess,  whereupon  the  latter  was  made  defendant  in  his  place. 
The  cause  was  heard  by  the  Court  without  the  intervention 
of  a  jury. 

The  complaint  alleges  that  the  plaintiff  is  the  owner  of  the 
premises,  and  entitled  to  the  possession  of  the  same.  The 
answer  denies  these  allegations,  and  sets  up  that  the  defend- 
ant is  the  owner  of  the  premises. 

The  material  facts  are  as  follows:  On  and  before  June  1, 
1868,  the  premises  belonged  to  Joseph  Hess,  who,  together 
with  his  wife  Mary  L.,  on  October  31,  1868,  for  the  ex- 
pressed  consideration  of  $1,000,  conveyed  the  same  to  their 
son  Tilman  C.  Hess;  and  on  December  14,  1868,  for  the  ex- 
pressed consideration  of  $600,  said  Tilman  0.  and  Bachel 
M.,  his  wife,  conveyed  the  same  to  said  Mary  L. 

On  June  1,  1868,  a  tax  was  assessed  by  the  United  States 
against  said  Joseph  Hess,  of  1816.67,  with  a  penaliy  of  6 
per  centum  thereon,  amounting  in  the  aggregate  to  $857.57, 
lor  the  occupation  of  a  distiUer,  and  a  tax  of  $2  per  gallon 
upon  350  gallons  of  distilled  spirits;  and  payment  of  the 
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amount  duly  demanded  of  said  Joseph  Hess  prior  to  Jannarj 
4,  1871,  when  a  warrant  was  duly  issued  to  a  deputy  collector 
of  internal  revenue  for  the  collection  of  said  tax,  with  interest 
and  charges. 

By  virtue  of  §  3186  of  the  B.  S.,  upon  the  demand  and 
non-payment  of  this  tax  it  became  a  lien  upon  all  the  property 
of  Hess  from  the  time  it  was  due. 

On  March  22,  1871,  the  deputy  seized  the  premises  and 
sold  the  same  at  the  residence  of  John  Hess,  by  declaring 
them  purchased  for  the  United  States  for  the  amount  of  said 
tax,  and  interest  and  charges,  amounting  to  $1,262.66;  and 
on  April  20,  1872,  tlie  collector  of  internal  revenue  duly  con- 
veyed the  premises  to  the  United  States. 

This,  in  brief,  is  the  statement  contained  in  ihe  collector's 
deed  concerning  the  seizure  and  sale  of  the  premises,  which 
is  made  by  the  law,  (§  3199  R.  S.,)  *' prima  facie  evidence  of 
the  facts  therein  stated." 

But  upon  the  trial  it  appeared  from  the  testimony  of 
the  deputy  collector  and  otherwise,  that  said  deputy  was 
never  upon  the  land,  nor  nearer  to  it  than  the  residence  of 
John  Hess,  upon  the  Wallace  donation,  which  is  about  2J^ 
miles  from  the  dwelling-house  on  the  Joseph  Hess  donation; 
that  said  Hess  at  the  date  of  the  assessment  of  said  tax,  and 
for  some  years  prior  thereto,  lived  on  the  Wallace  donation, 
where  he  carried  on  a  distillery,  and  that  prior  to  Januaxy 
4,  1871,  he  left  the  country,  and  has  remained  absent  ever 
since;  that  John  Hess,  his  son,  also  lived  on  the  Wallace 
donation,  near  his  father,  at  this  time,  and  during  the  pro- 
ceedings under  the  warrant  lived  in  the  house  occupied  by 
his  father  prior  to  his  departure;  that  the  notice  of  the* 
seizure  and  the  time  and  place  of  sale  were  given  to  John 
Hess;  that  the  only  levy  or  seizure  of  the  premises  was  made 
by  correctly  describing  them  on  the  warrant  or  other  memo- 
randum of  the  levy  by  metes  and  bounds,  but  inconrectly 
stating  therein  that  they  were  in  the  occupation  of  John 
Hess,  whereas  they  were,  and  for  some  time,  had  been  in 
the  possession  of  a  third  person;  that  this  error  in  the  de* 
scription  was  carried  into  the  notice  of  sale,  and  the  d^uty 
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collector^  snppoBing  that  the  distillery  was  upon  the  Hoes 
donation,  while,  in  fact,  it  was  upon  the  Wallace  donation, 
actnallj  sold  the  latter  premises  to  satisfy  the  tax  against 
Joseph  Hess. 

By  g  3197  of  the  B.  S.  the  sale  may  be  made  at  any  place 
within  five  miles  of  the  property  seized,  in  the  discretion  of 
the  officer  making  the  same. 

Objection  is  made  to  this  levy,  because  the  deputy  collector 
did  not  go  upon  the  land  to  make  it,  or  in  some  way  signify 
the  fact  to  the  occupant  thereof.  Under  the  Code  of  Oregon, 
it  would  not  be  a  good  levy*  According  to  its  provisions,  a 
levy  must  be  made  by  leaving  with  the  occupant  of  the 
premises,  or  if  there  be  no  occupant,  then  in  a  conspicuous 
place  thereon,  a  copy  of  the  writ.  (Or.  Civ.  Code,  §  147, 
280.)  But  there  is  nothing  in  the  internal  revenue  acts 
making  the  local  law  in  this  respect  applicable  to  seizures  to 
enforce  the  collection  of  a  tax,  while  in  the  absence  of  any 
statute  to  the  contrary,  it  seems  to  be  the  general  rule  in 
the  States  of  this  Union  that  a  levy  upon,  or  seizure  of,  real 
property  for  the  purposes  of  sale,  may  be  legally  made 
without  going  upon  the  premises,  by  simply  endorsing  a 
description  of  the  premises  upon  the  writ,  and  stating^ that 
they  are  levied  upon  for  the  purpose  thereof.  (CcUlin  vs. 
Jaekaonj  8  John.,  646;  Armstrong  vs.  Rickty^  2  Bank  B^., 
476.) 

Freeman  on  Ex.,  g  280,  says:  "Judges  frequently  speak 
of  a  levy,  and  sometimes  of  a  seizure,  of  real  estate  under 
an  execution.  Notwithstanding  tiiis  fact,  it  may  well  be 
doubted,  whether  a  levy  is  essential  to  a  sale;  and,  if 
essential,  whether  any  one  can  confidently  state  the  acts  in- 
dispensable to  its  legal  existence.  *  *  ^^  *  Where  there 
are  no  statutory  provisions  governing  the  officer,  a  mere 
entry  on  the  writ,  or  an  advertisement  of  sale,  or  making  a 
memorandum  descriptive  of  the  premises,  intending  it  for 
the  purpose  of  levy,  is  generally  regarded  as  a  saffioient 
levy.** 

To  constitute,  then,  the  seizure  authorized  by  §  3196,  of 
the  B.  S.,  it  seems  only  necessary  that  the  officer  entrusted 
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with  the  execution  of  the  warrant  should  endorse  a  descrip- 
tion of  the  premises  thereon  for  the  purpose  of  a  levy  and 
sale  as  required  therein,  and  give  notice  thereof  to  the 
owner  as  provided  in  g  3197  of  the  B.  S. 

Whether  the  incorporation  of  an  unnecessary^  but  erron- 
eous, and  probably  misleading  statement,  in  the  description 
of  the  premises — as  that  they  were  in  the  occupation  of  John 
Hess,  when  they  were  not,  and  were  distant  two  miles  from 
his  residence — vitiated  the  levy,  it  is  not  necessary  now  to 
consider. 

This  sale  was  made  at  the  house  of  John  Hess,  and  upon 
a  levy  and  notice  of  sale  which  described  the  premises  as 
being  in  his  occupation,  and  was,  in  fact,  a  sale  of  the 
preriises  'then  in  the  occupation  of  John  Hess,  under  the 
misapprehcDsion  that  they  were  the  premises  in  controversy — 
the  south  half  of  the  Joseph  Hess  donation.  No  one  at* 
tended  the  sale,  or  paid  any  attention  to  it,  and  the  conse« 
quence  was,  that  property,  which  was  woiih  from  $3,000  to 
15,000,  appears  to  have  been  purchased  by  the  United  States 
for  less  than  11,300. 

Upon  these  facts  there  was  no  valid  sale  of  the  premises 
in  controversy,  and  the  prima  facie  case  made  out  in  the  deed 
to  the  plaintiff  is  overthrown  by  the  evidence. 

There  must  be  a  finding  of  fact  and  law  for  the  defendant 
that  she  is  the  owner  of  the  premises,  and  entitled  to  the 
possession  of  the  same. 

Bufua  JUallortfy  for  the  Plaintiff. 

Benton  KiUin,  for  the  Defendant. 


Decision  of  the  Secretary  of  the  Interior. 

BLODGETT, 

vs. 

THE  CAMFOBNIA  &  OREGON  R.  R.  CO. 

The  ruling  of  the  Land  Department  heretofore,  to  the  effect,  that  the  grant 
to  a  raUroad  company  takes  effect  npon  lands  within  the  indemnity 
limits  at  the  same  time  it  does  upon  lands  within  tlie  granUd  limits,  is 
erroneous. 
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The  xigkt  of  the  company  to  lidQ  lands  it  only  a  float,  and  tttaches  to  no 
speoifio  tracts  until  tha  selection  is  actually  tnade  in  the  manner  pre* 
scribed, 

A  pre-emption  claim  for  a  tract  of  land  falling  within  the  indemnity  limits  of 
a  railroad  grant,  although  made  subsequent  to  date  of  withdrawal,  is 
capable  of  being  perfected  should  the  company  fail  to  select  said  trac^ 
at  lieu  land  upon  the  adjastment  of  its  road,  but  such  pre-emption 
claim  is  incapable  of  perfection  so  long  as  the  road  remains  unadjusted. 

Depabtmemt  of  the  Inte^or, 

Washington,  April  7,  1879. 

Sib:  I  have  considered  tlie  case  pf  Philip  Blogett  vs.  The 
CaU/cmia  and  Oregon  Railroad  Companj/y  inyolving  the  S.  E. 
of  8.  E.  i  of  section  21,  and  N.  i  of  N.  W.  i  of  section  27, 
township  33  north,  range  one  west,  bhasta,  California,  on 
appeal  from  your  decision  of  April  6,  1877,  allowing  Blod* 
gett  to  file  a  declaratory  statement  for  said  tract. 

The  tract  is  within  the  indemnity  limits  of  the  grant  to  the 
above  named  railroad  company.  The  road  was  definitely 
located  opposite  the  tract  in  question  September  IBth,  1867. 
There  may  be  some  question  as  to  the  date  of  with* 
drawal  of  the  tract  above  described.  It  is  not  material,  how* 
ever,  in  considering  the  case  before  us,  to  determine 
whether  the  withdrawal  took  effect  at  the  date  of  the  receipt 
of  the  letter  from  your  office,  dated  October  29,  1867,  at  the 
local  office,  which  was  November  25,  1867,  or  whether  the 
order  took  effect  at  the  date  of  the  receipt  of  the  letter  writ- 
ten by  your  office,  dated  September  25,  1863,  at  the  local 
office,  which  date  is  not  given. 

It  does  not  appear  that  the  tract  in  question  has  been  se* 
lected  by  the  railroad  company,  in  lieu  of  land  lost  in  place. 

You  held  that  the  grant  took  effect  September  13, 
1867.  On  that  point,  your  decision  was  in  accordance  with 
the  ruling  of  the  Land  Department  in  force  at  that  time. 
You  also  held,  that  at  the  time  the  grant  took  effect,  one 
Thomas  Arthur  had  a  valid  pre-emption  claim  to  the  tract, 
which  excepted  it  from  the  operation  of  the  grant.  On  this 
point,  I  think  you  erred.  The  evidence  of  Mr.  Arthur  him- 
self shows  that  he  was  a  citizen  of  the  United  States;  that  he 
occupied  the  land  from  18C3  to  the  fall  of  1869,  when  ho 
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sold  his  improvements  and  abandoned  the  land;  that  at  the 
time  he  occupied  the  land  he  was  not  the  owner  of  320  acres, 
and  that  he  never  had  the  benefit  of  the  pre-emption  law., 
There  is  no  evidence  to  show  that  he  did  not  leave  land  of 
his  own  to  settle  upon  the  tract  in  question,  neither  is  there 
any  proof  that  he  ever  claimed  said  tract  as  a  pre-emptor, 
nor  that  he  intended  to  assert  a  pre-emption  claim  to  the 
same.  He^was  a  mere  occupant  of  the  land,  which  he  aban- 
doned when  it  was  for  his  interest  to  do  so,  and  he  in  no 
sense  possessed  a  valid  pre-emption  claim  to  the  tract  at  the 
date  of  withdrawal,  nor  at  the  time  the  road  was  definitely 
located. 

Other  important  questions,  however,  arise  in  tho  consid* 
oration  of  this  case.  It  has  been  for  many  years  the  ruling 
of  the  Land  Department,  that  the  grant  to  a  railroad  com- 
pany takes  effect  upon  lands  within  the  indemnity  limits  at 
the  same  time  it  does  upon  lands  within  the  granted  limits* 

In  the  recent  case  of  Michad  Ryan  vs.  The  Central  Pacific 
Railroad  Company^  the  Supreme  Court  of  the  United  States, 
after  quoting  the  granting  act,  says,  "Under  this  statute, 
when  the  road  was  located  and  the  maps  were  made,  the 
right  of  the  company  to  the  odd  sections  first  named  be- 
came ipso  facto  fixed  and  absolute,  with  respect  to  the  '  lien 
lands,'  as  they  are  called,  the  right  was  only  a  float,  and  at- 
tached to  no  specific  tracts  until  the  selection  was  actually 
made  in  the  manner  prescribed.  ♦  ♦  *  *  *  ''It  was 
within  the  secondary  or  indemnity  territory  where  the  defi- 
ciency was  to  be  supplied.  The  railroad  company  had  not, 
and  could  not  have,  any  claim  to  it  until  specially  seleoted, 
as  it  was  for  that  purpose.  It  was  taken  to  help  satisfy  the 
grant  to  the  extent  that  the  odd  sections  originally  given 
failed  to  meet  its  requirements."  The  tract  in  controversy 
before  the  Court,  and  the  tract  under  consideration  in  tiie 
present  case,  were  both  claimed  under  the  provisions  of  the 
same  granting  act,  and  in  view  of  the  decision  of  the  Court, 
it  must  be  held  that  the  grant  will  not  operate  upon  the  latter 
tract  of  land  until  the  same  has  been  selected  in  the  manner 
provided  by  law  in  satisfaction  of  land  lost  in  place.    The 
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eyidence  shows  that  Blodgett,  the  present  applicant,  settled 
upon  the  land  in  1871,  and  he  claims  the  land  under  the  pro- 
vision of  the  pre-emption  law.  Was  the  land  subject  to  pre- 
emption settlement  at  that  time? 

In  the  second  section  of  the  act  of  Congress,  approved 
July  25,  1866,  after  designating  the  grant  in  place,  and  pro- 
viding for  the  indemnity  limits,  it  is  expressly  provided, 
that  "  as  soon  as  the  said  companies,  or  either  of  them, 
shall  file  in  the  office  of  the  Secretary  of  the  Interior  a  map  of 
the  survey  of  said  railroad,  or  any  portion  thereof,  not  less 
than  sixty  continuous  miles  from  either  terminus,  the  Secre- 
tary of  the  Interior  shall  withdraw  from  sale  public  lands 
herein  granted  on  each  side  of  said  railroad,  so  far  as  lo- 
cated, and  within  the  limits  before  specified/' 

In  accordance  with  the  provisions  of  this  statute,  the  land 
in  question  was  withdrawn  by  the  officers  of  the  Land  De- 
partment from  sale  or  pre-emption  settlement  long  prior  to 
the  settlement  of  Blodgett,  whether  we  consider  the  tract 
withdrawn  by  the  letter  from  your  office,  dated  October  29, 
1867,  or  September  25,  1868,  hence  the  present  occupant  of 
the  land  could  not  initiate  a  pre-emption  claim  in  1871, 
neither  can  be  obtain  relief  under  the  second  section  of  the 
act  of  April  21,  1876,  as  the  claim  of  Arthur  was  not  a  valid 
pre-emption  claim  at  the  date  of  withdrawal,  neither  has  the 
entry  of  Blodgett  been  allowed  under  the  ruling  of  the  Land 
Department,  hence  it  does  not  come  within  the  provisions  of 
the  confirmatory  statute. 

Should  the  tract  in  question  not  be  required  in  satisfaction 
of  land  lost  in  place,  I  see  no  reason  why  the  claim  of  Blod- 
gett may  not  be  perfected,  upon  showing  a  full  compliance 
with  the  law;  this,  however,  cannot  be  done  while  the  grant 
to  the  company  remains  unadjusted. 

Your  decision  is  reversed,  and  the  papers  in  the  case  are 
herewith  returned. 

C.   SCHUBZ. 

To  the  Commissioner  of  the  General  Land  Office. 
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New  Tork  Court  of  Appeals. 

Mabch  18,  1879. 


LUBILITY  OF  BAILBOAD  COMPAKT  FOB  ACTS  OF  PEBSONS  IN  CHABOE 

OF  DRAWING-BOOM  CARS. 


THROPE  vs.  N.  T.  C.  &  H  H.  R.  R.  Co.,  Appellant. 

The  peraoxui  in  charge  of  drawing-room  and  sleeping  ears,  in  a  train,  are  to  be. 
regarded  and  treated,  in  respect  of  their  dealings  with  passengers  aa 
the  servants  of  the  railroad  company,  and  the  latter  is  responsible  for 
their  acts  to  the  same  extent,  as  if  they  were  directly  employed  by  the 
company,  notwithstanding  the  fact,  that  snch  drawing-room  and  sleep- 
ing cars  are  owned,  and  such  persons  employed  by  another. 

A  passenger,  on  defendant's  railroad,  passed  thnmgh  two  ordinary  can  at- 
tached to  the  train,  bnt  found  no  vacant  seat;  there  were  a  few  /leats 
occupied,  each  by  one  person  and  his  baggage,  but  there  \fere  several 
persons  standing  for  want  of  seats.  He  thereupon  passed  into  a  draw- 
ing-room cor  attached  to  the  train,  and  took  a  seat.  When  called  upon 
by  the  porter  for  the  extra  sum  demanded  for  riding  in  that  car,  he  de- 
clined to  pay,  for  the  reason  that  he  could  find  no  seat  elsewhere,  but  ex* 
pressed  his  willingness  to  leave  the  car  whenever  he  could  get  a  seat  in 
the  other  cars.  The  porter,  thereupon,  attempted  to  eject  him,  and  for 
such  assault,  this  action  was  brought  against  the  milroad  company. 
The  drawing-room  car  was  owned  and  the  porter  was  employed  by 
«  Wagner,  he  paying  the  company  a  certain  part  of  his  receipts  for  haul- 
ing his  drawing-room  cars.  Held,  (1)  that  the  defendant  was  liable  for 
the  act  of  the  porter,  to  the  same  extent  as  for  an  act  of  its  own  ser- 
vants; (2)  that  the  plaintiff  was  not  bound,  under  the  circumstances, 
to  apply  to  the  conductor  for  a  seat  before  entering  the  drawing-room 
ear. 

Appeal  from  a  jadgment  of  the  General  Term  of  the  Third 
Department,  affirming  a  jmlgment  entered  on  a  verdict  in 
favor  of  the  plaintiff.  The  case  is  reported  below,  (13  Han., 
70.)    The  opinion  states  the  facts. 

AndBbws,  J. 

The  defendant's  connsel,  npon  the  conclusion  of  the  evi- 
dence moved  for  a  nonsuit,  on  the  ground,  that  it  appeared 
from  the    proof  presented    the  porter    by  whom  the  al- 
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leged  assault  was  committed  was  uot  thd  servant  of  the  de- 
fendant; and  that  the  defendant  was  not,  therefore,  respon- 
sible for  his  acts. 

The  plaintiff  was  a  passenger  on  the  defendant's  train.  He 
entered  the  cars  at  Syracuse,  with  the  intention  of  riding  in: 
one  of  the  ordinary  cars  to  Auburn.  He  passed  through  the 
two  ordinary  cars  attached  to  the  train,  and  finding  no  vacant 
seat,  passed  into  the  drawing-room  car,  and  when  called 
upon. by  the  porter  to  pay  the  extra  charge  for  a  seat  in  that 
car,  declined  to  pay  the  sum  demanded,  for  the  reason  that 
he  could  find  no  seat  elsewhere,  but  expressed  a  willingness 
to  leave  the  car  whenever  he  could  get  a  seat  in  the  other 
cars.  The  porter  thereupon  attempted  to  eject  the  plaintiff 
from  the  car,  and  for  this  assault  the  action  is  brought. 

The  proof  show3  that  all  the  seats  in  the  two  ordinary  cars 
were  occupied,  and  that  several  persons  were  compelled  to 
stand  in  the  passage-way,  and  others  were  seated  on  the  wood 
box,  for  want  of  other  accommodation.  The  ground  upon 
which  the  motion  for  nonsuit  was  made,  assumes  that  under 
the  circumstances  the  plaintiff  was  justified  in  going  into 
the  drawing-rroom  car,  and  that  the  act  of  the  porter,  in  at- 
tempting to  eject  him,  was  an  unjustifiable  assault,  but  the 
claim  is  made,  and  the  exception  to  the  refusal  to  nonsuit  is 
sought  to  be  supported,  on  the  ground^  that  the  porter  was 
the  servant  of  TVagner,  the  owner  of  the  drawing-room  car, 
and  was  not  in  fact  or  law  the  servant  of  the  defendant. 

If  the  right  of  the  plaintiff  to  maintain  this  action  depends 
upon  the  existence  of  the  conventional  relation  of  the  master 
and  servant,  between  the  defendant  and  the  porter  at  the 
time  of  the  transaction  in  question,  the  action  cannot  be 
maintained. 

The  porter  was,  in  fact,  the  servant  of  Wagner.  Wagner 
employed  him,  paid  him,  and  could  at  any  time  discharge 
him.  His  duty  was  to  take  charge  of  the  drawijig-room  car 
on  the  train,  assign  seats  to  passengers  desiring  seats  therein, 
and  collect  and  receive  the  sums  charged  therefor.  He  waa 
instructed  by  Wagner  to  remove  from  the  car  persons  who 
refused  to  pay  extra  fare,  and  looking  at  the  contract  of 
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employment  only,   he  was,   in  attempting  to  remoTe  the 
plaintiff,  acting  as  Wagner*8  servant. 

The  general  principle  is  well  settled,  that  to  make  one  per- 
son responsible  for  the  negligent  or  tortious  act  of  another, 
the  relation  of  principle  and  agent,  or  master  and  servant, 
most  be  shown  to  have  existed  at  the  time,  and  in  respect  to 
the  transaction  between  the  wrong-door  and  the  person 
sought  to  be  charged.  Upon  this  relation  the  doctrine  of  re- 
apandecU  superior  rests.  (Laugher  vs.  Pointer,  6  B.  &  C.  647; 
Blake  vs.  Ferris,  1  Seld.  48.^  The  defendant  relies  upon  the 
absence  of  this  relation  between  the  porter  and  the  com- 
pany as  conclusive  against  its  liability  for  his  act.  But  we 
are  of  opinion  that  this  defense  is  not  available  to  the  de-^ 
fendant,  or  rather  that  the  persons  in  charge  of  the  drawing* 
room  car,  are  to  be  regarded  and  treated  in  respect  of  their 
dealings  with  passengers,  as  the  servants  of  the  defendant, 
and  that  the  defendant  is  responsible  for  their  acts  to  the 
same  extent  as  if  they  were  directly  employed  by  the  company. 

The  contract  between  the  company  and  Wagner  was  proved. 
By  this  contract  Wagner  agrees,  at  his  own  cost,  to  place 
upon  the  defendant's  road  as  many  drawing-room  cars  as 
should  be  required  for  the  accommodatioii  of  the  defendant's 
traffic,  and  to  do  certain  specified  repairs,  and  provide  con- 
ductors and  porters,  who  were  to  have  charge  of  the  distri- 
bution of  compartments  and  seats  therein,  free  from 
interference  by  the  conductor  of  the  train.  The  train  con- 
ductors, by  the  terms  of  the  agreement,  are  entitled  at  all 
times  to  enter  the  cars  for  the  purpose  of  collecting  fares  of 
passengers,  or  for  any  purpose  connected  wijh  the  manage- 
ment of  the  train,  and  it  is  made  the  duty  of  the  conductors 
and  porters  of  the  drawing-room  cars  to  assist  the  train  con- 
ductors in  enforcing  the  order  and  discipline  of  the  road. 
The  contract  provides  for  a  monthly  accounting  by  Wagner 
to  the  defendant  of  the  receipts  and  earnings  of  the  business, 
and  the  payment  by  him  to  the  defendant  of  twenty  per 
cent,  of  the  gross  earnings,  after  deducting  license  fees  paid 
for  any  patented  inventions  used  in  the  cars,  which  payment 
is  expressed  to  be  in  consideration  of  the  service  performed 
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by  the  defendant  in  hauling  the  cars,  furnishing  fuel  and 
lights  therefor,  and  repairing  the  trucks,  brakes  and  exterior 
of  the  cars,  as  provided  in  the  agreement.  The  agreement 
reserves  to  the  defendant  the  right  to  determine  the  location 
of  the  drawing-room  cars  in  its  trains. 

The  business  of  running  drawing-room  cars  in  connection 
with  ordinary  passenger  cars  has  become  one  of  the  common 
incidents  of  passenger  traffic  on  the  leading  railroads  of  the 
country.     These  cars  are  mingled  with  the  other  cars  of  the 
company,  and  are  open  to  all  who  desire  to  enter  them,  and 
who  are  willing  to  pay  a  sum  in  addition  to  the  ordinary  fare, 
for  the  special  accommodation  afforded  by  them.      They  are 
put  on,  presumably,  in  the  interest  of  the  road.      They  form 
a  part  of  the  train;  and  the  manner  of  conducting  the  busi- 
ness  is  an  invitation  by  the  company  to  the  public  to  use 
them,  upon  the  condition  of  paying  the  extra  compensation 
charged.     Passengers  cannot  know  what  private  or  special 
arrangement,  if  any,  exists  between  the  company  and  third 
persons,  under  which  this  part  of  the  business  is  conducted; 
and  they  have,  we  think,  in  taking  one  of  these  cars,  a  right 
to  assume  that  they  are  there  under  a  contract  with  the  com- 
pany, and  that  the  servants  in  charge  of  the  drawing-room 
cars  are  its  servants.   Otherwise,  there  would  be  two  separate 
contracts  in  the  case  of   each  passenger  in  these  cars,  one 
with  the  company,  and  one  with  Wagner.     Such  a  condition 
of  things  would  involve  a  confusion  of  rights  and  obligations, 
and  divide  a  responsibility  which  ought  to  be  single  and  defi- 
nite.    Take  the  case  of  a  passenger  in  a  drawing-room  car 
who  should  be  btfmed  by  the  negligent  upsetting  or  breaking 
of  a  lamp  by  the  porter;  or  the  case  of  a  passenger  in  a 
sleeping  car,  injured  by  the  negligence  of  a  porter,  allowing 
a  shelf  to  fall  upon  the  passenger.    Is  the  passenger,  in  these 
or  other  similar  cases  which  might  be  supposed,  to  be  turned 
over,  for  his  remedy  against  Wagner,  on  the  ground,  that  the 
servant  who  caused  the  injury  was  his  servant,  and  not  the 
defendant's?    The  public  interests  and  due  protection  to  the 
rights  of  passengers,  require  that  the  railroad  company  which 
is  exercising  tlie  franchise  of  operating  the  road  for  the 
carriage  of  passengers,  should  be  charged  with,  and  respon- 
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sible  for  the  management  of  the  train;  and  that  all  persons 
employed  thereon  should,  as  to  passengers,  be  deemed  to  be 
the  servants  of  the  corporation. 

The  statute  for  the  incorporation  of  railroad  companies 
contains  various  provisions  regulating  the  manner  in  which 
the  discipline  of  the  train,  and  the  rights  of  the  companies 
against  passengers  are  to  be  enforced,  and  they  assume,  that 
the  servants  employed  on  the  train,  are  the  servants  of  the 
company.  The  30th  section  (Laws  of  1850,  chap.  140,)  re- 
quires that  all  servants  of  the  corporation  employed  cm*  a 
passenger  train  shall  wear  a  badge,  which  shall  indicate  his 
office;  and  prohibits  any  officer  or  servant,  without  such 
badge,  from  meddling  or  interfering  with  auy  pansenger,  his 
^^g^^  or  properiy.  The  36th  section  authorizes  the  con- 
ductors or  servants  of  the  corporation  to  put  passengers  off 
the  cars  who  shall  refuse  to  pay  their  fare.  These  sections 
imply  that  the  persons  charged  with  the  duty  of  enforcing 
the  discipline  of  the  train  are  the  servants  of  the  corporation. 
The  servants  employed  in  the  Wagner  car  are,  by  the  con- 
tract between  him  and  the  defendant,  required  to  assist  the 
train  conductors  in  enforcing  the  discipline  of  the  road. 

It  is  not  contended,  indeed  the  inference  from  the  evidence 
is  clear,  that  the  practice  is  for  the  conductor  and  porter  of 
the  drawing-room  cars  to  enforce  the  regulations  under, 
which  passengers  are  permitted  to  use  them,  and  that  they 
act,  in  so  doing,  with  the  knowledge  of  the  defendant.  Their 
acts,  in  the  execution  of  this  duty,  upon  every  reason  of 
policy  and  propriety,  should  be  deemed  t«>  be  the  acts  of  the 
company. 

The  Legislature,  in  1853,  authorized  sleeping  cars  to  be 
put  upon  a  railroad  by  a  patents,  with  the  consent  of  the 
company,  and  an  extra  charge  to  be  made  to  passengers 
using  them;  but  the  act  carefully  provides  that  it  should  not 
be  construed  to  exonerate  the  company  from  the  payment  of 
damages  for  injuries,  in  the  same  way  and  to  the  same  ex- 
tent as  if  the  cars  were  owned  and  provided  by  the  company* 
Laws  of  1858,  chap.  125. 

We  are  of  opinion  that  the  claim  of  immunity  from  respon- 
sibility for  the  acts  of  the  porter,  urged  on  behalf  of  the 
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defendant}  cannot  and  ought  not  to  be  allowed,  and  that  the 
motion  for  nonsait  was,  therefore,  properly  overruled. 

A  single  additional  question  remains  to  be  considered. 
The  defendant's  counsel  requested  the  Court  to  charge  the 
jury  that  if  the  plaintiff,  when  he  passed  through  the  cars, 
saw  that  seats  were  occupied  with  luggage,  it  was  his  duiy, 
when  he  met  the  conductor,  to  ask  him  for  a  seat,  before 
passing  into  the  drawing-room  car.  The  Court  declined  to 
so  charge,  and  the  defendant's  counsel  excepted. 

We  are  of- opinion  that,  in  view  of  the  facts  in  the  case, 
the  request  was  properly  refused. 

There. is  some  evidence  tending  to  show  that  one  or  more 
of  the  seats  in  the  ordinary  cars  were  occupied  by  one  per- 
son with  his  luggage,  but  it  does  not  appear  that  if  the 
luggage  from  the  seats  so  occupied  had  been  removed  there 
would  have  been  sufficient  seats  for  the  passengers  standing 
in  the  passage  way  when  the  plaintiff  passed  through  the 
cars.  The  inference  from  the  evidence  is  that  there  would 
not  have  been.  Under  theoe  circumstances  the  plaintiff 
cannot  be  deemed  a  wrong-doer  in  passing  into  the  drawing- 
room  car  and  taking  a  seat,  until  seats  in  the  other  cars 
be  vacated.  It  was  the  duty  of  the  defendant  to  furnish  him 
a  seat.  His  omission  to  speak  to  the  conductor  and  ask  for 
a  seat,  when  he  first  met  him,  may  reasonably  be  accounted 
for  on  the  ground  that  he  supposed  that  such  a  request,  at 
that  time,  would  be  unavailing.  So  far  as  appears,  there 
was  no  regulation — at  least  none  known  to  the  plaintiff — 
prohibiting  a  passenger  not  intending  to  ride  in  a  drawing* 
room  car  from  entering  it  for  a  temporary  purpose,  under 
circumstances  such  as  existed  in  this  case. 

If  the  plaintiff  was  mistaken  as  to  the  rules,  his  mistake 
did  not  convert  him  into  a  trespasser,  and  on  the  first  op- 
portunity after  entering  the  car,  he  informed  the  servant  in 
charge  iliat.he  would  leave  the  car  as  soon  as  a  seat  in  the 
other  car  was  provided.  See  Willis  vs.  Long  Island  B.  B. 
Co.,  34  N.  T.,  670. 

We  think  there  was  no  error  committed  on  the  trial,  and 
the  judgment  should,  therefore,  be  affirmed. 

All  concur,  except  Bapallo,  J.,  not  voting. 


V 
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Recent  Decisions. 


CONSTITUTIONAL    LAW. 

Impairing  the  OblvgaJtioyiB  of  CorUracta. — ^The  character  of 
the  Bank  of  Tennessee  declared  that  its  notes  should  be  re- 
ceivable in  payment  of  taxes.  The  Legislature  declared  the 
issue  made  during  the  rebellion  void,  and  forbade  their 
receipt  for  taxes.  Hdd,  such  a  law  is  unconstitutional. 
{Keith  vs.  Clark,  U.  S.  Sup.  Ot.,  Va,  L.  J.,  Jan.,  p.  8;  Rep., 
Jan.  29,  p.  129.) 

Limitations — State  Statute  Inapplicable  to  Federal  Oovern^ 
merd. — ^A  State  cannot  pass  a  Statute  of  Limitations  ap- 
plicable to  the  United  States.  ( United  States  vs.  Thompson, 
V.  S.  Sup.  Ct.,  Alb.  L.  J.,  March  1,  p.  174.) 

Police  Power — lAqwor  Traffic. — ^A  law  making  the  owner  of 
premises  wherever  liquor  is  sold  liable  for  all  damages  con- 
sequent upon  the  intoxication  of  persons  purchasing  it, 
without  reference  to  the  negligence  of  the  owner,  or  the  law- 
fulness or  unlawfulness  of  his  tenant's  action,  is  a  valid  and 
constitutional  exercise  of  the  police  power.  {Berthoe/YS. 
O'BieUy,  Ct.  App.  N.  T.,  Am.  L.  Reg.,  Feb.,  p.  111.) 

Police  Power  of  the  States—Patented  Article, — ^A  State,  in 
the  exercise  of  the  police  power,  may  prohibit  the  sale  of 
illuminating  oils  below  a  certain  prescribed  standard,  not- 
withstanding the  oil  is  manufactured  under  a  patented  pro- 
cess. (Patterson  vs.  The  CommonwaaUh,  U.  S.  Sup.  Ct.,  Ch. 
Leg.  N.,  Feb.  22,  p.  183.) 

Polygamy — United  States  Statutes. — ^The  law  prohibiting 
polygamy  in  the  Territories  of  the  United  States  is  constitu- 
tional. A  violator  is  not  excused  because  he  believes  the 
law  is  wrong  upon  religious  convictions.  (Reynolds  vs. 
United  States,  V.  8.  Sup.  Ct.,  Alb.  L.  J.,  Feb.  1,  p.  92;  Rep., 
Feb.  5,  p.  161;  Cal.  Lag.  Rec.,  Jan.  11,  p.  173;  Int.  Rev. 
Rec,  Feb.  10,  p.  40;  Int.  Rev.  Rec,  Feb.  17,  p.  60;  Wash- 
L.  Rep.,  Jan.  3,  p.  19.) 

School-houses — Bdigious     Worship. — ^The    use   of    public* 
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school  buildings  for  religious  meetings  is  not  in  conflict  with 
the  Iowa  Constitution,  providing  that  no  law  shall  be  passed 
respecting  the  establishment  of  religion,  and  that  no  person 
shall  be  taxed  for  building  or  repairing  places  of  worship. 
(Davis  vs.  Bogd^  Sup.  Ct.  Iowa,  West.  Jnr.,  March,  p.  104. 


OREGON  SUPREME  COURT  ABSTRACT. 

Specific  Per/omumce — Posaemon — A  Court  of  Equity  will 
not  be  justified  in  decreeing  the  specific  performance  of  a 
parol  contract  for  the  sale  of  land  unless  such  contract  is 
explicit  in  its  terms;  nor  unless  the  boundaries  of  the  land 
are  already  defined.  Where  possession  is  relied  on  as  an 
act  or  part  performance  of  a  parol  contract,  in  order  to  take 
the  case  out  of  the  operation  of  the  statute  requiring  con- 
tracts in  relation  to  the  sale  of  lands  to  be  in  writing,  such 
possession  must  be  visible,  notorious  and  exclusive  on  the 
part  of  the  vendee,  and  must  have  been  taken  under  and  in 
pursuance  of  the  parol  agreement.  Decree  of  the  Court 
below  reversed  and  complaint  dismissed.  {Broivn  vs.  Lord,) 
Opinion  by  Kelly,  C.  J. 

Witness — Impeachment  of  Character — Slander, — ^A  statute 
provided  that  a  witness  may  be  impeached  by  contradictory 
evidence,  or  by  evidence  that  his  general  reputation  for  truth 
is  bad,  or  that  his  moral  character  is  such  as  to  render  him 
unworthy  of  belief,  but  not  by  evidence  of  particular  wrong- 
ful acts.  Hdd,  that  a  party  being  a  witness  in  her  own 
behalf,  cannot  be  impeached  by  a  letter  written  by  her  to 
another  person,  containing  language  which  would  indicate 
she  was  unchaste.  The  moral  character  of  a  witness  cannot 
be  impeached  by  showing  particular  act  of  immoral  conduct. 
In  an  action  for  slander  it  is  proper  for  the  Court  to  charge 
that  they  could  consider  the  acts  and  manner  of  the  defend- 
ant at  the  time  of  speaking  the  words  complained  of,  both 
on  the  question  of  malice  and  as  to  the  amount  of  damages.' 
That  the  manner  and  acts  of  defendant,  at  the  time  of  speak- 
ing the  words  complained  of,  may  be  considered  to  explain 
the  words.     {Leoerieh  vs.  Frardc.)    Opinion  by  Boise,  J. 
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promissory  note.  .  .        ,       . 

PresenimoU  for  Payment —  Where  to  be  Made--;'Pleading.- — 
Where  the  drawee  of  a  note  has  his  home  or  domestic  es-. 
tablishment  in  one  town  and  his  place  of  business  is  in 
another  town,  a  presentment  made  at  either  place  will  be 
good.  So  if  the  drawee  has  his  dwelling-house  or  home  in 
one  part  of  the  same  town,  and  his  place  of  business  in 
another  part,  a  presentment  maybe  made  at  either  at  the 
option  of  the  holder.  In  an  action'against  the  endorser  of  a 
promissory  note  it  is  sufficient  if  the  complaint  alleges  .  in 
general  words  **  that  payment  of  the  note  was  duly  demanded 
at  maturity, "  without  any  further  statement  as  to  time  or 
place  of  demand  or  of  the  person  of*  whom  such  payment- 
was  demanded.  (Story  on  Bills  of  Exch.,  §236;  Shed  ys^ 
Brett  and  Trustees,  1  Pick.,  413;  Williams  vs.  Bank  of  the 
United  States,  2  Pet.,  96;  Ogdenvs.  Cotvley,  2  Johns.,  274, 
Wisconsin  Sup.  Ct.,  April  22,  1879;  WaUaoe  vs.-CHBcy.) 
Opinion  by  Taylor,  J.  i 


NOTICE  op  PB0T«»T, 

Waiver  of  Agreement  by  Endorser  ta  take  up  Note.— It,  hj  a 
prior  arrangement  between  the  parties  tp  a  bill  o^  note,  the 
necessiiy  of  notice  has  been  expressly  or  impliedly  dispensed 
with  as  between  these  parties,  no  notice  need.be  given  and 
the  want  of  it  is  entirely  excused.  "When  an  arrangement 
with  the  maker  is  entered  into  by  an  indorser  by  which  he 
was  to  take  up  the  note,  it  is  a  sufficient  waiver  of  notice  of 
non-payment.  {Marshall  vs.  Mifchdl,  35  Me. .  221,  Wiscon- 
sin Sup.  Ct.,  April  22,  1879;  Hale  vs.  Danforth.)  Opjnion 
by  Orton,  J. 


ttxixt  €>0ai)St  ^m  MnwxA 


Vol-  3,  July  6,  1879.  No.  19. 

■  ■  I     ■   ■■  I  ■  ■  » 

CuiTdnt  Topics. 

SaT8  the  Albany  Law  Journal:  "  It  is  certainly  important 
for  the  citizen  to  know  whether  he  is  bound,  at  the  call  of  a 
policeman,  to  aid  him  in  arresting  a  criminal.  But  it  seems 
that  authorities  differ  on  the  point.  A  man  having  been  con- 
victed at  the  Glerkenwell  London  Police  Court  for  declining 
to  help  a  policeman  in  apprehending  two  persons  charged 
with  tiieft,  a  British  citizen  writes  in  high  dudgeon  about  it 
to  a  daily  newspaper,  and  '  wants  to  know '  how  this  differs 
from  'conscription.'  Whereupon  the  Law  Times  laughs  at  the 
indignant  citizen,  telling  him  that  '  the  knowledge  of  the  ex- 
istence of  such  duties  is  almost  universal  in  the  country  for 
the  existence  of  whose  liberties  he  is  so  laudably  anxious,' 
and  referring  him  to  Reg.  vs.  Sanders^  (L.  B.,  1  G.  C,  76;) 
which,  by  the  way,  does  not  seem  to  be  at  all  in  point.  On 
the  other  hand,  the  Law  Journal^  while  it  does  not  exactly 
deny  the  legal  duty  in  question,  'wants  to  know'  how  to 
solve  the  practical  dilemma  following,  namely: 

'* '  Is  is  worse  to  be  hustled  by  a  police  constable,  dragged 
to  the  station  house,  bfought  up  before  a  magistrate,  and 
fined  40s.  for  '  not  movine  on '  and  for  hindering  the  police 
in  the  execution  of  their  duty;  or  to  save  your  body  from  in- 
jury, and  to  be  convicted  and  fined  40s.,  at  Middlesex  Ses- 
sions, for  not  aiding  a  police  constable  in  arresting  a  criminal? 
This  is  now  the  alternative  presented  to  passengers  in  the 
streets  of  the  metropolis.'" 

And  the  Journal  intimates  that  it  is  the  part  of  discre- 
tion to  escape  the  personal  injury,  so  long  as  the  cost  is  the 
same  in  either  event.  Our  legal  brethren  have  a  great  deal 
of  trouble  on  the  other  side.  How  much  better  to  emigrate 
to  this  favored  land  where  Courts  and  policemen  always  do 
their  exact  duty. 
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Supreme  Court  of  the  United  States. 

OcTOBEB  Tebv,  1878. 


[No.  177.] 
TOWN  OF  BROOKLYN  vs.  ^TNA  LIFE  INS.  CO. 

MUNICIPAL  BONDS — ^BONA  FIDE  PURCHAfiJBR. 

A  purchaser  of  municipal  bonds  is  boilxkd  to  take  notice  of  the  proTiaioDS  ot 
the  statute  under  which  the  bonds  were  issued,  but  is  under  no  legal 
obligation  to  inquire  as  to  the  precise  form  or  terms  of  the  subscript 
tion,  whether  it  was  absolute  or  conditional. 

A  decree  in  a  proceeding  wholly  in  per»onatn  cannot  bind  one  not  personaUy 
eerred  with  process,  or  who  did  not  appear.  It  could  not  affect  the 
rights  of  non-resident  holders  of  bonds  proceeded  against  by  con- 
structive service. 

Harlan^  J.,  delivered  the  opinion  of  tlie  Court. 

ThiB  action  is  upon  certain  interest  coupons  issued  in  the 
name  of  the  town  of  Brooklyn,  Illinois.  Besides  the  general 
issue,  the  town  filed  four  special  pleas. 

The  second  plea,  in  substance,  avers  that  the  coupons  in 
suit,  and  the  bonds  to  which  they  were  attached^  were  issued 
and  delivered  by  the  Supervisor  and  Town  Clerk  of  the  town 
for  stock  claimed  to  have  been  subscribed  to  thid  Chicago  and 
Bock  Biver  Bailroad  Company,  an  Illinois  corporation,  or* 
ganized  under  an  act  approved  March  %i,  1869,  and  thereby 
authorized  and  empowered  to  locate,*  construct  and  complete 
a  railroad,  from  a  point  on  the  south  side  of  Bock  river, 
near  Sterling,  via  Amboy,  crossing  the  Chicago  and  Bur- 
lington Bailroad,  thence  to  intersect  the  Chicago  branch  of 
the  niinois  Central  Bailroad,  outside  of  the  corporation  at 
Chicago;  that  the  railroad  company,  in  order  to  induce  the 
town  to  subscribe  to  its  capital  stock,  by  its  officers  and 
agents,  pretended  to  lay  out  the  line  of  railroad  through  the 
town  and  near  the  village  of  Maluguis  Grove,  thence  to  its 
terminus  on  the  Chicago  branch  of  the  Blinois  Central  Bail- 
road, and  gave  out  that  it  was  about  to  construct  and  com- 
plete its  road,  and  thereby  establish  a  through  line  to  Chicago, 
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wholly  independent  of  and  a  competing  line  with  the  Chi- 
oagOy  Bnrlington  and  Qnincy  Bailroad,  which  parses  a  few 
miles  south  of  Brooklyn;  that  on  90th  September,  1869,  an 
election  was  held  to  determine  whether  the  town  should  sub* 
scribe  $60,000  to  the  stock  of  the  company;  that  the  notices 
for  the  election  expressly  stated  that  no  bonds  in  payment  of 
any  subscription  should  be  issued,  •  or  draw  interest,  or  be 
delivered  to  the  railroad  company,  until  the  railroad  was 
completed  and  cars  running  through  Brooklyn;  that  a  ma- 
jority of  the  voters  at  such  election  voted  to  make  the  siib* 
scription;  that  on  23d  May,  1870,  Wm.  Holdren,  the  acting 
Supervisor  of  the  town,  as  such  supervisor,  signed  and 
executed  a  certain  paper,  purporting  to  subscribe  160,000  in 
the  name  of  the  town  to  the  capital  stock  of  the  company, 
which  subscription  provided  that  it  was  made  upon  the  ex- 
press understanding  set  forth  in  the  notices  of  election,  and 
that  no  payment  was  to  be  made  until  the  road  was  com- 
pleted and  the  cars  running  through  the  town;  that  the  super- 
visor of  the  town  had  no  authority  or  power  to  issue  any 
bonds  or  coupons  to  said  company  until  the  road  was  com- 
pleted, which  has  never  been  done;  that  just  before  the 
issuing  of  the  bonds  and  coupons,  it  was  rumored  in  the 
town  that  the  railroad  was  about  to  be  transferred  to  the 
Chicago,  Burlington  and  Quincy  Bailroad  Company,  aod  was 
not  to  be  buUt  and  completed  as  required  by  the  notices  of 
election  and  the  terms  of  subscription;  tliat  thereupon  the 
agents  and  representatives  of  the  Chicago  and  Bock  Biver 
Bailroad  Company  were  notified  that  if  the  road  was  not  to 
be  built  and  completed  as  promised,  the  bonds  and  coupons 
would  not  be  issued  and  delivered;  whereupon  said  agents 
and  representatives  informed  the  town  and  the  citizens 
thereof  that  the  company  intended  to  complete  the  railroad 
as  promised,  and  as  fast  as  men  and  money  could  do  so;  that 
thereupon  the  Supervisor  and  Town  Clerk,  relying  upon  such 
representations,  but  having  no  power  or  authority  so  to  do, 
did,  on  about  November  7,  1872,  sign,  issue  and  deliver  in 
the  name  of  the  town,  to  the  agents  and  representatives  of 
the  company,  bonds  to  the  aggregate  amount  of  160,000, 
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with  coupons  attached^  part  of  which  aire  those  sued  on; 
that  as  soon  as  the  bonds  and  coupons  were  received  by  the 
company  it  utterly  ceased  and  refused  to  prosecute  the  con* 
structioh  of  the  road,  and  abandoned  the  entire  work, 
whereby  the  town  failed  to  obtain  any  railroad  to  Chicago, 
or  a  competing  road  with  that  of  the  Chicago,  Burlingtcm 
and  Quincy  Bailroad ;  that  the  representations  aforesaid  of 
the  company's  agents  were  knowingly  false  and  fraudulent, 
but  their  falsity  was  unknown  to  the  town,  its  supervisor 
and  clerk  when  the  bonds  were  issued  and  delivered,  and  the 
issuing  and  delivery  were  procured  by  such  false  dud  fraud- 
ulent representations;  that  the  bonds  and  coupons  are  wholly 
void  and  in  no  wise  obligatory  upon  the  town,  because  the 
company  had  not  at  the  time  they  were  issued  complied  with 
the  conditions  prescribed  by  the  election  notices  and  the 
subscription;  that  the  town  claims  no  interest  in  the  stock  of 
the  company,  which  is  worthless,  and  has  been  ever  sinoe 
the  work  was  abandoned,  and  has  received  no  value  whatever 
for  the  bonds  and  coupons. 

Tlie  third  plea  avers,  that  the  insurance  company  **  is  not  a 
bonajide  assignee  of  the  interest  coupons  declared  upon  in 
said  declarations  before  maturity  and  without  notice  of  the 
defenses  set  up  in  the  second  plea." 

The  fourth  plea  avers,  that  the  bonds  and  coupons  ''  were 
issued  by  the  Supervisor  and  Town  Clerk  of  said  town  of 
Brooklyn,  and  delivered  without  the  authority  of  the  Board 
of  Auditors  or  the  corporate^ authorities  of  said  town;  and 
the  Supervisor  of  said  town  who  issued  and  delivered  the 
game,  acted  therein  fraudulently  and  in  collusion  with  the 
parties  to  whom  the  same  were  delivered,  the  said  Supervisor 
knowing  at  the  time  he  had  no  such  authority,  and  he  having 
been  elected  Supervisor  on  the  express  pledge  on  hu  part, 
and  with  the  understanding  between  him  and  those  who  voted 
for  and  supported  him,  that  he  would  not  issue  and  deliver 
said  bonds  and  coupons  until  said  Chicago  and  Bock  River 
Bailroad  was  completed  its  entire  length  to  the  Chicago 
branch  of  the  Illinois  Central  Bailroad.*' 

The  fifth  plea  avers,  that  by  a  decree  of  the  Circuit  Court 


The  Pacifio  Coast  Law  Jottbnal.  86Q 

of  Lee  County,  Illiooia,  rendered  November  14,  1878,  ia  the 
action  of  the  town  of  Brooklyn  and  others,  against  the 
Chicago  and  Bock  Biver  Bailroad  Company  and  others,  *'  it 
was  ordered,  adjudged  and  decreed,  that  the  said  pretended 
bonds  and  coupons  of  the  said  town  of  Brooklyn,  so  issued 
to  the  said  Chicago  and  Bock  Birer  Bailroad  Company,  and 
registered  as  aforesaid  in  the  office  of  the  Auditor  of  Pablio 
Accounts  of,  Illinois,  are  void  and  in  no  wise  obligatory  on 
the  said  town  of  Brooklyn,  and  that  the  same  besurrendciel 
up  by  the  parties  holding  the  same  to  be  canceled,**  which 
decree  it  is  averred  is  in  full  force  and  effect;  that  the  said 
insurance  company  was  made  defendant  in  such  suit,  with 
the  other  holders  and  owners  of  the  bonds  and  coupons 
issued  by  the  town,  by  the  name  and  description  of  "  the 
unknown  owners  of  certain  bonds  and  coupons  issued  by 
Washington  J.  Griffin,  the  Supervisor  of  the  town  of 
Brooklyn,  Lee  County,  Illinois,  to  the  Chicago  and  Bock 
Biver  Bailroad  Company,  purporting  to  be  the  bonds  and 
coupons  of  said  town  of  Brooklyn ;"  that  said  Circuit  Court 
of  Lee  County  had  then  and  there  jurisdiddon  of  the  subject- 
matter  and  the  persons  or  parties  defendant  therein,  by  the 
issuing  and  return  of  process,  and  by  proof  of  publication 
made  as  required  by  the  statute  of  the  State  of  Illinois,  in 
case  of  non-resident  defendants. 

To  the  plea  of  the  general  issue,  a  joinder  was  filed,  and 
to  the  third  plea  a  replication  was  filed,  averring  that  the  in* 
surance  company  became  a  bormfide  assignee  of  the  coupons 
declared  upon  before  maturity,  and  for  value,  without  notice 
of  the  defenses  set  forth.  To  the  second,  fourth  and  filth 
pleas,  there  was  a  general  demurrer. 

Upon  the  calling  of  the  case  for  trial,  the  plaintiff  moved 
the  Court,  (quoting  from  the  order,)  *'  that  a  jury  come  to 
try  the  issue  joined  upon  the  plea  herein.  It  is  thereupon 
considered  by  the  Court  that  a  jury  came  to  try  said  issue, 
and  thereupon  came  a  jury,  etc.,  *  •  *  who  were  ^  *  * 
sworn,  well  and  truly  to  try  said  issue,  and  after,  etc.,  <*  *  <* 
returned  into  Court  the  following  verdict,  to  wit :  '  We,  the 
jury,  find  the  issue  for  the  plaintiff,  and  assess  its  damages 
to  the  sum  of  $5,511.*    It  is,  therefore,   considered,"  etc. 
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Upon  a  subsequent  daj  of  the  tenn,  the  citj,  bjitB  attorney, 
moved  the  Court  to  set  aside  the  judgment  and  grant  a  new 
trial,  but  filed  no  grounds  therefor  in  writing.  Subsequently, 
the  ciiy  failing  to  appear  and  sustain  its  motion  for  a  new 
trial,  the  same  was  overruled. 

The  errors  assigned  are :  1st.  That  tiie  Court  sustained 
demurrers  to  the  2d,  4th  and  5th  pleas. 

2d.  That  the  Court  erred  in  rendering  judgment  on  the 
verdict  of  the  jury. 

OPINION. 

The  questions  presented  for  consideration  upon  this  writ 
of  error  seem  to  have  been  concluded  by  the  former  de* 
cisions  of  this  Court. 

1.  The  facts  set  out  in  the  second  plea  do  not  constitute 
a  defense  to  this  action.  It  is  not  averred  in  that  plea,  that 
the  insurance  company  had,  at  the  time  it  purchased  the 
coupons  in  suit  any  knowledge  or  actual  notice  of  the 
special  conditions  embodied  in  the  election  notice  and  re- 
peated in  the  formal  subscription  of  May  23,  1870.  Nor  is 
it  therein  aUeged  that  the  bonds,  to  which  these  coupons 
were  originally  attached,  contained  recitals  indicating  that 
the  subscription  had  been  voted  and  made  upon  any  con- 
ditions whatever.  The  defendant  in  error  was  undoubtedly 
bound  to  take  notice  of  the  provisions  of  the  statute  under 
which  the  bonds  were  issued.  But  it  was  under  no  legal 
obligation  to  inquire  as  to  the  precise  form  or  terms  of  the 
subscription,  whether  it  was  absolute  or  only  conditional. 

Had  the  insurance  company,  before  consummating  its 
purchase  of  the  coupons,  examined  the  act  incorporating  the 
Chicago  and  Bock  Biver  Bailroad  Company,  it  would  have 
ascertained:  1st.  That  the  statute  made  no  provision  for 
C3nditional  subscriptions.  2d.  That  upon  the  approval  by  a 
majority  of  the  legal  voters  of  any  incorporated  city,  town 
or  township,  along  or  near  the  route  of  the  road,  at  an  elec- 
tion called  and  held  for  such  purpose,  in  the  mode  prescribed 
by  law,  it  was  made,  by  the  express  words  of  the  statute, 
the  duty  of  the  President  of  the  Board  of  Trustees,  or  other 
executive  officer  of  such  town,  and  of  the  Supervisor  of  such 
township,  to  make  the  subscription  voted  for,  receive  cer- 
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tificates  therefor^  and  execute  to  the  company  bonds  of  the 
reqaired  amount,  bearing  interest,  payable  annuallyi  and 
signed  by  such  president,  executive  officer  or  supervisor,  and 
attested  by  the  Clerk  of  the  municipality,  in  whose  name  the 
bonds  were  issued.  3d.  That,  within  ten  days  after  the  ap«- 
proval  of  a  subscription  by  popular  vote,  it  was  the  duty  of 
the  Clerk  to  transmit  to  the  County  Clerk  a  statement  of  the 
vote  given,  the  amount  voted,  and  the  rate  of  interest  to  be 
paid;  and,  within  like  period,  after  bonds  were  issued,  to 
file  with  the  County  Clerk  a  certificate  showing  the  amount 
and  number  of  bonds  issued,  and  the  rate  of  interest  to  be 
paid.  If  it  be  suggested  that  the  statement  thus  directed  to 
be  transmitted  to  and  filed  with  the  County  Clerk  would  in* 
form  the  purchaser  whether  the  subscription  was  conditional 
or  absolute,  a  sufficient  response  is,  that  such  statement 
might  have  been  in  conformity  with  the  letter  of  the  statute, 
without  setting  forth  the  precise  nature  of  the  subscription. 
But  a  conclusive  answer  is,  that  there  is  no  averment  that 
any  such  statement  was  prepared,  transmitted  or  filed,  or  if 
filed,  that  it  indicated  the  conditional  nature  of  the  sub- 
scription, by  reference  either  to  the  election  notice,  or  to  the 
formal  subscription  of  May  27,  1870. 

The  plea  shows  that  '^  the  town  and  the  citizens,'*  (to  adopt 
the  language  of  the  plea)  were  assured  by  the  agents  and 
representatives  of  the  railroad  company  that  the  latter  in* 
tended,  in  good  faith,  to  perform  the  special  conditions  an- 
nexed to  the  sabseription,  and,. that  all  rumors  to  the  con* 
trary  were  without  just  foundation.  These  assurances  were 
credited,  and,  in  reliance  upon  them,  the  Supervisor  and 
Clerk  executed  and  delivered  the  bonds,  knowing,  at  the 
time,  that  the  conditions  imposed  by  popular  vote,  as  well  as 
by  the  terms  of  the  subscription,  had  not  been  complied 
with.  Thus  was  faith  in  the  promises  of  a  railroad  company 
substituted  for  a  contract  which,  had  the  town  stood  upon  it, 
would  either  have  secured  the  construction  of  the  road,  as 
^contemplated,  or  guarded  its  people  against  a  burden  which 
has  been  imposed  upon  them  through  the  fraudulent  conduct 
of  railroad  officials,  and  the  violation,  by  its  own  officers,  of 
the  trust  committed  to  them.    By  the  act  of  the  town's  con- 
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stituted  authorities,  who,  by  the  statute,  had  the  right,  under 
certain  circumstances,  to  execute  and  deliver  the  bonds  and 
coupons,  the  railroad  company  was  enabled  to  put  them 
upon  the  money  market  in  advance  of  the  construction  of 
the  road.  It  is  now  too  late  for  the  town  to  claim  exemption, 
as  against  bona  fide  purchasers,  upon  the  ground  that  the 
railroad  company  disregarded  its  promise  to  construct  the 
road,  or  upon  the  ground  that  its  own  officers  delivered  the 
bonds  in  violation  of  special  conditions,  of  which  the  pur- 
chasers had  no  knowledge  or  notice  either  from  the  statute 
or  otherwise.  The  remedy  of  the  city  is  against  the  railroad 
company,  and  its  own  unfaithful  officers,  who,  it  is  alleged, 
were  in  fraudulent  combination  with  the  company. 

2.  For  the  reasons  already  stated,  the  fourth  plea  must  be 
held  to  be  insufficient.  The  bonds  were  signed  by  the 
officers  designated  for  that  purpose  by  tlie  charter  of  the 
railroad  company,  and,  after  the  vote  and  subscription,  it 
does  not  seem  to  have  been  necessary  that  the  Board  of 
Auditors  or  other  corporate  authorities  of  the  town  should 
have  participated  in  their  issue  and  delivery. 

3.  The  fifth  plea  is  radically  defective.  The  suit  com- 
menced and  determined  in  the  Circuit  Court  of  Lee  County, 
was  a  proceeding  wholly  in  peraonaniy  against  the  holders 
and  owners  of  bonds  and  coupons,  which  had  been  issued  in 
the  name  of  the  town,  and  delivered  to  the  railroad  company. 
Upon  principle  and  authority,  no  decree  therein  rendered 
could  bind  any  one  not  personally  served  with  process,  or 
who  did  not  appear.  It  could  not  affect  the  rights  of  non- 
resident holders  of  bonds  and  coupons,  prooeedei  against 
by  constructive  service.  Such  service,  as  to  them,  was  in- 
effective for  any  purpose  whatever :  Pennoyer  vs.  iVqf,  (96 
XJ.  S.,  714,)  and  authorities  there  cited. 

4.  We  come  now  to  consider  the  only  remaining  assign- 
ment of  error  which  need  be  considered,  viz. :  that  the  Court 
erred  in  rendering  judgment  upon  the  verdict.  This  objec- 
tion rests  upon  the  ground  that  although  there  were  two 
issues  to  try — ^those  arising  under  the  first  and  third  pleas — 
the  jury  were  sworn  to  try  ''  the  issue,"  and  found  only  "  the 
issue  '*  for  the  defendant  in  error. 
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We  observe,  from  the  record,  that  after  tlie  demurrer  to 
to  the  second,  fourth  and  fifth  pleas  was  sustained,  the  citjr 
failed  to  appear,  by  attorney,  at  the  trial  before  the  jury. 
After  verdict,  a  motion  was  entered  to  set  aside  the  verdict, 
and  judgment,  and  grant  a  new  trial.  But  no  written  grounds 
were  filed  in  support  of  the  motion.  Nor  did  the  city  ap- 
pear at  the^hearing  of  the  motion,  and  urge  any  reason  for 
its  being  granted.  It  was,  consequently,  denied,  and,  in  this 
Court  for  the  first  time,  specific  objection  is  made  that  the 
jury  were  sworn  to  try,  and,  in  fact,  tried  but  one  issue,  and 
that  it  is  impossible  from  the  orders  of  the  Court  to  say 
what  issue  was  tried.  We  decline  to  consider  the  objection. 
If  the  attention  of  the  Court  below  had  been  called  to  this 
^  matter,  the  objection  might  have  been  obviated.  There  is 
no  bill  of  exceptions  showing  to  what  point  the  evidence  was 
directed,  and  we  will  assume  under  the  circumstances  of  the 
case,  that  all  the  issues  were  tried  which  were  presented  in 
due  form  for  trial,  or  which  the  parties  desired  to  be  dis- 
posed of.     Loher  vs.  Cooper^  (7  Wal.,  665.) 

Our  conclusion  is,  that  no  error  was  committed  in  the 
Court  below,  and  the  judgment  is,  therefore,  affirmed. 


United  States  Circuit  Court 

DISTRICT  OP  OBEQON. 


Tuesday,  June  24,  1879. 


In  re  J.  L.  SCOGGIN.     IN  BANKRUPTCY.     OBJEC- 

TI0N8  TO  PROOF  OP  DEBT. 

(1)  Attobkit's  Libk. — Under  $  1012  of  the  Or.  GIt.  Code,  an  attorney  can* 

not  acquire  a  lien  for  his  compensation  npon  a  jadgment  obtained  hy 
him,  unless  he  has  a  special  agreement  as  to  the  amount  thereof. 

(2)  Idsm.—A  m9re  debt  due  by  the  adTerse  party  to  the  client  of  the  at 

tomey  is  not  money  in  hands  of  such  p  urty  within  the  meaning  of 
subdivision  3  of  said  $  1012,  and  therefore  no  lien  can  be  aoquired- 
upon  it  for  the  compensation  of  the  attorney  who  may  obtain  a  judg- 
ment therefor. 

Deady,  J. 

Od  January  9ih,  1874,  J.  L.  Scc^gin  was  adjudged  a  bank- 
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rnpt  in  this  Court,  being  at  the  time  administrator  of  flie 
estate  of  A.  H.  McQuinn.  On  April  7,  1877,  the  Connty 
Court  of  Multnomah  County,  upon  the  consideration  of  the 
final  account  of  said  administrator,  gave  a  decree  disallowinl^ 
1876  of  the  same,  and  made  an  order  directing  the  distri- 
bution of  this  amount  among  the  children  and  heirs  of  Mc- 
Quinn, eleven  in  number.  Upon  the  examination  of  said 
final  account,  C.  P.  Mason  appeared  as  attorney  for  said 
heirs,  and  as  such  was  instrumental  in  procuring  the  disal- 
lowance aforesaid.  Mason  had  no  agreement  with  said  heirs, 
most  of  whom  were  minors,  for  compensation  for  his  ser- 
Tices;  but  on  April  10th,  1879,  he  gave  notice  to  the  bank- 
rupt that  he  claim  eil  a  lien  upon  the  decree  aforesaid  for  his 
compensation  as  attorney  for  said  heirs,  '*  to  the  extent  of  26  ^ 
per  cent,  upon  each  heir's  share  in  distribution,  together  with 
the  full  amount  of  costs  and  disbursements,'*  which  were 
$33.35.  On  April  25, 1879,  Mason  filed  a  proof  of  debt  with 
the  Register  for  the  sum  of  1252.35,  that  being  the  amount 
of  his  claim  for  services  and  costs  and  disbursements.  The 
assignee  objected  to  the  proof,  and  specified  as  follows: 

(1)  That  said  claim,  except  the  sum  of  $33.35  costs,  is  not 
one  against  the  estate  of  the  bankrupt,  nor  were  the  alleged 
services  rendered  to  or  for  him.  (2)  That  said  claim  is  not  a 
lieu  upon  the  fund  in  the  hands  of  the  assignee.  (3)  That  the 
alleged  lien  cannot  affect  moneys  not  in  the  hands  of  the  ad- 
ministrator; and  (4)  that  said  claim  not  being  one  against  the 
bankrupt,  cannot  be  proven  against  his  estate  or  become  a 
lien  thereon. 

Seven  of  the  eleven  heirs  of  McQuinn  proved  their  claims 
each  for  the  one  eleventh  of  the  amount — $79.63 — while  the 
other  four  proved  their  claims  for  less  25  per  centum  of  said 
amount,  which  they  admitted  to  be  due  Mason. 

The  Register  admitted  the  proof  of  debt  for  the  amount  of 
the  costs,  and  25  per  centum  of  four  of  the  several  sums 
claimed  by  the  heirs,  and  upon  the  request  of  the  parties  cer- 
tified the  question  here. 

The  claimant  relies  upon  §  1012  of  the  Civil  Code,  which 
provides  that  among  other  tilings,  that  "an  attorney  has  a 
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lien  for  his  compensation,  whether  specially  agreed  npon  or 
implied."  *  *  *  "  3.  Upon  moiiey  in  the  hands  of  the 
adverse  party,  in  an  action,  suit  or  proceeding,  in  which  the 
attorney  was  employed,  from  the  time  of  giving  notice  of  the 
lien  to  that  party.  4.  Upon  a  judgment  or  decree  to  the  ex- 
tent of  the  costs  included  therein,  or  if  there  he  special  agree- 
ment to  the  exteut  of  the  compensation  specially  agreed  ov,  from  the 
giving  notice  thereof  to  the  party  against  whom  the  judgment 
or  decree  is  given,  and  filing  the  original  with  the  clerk  when 
such  judgment  or  decree  is  entered  or  docketed;"  and  in- 
sists that  he  acquired  a  lien  under  one  or  the  other  of  these 
subdivisions  from  the  time  of  giving  the  notice  to  the  bank- 
rupt, and  that  in  equity  he  is  to  be  deemed  an  assignee  to 
the  amount  of  such  lien,  and  may  therefore  prove  his 
claim  for  the  same  directly  against  the  estate  of  the  bank- 
rupt. In  support  of  this  proposition,  he  cites  MarshdB  vs. 
Meech,  (51  N.  T.,  140,)  and  WrigU  vs.  WrigU,  (70  N.  T.^  98,) 
wherein  it  was  held  that  an  attorney  has  a  lien  upon  a  judg- 
ment recovered  by  him  for  an  agreed  compensation  for  the 
amount  of  such  compensation  and  costs  as  against  all  per- 
sons having  notice  of  the  same;  and  that  to  the  amount  of 
such  lien  he  is  to  be  deemed  an  equitable  assignee  of  the 
judgment. 

This  case  does  not  fall  within  the  third  subdivision  of 
§  1012.  **  Money  in  the  hands  of  the  adverse  party,"  within 
the  meaning  of  this  provision,  is  something  more  than  a  mere 
debt  from  such  party  to  the  client  of  the  attorney  who  claims 
the  lien .  On  the  contrary,  ' '  money  "  in  his  hands,  means  some 
specific  funds  which  have  actually  come  into  his  possession 
as  custodian  or  trustee,  and  to  obtain  which  the  action  or 
suit  is  brought.  After  judgment  is  obtained  upon  the  claim 
or  demand,  or  for  the  money,  the  lien  of  the  attorney  can 
only  be  acquired  upon  the  judgment  under  Subdivision  Four 
of  said  section. 

Whether  this  sum  was  ever  in  the  hands  of  the  adminis- 
trator as  money,  or  whether  his  liability  therefor  grew  out 
of  a  negligent  failure  to  coUect  the  same  from  the  debtors  of 
the  estate,  does  not  appear.  The  decree  of  the  Couniy  Court, 
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although  referred  to  in  the  proof  of  debt,  is  not  found  among 
the  papers  presented  to  the  Court,  and  if  present,  would 
probably  shed  no  light  on  the  subject. 

Nor  is  the  claimant  entitled  to  a  lien  upon  the  decree  in  the 
County  Court  under  subdivision  4  of  said  g  1012,  because  it 
does  not  appear  from  the  notice  thereof  or  otherwise,  that 
there  was  any  special  agreement  as  to  the  amount  of  compen- 
sation to  be  received  for  his  services.  A  lien  is  not  given 
upon  a  judgment  for  the  attomey*s  compensation,  only  to  the 
extent  the  latter  has  been  specially  agreed  upon.  He  can- 
not acquire  a  lien  for  compensation  which  is  to  be  measured 
by  a  quantum  meruet.  Strictly  speaking,  the  claimant  is  not 
entitled  to  make  proof  of  any  claim  against  the  estate,  ex- 
cept for  the  costs.  Having  no  lien  upon  a  decree,  or  money 
for  his  compensation,  he  is  not  a  creditor  of  the  estate  of  the 
bankrupt.  His  claim  for  services  is  against  the  heir  of  Me- 
Quinn.  and  if  need  be,  may  be  enforced  against  them  in  an 
ordinary  action,  in  which  the  value  of  the  services  may  be 
ascertained  by  the  verdict  of  a  jury.  But  as  four  of  the 
heirs  have  practically  acknowledged  the  claim  of  Mr.  Mason, 
by  deducting  the  amount  from  their  proofs  of  debt,  his  proof 
may  stand  for  that  amount  and  tlie  costs  as  ordered  by  the 
Begister — $112.98.  It  is  also  a  question,  whether  the  notice 
of  the  alleged  lien  having  been  given  after  the  administrator 
had  been  adjudged  a  bankrupt,  should  not  have  been  given 
to  his  assignee  in  bankruptcy.  Besides,  it  does  not  appear 
when  this  defalcation  took  place,  or  this  liability  occurred. 
It  was  after  the  administrator  was  adjudged  a  bankrupt;  then, 
neither  the  heirs  nor  the  attorney  have  any  claim  upon  the 
assets  of  the  estate,  which  belong  wholly  to  the  creditors  ex- 
isting at  the  time  of  the  adjudication.  In  such  case,  the  ad- 
ministrator is  liable  to  them  as  if  he  had  never  been  adjudged 
a  bankrupt. 

The  ruling  of  the  Begister  is  affirmed. 

0.  P.  Maaaiif  in  propria  personam, 

John  CaUin  for  tike  assignee. 
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Supreme  Court  of  Kansas, 

June,  1879. 


CHATJJS  \B.  McCRUM. 

NEGOTIABLE  INSTRUMENTS — WABBANTY  BY  INBOBSEMEKT. 

The  vendor  of  a  bill  or  note,  notwithstanding  he  tranflfen  the  same  by  an 
indorsement  without  recourse,  imptied]y  warrants,  by  the  very  act  of 
transferring,  that  the  prior  signatures  to  the  paper  are  genuine,  and 
so  far  at  least  as  affected  by  his  dealings  with,  or  relations  to,  the 
paper,  that  it  expresses  upon  its  face  the  exact  legal  obligations  of  all 
such  prior  parties. 

Bbeweb,  J.,  delivered  the  opinion  of  the  Court. 

On  December  4,  1871,  plaintiff  in  error  loaned  one  Edward 
A.  Ege  1250,  and  took  his  note  therefor  in  the  sum  of  $265, 
payable  to  Bichard  Probasco,  or  bearer,  and  secured  by  mort- 
gage. Long  after  its  maturity,  and  in  1876,  seyeral  payments 
having  been  made  thereon  in  the  meantime,  plaintiff  in  error 
sold  the  note  for  its  then  face  value  to  defendant  in  error. 
At  the  time  of  such  sale  he  indorsed  it  ''  without  recourse, 
W.  L.  Challis.**  McCrum  sued  on  the  note.  Ege  plead 
usury.  The  plea  was  sustained,  and  McCrum  recovered 
$229.90,  less  than  the  face  value  of  the  note,  for  which  sum 
he  brought  this  action.  A  demurrer  to  the  petition  was 
overruled,  and  this  ruling  is  now  presented  for  review.  Can 
the  action  be  sustained  ?  Of  course,  no  action  will  lie  on  the 
indorsement,  for  by  his  written  contract  Challis  expressly  de- 
clined to  assume  the  liabilities  of  an  indorser.  If  sustain- 
able at  all,  it  must  be  as  against  him  as  a  vendor  and  not  as 
an  indorser,  and  .upon  the  doctrine  of  an  implied  warranty. 
The  theory  of  the  defendant  in  error  is,  that  every  vendor  of 
a  biU,  bond  or  note  impliedly  warrants  that  it  is  what  it  pur- 
ports on  its  face  to  be,  the  legal  obligation  of  the  parties 
whose  names  appear  on  the  instrument,  and  that  the  char- 
acter of  the  indorsement,  or  the  lack  of  an  indorsement,  in 
no  maimer  affects  this  implied  warranty.  On  tiie  other  hand, 
the  counsel  for  plaintiff  in  error  lays  down  the  broad  proposi- 
tion that  **  there  is  no  such  thing  as  implied  warranty  in  the 
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sale  of  chattels,"  and  that  in  the  absence  of  express  warranty 
the  maxim  caveat  emptor  is  of  universal  application.  It  is 
clear,  that  the  character  of  the  indorsement  cuts  no  fignre  in 
the  question.  As  stated,  no  action  will  lie  on  it.  But  further, 
the  restriction  is  onlj  as  to  his  liability  as  indorser,  and  in 
no  manner  affects  his  relation  to  the  paper  as  vendor.  An 
unqualified  indorsement  is  the  assumption  of  a  conditional 
liability.  The  indorser  becomes  a  new  drawer,  and  is  liable 
on  the  default  of  the  drawee.  "Without  recourse"  does 
away  with  this  conditional  liability.  It  leaves  the  indorse- 
ment simply  as  a  transfer  of  title  and  J;he  indorser  liable  onlj 
as  vendor.  Yet  it  leaves  him  a  vendor  and  divests  him  of 
none  of  the  liabilities  of  a  vendor.  It  makes  the  transaction 
the  equivalent  of  a  delivery  of  paper  payable  to  bearer  and 
transferable  by  delivery.  Hannum  vs.  Bicharchon,  (48  Vt., 
508.)  Independent,  therefore,  of  any  matter  of  indorsement, 
what  implied  warranty  is  there  in  the  transfer  of  a  promis- 
sory note?  Two  things  are  clear  under  the  authorities :  1st, 
that  there  is  an  implied  warranty  of  the  genuineness  of  the 
signatures;  and,  2d,  that  there  is  no  warranty  of  the  solvency 
of  the  parties.  It  is  unnecessary  to  more  than  refer  to  a  few 
of  the  authorities  upon  thesa  propositions.  Byles  on  Bills, 
123,  125,  and  cases  in  notes;  Jones  vs.  Bt/de^  5  Taunt.,  488; 
Gurney  vs.  Womeraley^  4  Ell.  &  Bl.,  133;  Oompertz  vs.  Bart-- 
leU,  24  Eng.  Lxw  &  Eq.,  156;  Terry  vs.  BiaseU,  26  Conn.,  23; 
Merriam  vs.  Wolcott,  3  Allen,  259;  Aldrich  vs.  Jackson ^  5  B.  1., 
218;  LobddlvQ.  Baker,  3  Mete.,  469;  1  Add.  on  Cont.,  152; 
EUis  vs.  IVild,  6  Mass.,  321;  Eagle  Bank  vs.  Smith,  5  Conn., 
71;  Shaver  y^.  Ehle,  16  Johns.,  201;  Damont  vs.  Williamson, 
18  Ohio  St.,  515;  2  Parsons  on  Notes  and  Bills,  chap.  2,  §  2. 

But  in  the  case  at  bar  the  signature  of  the  makers  was 
genuine.  The  objection  is,  that  it  was  never  his  legal  obliga* 
tion  to  the  fall  amount  for  which  it  purported  to  be.  How 
far  is  there  any  implied  warranty  in  this  respect?  A  refer- 
ence to  some  of  the  leading  cases  will  throw  light  upon  this 
question. 

In  ThraU  vs.  Neweli,  (19  Vt.,  203,)  it  appeared  that  one  of 
the  makers  of  a  note  was  insane.  The  vendor  made  a  written 
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assignment,  in  which  was  a  description  of  the  note,  and  the 
Court  construed  this  as  an  express  warranty  that  the,  instru- 
ment was  the  legal  obligation  of  the  apparent  makers,  and 
one  being  incapable  of  contracting,  gave  judgment  against 
the  yendor  on  account  of  this  breach  for  the  amount  receired 
bj  him.  While  the  judgment  of  the  Court  is  rested  upon 
the  fact  of  an  express  warranty,  the  judge  who  writes  the 
opinion  expresses  his  individual  conviction  that  the  same 
result  would  follow  on  a  mere  transfer  without  any  express 
warranty,  and  quotes  approvingly  an  extract  frem  Band's 
edition  of  Long  on  Sales,  that  ''there  is  an  implied  war- 
ranty in  every  sale  that  the  thing  sold  is  that  for  which  it 
was  sold.** 

Li  LobdM  vs.  Baker ^  (3  Mete.,  469,)  it  appeared  that  the 
owner  of  a  note  procured  the  indoilsement  of  a  minor  and 
then  put  the  paper  in  circxdation.  He  was  held  liable  to  a 
subsequent  holder.  Chief  Justice  Shaw>  delivering  the 
opinion  of  the  Court,  says:  "Whoever  takes  a  negotiable 
security  is  understood  to  ascertain  for  himself  the  ability  of 
the  contracting  parties,  but  he  has  a  right  to  believe  without 
inquiring  that  he  has  the  legal  obligation  of  the  contracting 
parties  appearing  on  the  bill  or  note.  Unexplained,  the  pur- 
chaser of  such  a  note  has  a  right  to  believe  upon  the  faith  of 
the  security  itself  that  it  is  indorsed  by  one  capable  of 
binding  himself  by  the  contract  which  an  indorsement  by 
law  imports." 

In  Hannum  vs.  BicharcbaHf  (48  Vt.,  5()8,)  a  note  was  given 
for  liquor  sold  in  violation  of  law  and  was  by  statute  void. 
Defendant  knew  its  invalidity,  transferred  it  by  an  indorse- 
ment without  recourse,  and  he  was  held  liable  to  his  vendee. 

In  Ddawmt  Bank  vs.  Jarvis,  (20  N.  T.,  226,)  a  usurious 
note  was  sold  and  the  vendor  was  adjudged  liable,  not  merely 
for  the  money  received  by  him,  but  also  the  costs  paid  by 
his  vendee  in  a  suit  against  the  makers  on  the  note. 

In  the  opinion  Mr.  Justice  Comstock  uses  this  language : 
'*  The  authorities  state  the  doctrine  in  general  terms,  that  the 
vendor  of  a  chose  in  action,  in  the  absence  of  express  stipu- 
lation, impliedly  warrants  its  legal  soundness  and  validity. 
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In  peculiar  circumstances  and  relations  the  lav  may  not 
impute  to  him  an  engagement  of  this  sort.  But  if  there  are 
exceptions  they  certainly  do  not  exist  where  the  invalidity  of 
the  debt  or  securiiy  sold  arises  out  of  the  vendor's  own  deal* 
ing  with  or  relation  to  it.  In  this  case  the  defendant  held  a 
promissory  note  which  was  void,  because  he  had  himself 
taken  it  in  violation  of  the  statutes  of  usury.  When  ha  sold 
the  note  to  the  plaintiffs  and  received  the  cash  therefor,  by 
that  very  act  he  affirmed  in  judgment  of  law  that  the  inBira«> 
ment  was  unattainted,  so  iar  at  least  as  he  had  been  con- 
nected with  its  origin." 

In  Young  vs.  Cole^  (3  Bing.  N.  C,  724,)  certain  bonds  were 
sold  as  Guatemala  bonds,  which  turned  out  afterward  to  be 
lacking  the  requisite  seal,  and  the  vendor,  though  ignorant 
of  the  defect  and  innocent  of  wrong,  was  compelled  to  re- 
fund the  money.  The  thing  in  fact  sold  was  not  the  thing 
supposed  and  intended  to  be  sold. 

In  Oombertz  vs.  Bartlett,  (24  Eng.  Law&Eq.,  156,)  the 
plaintiff  discounted  for  the  defeodant  an  unstamped  bill, 
purporting  on  its  face  to  have  been  a  foreign  bill,  drawn  at 
Sierra  Leone  and  accepted  in  London,  but  which  was  in  fact 
drawn  in  London.  If  actually  a  foreign  bill,  it  required  no 
stamp  and  was  valid,  but  being  an  inland  bill,  it  required  a 
stamp  to  make  it  a  valid  bill  in  a  Court  of  Law.  The  ao« 
ceptance  was  genuine,  and  the  acceptor  had  previously  paid 
similar  bills.  But  the  acceptor  becoming  bankrupt,  the 
Commissioner  refused  to  allow  it  against  his  estate  because 
not  stamped.  Thereupon  plaintiff,  who  had  sold  tiie  bill 
and  been  compelled  to  take  it  up,  brought  his  action  to 
recover  the  price  he  had  paid  for  it,  and  the  action  was  sus- 
tained. Lord  Cahpbell,  before  whom  the  case  had  been 
tried,  and  who  then  held  adversely  to  the  plaintiff,  said:  ''I 
then  thought  that  the  rule  caveat  emptor  applied;  but  after 
hearing  the  argument  and  the  authorities  cited,  I  think  the 
action  is  maintainable,  and  upon  this  ground,  that  the  article 
sold  did  not  answer  the  description  under  which  it  was  sold. 
If  it  had  been  a  foreign  bill,  and  there  had  been  any  secret 
defect,  the  risk  would  have  been  that  of  the  purchaser;  but 
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liere  it  must  be  taken  that  the  bill  was  sold  as  and  for  that 
which  it  purported  to  be.  On  the  face  of  the  bill  it 
purported  to  be  drawn  at  Sierra  Leone,  and  it  was  sold 
as  answering  the  description  of  that  which  on  its  face  it 
purported  to  be.  That  amounted  to  a  warranty  that  it  really 
was  of  that  description." 

In  Ticonic  Bank  vs.  Smiley^  (27  Me.,  225,)  an  over-due 
i^ote  was  transferred  and  with  this  indorsement:  ''  Indorser 
not  holden,"  yet  it  was  decided  that  the  indorser  was  liable 
to  his  vendee  for  any  payment  made  on  the  note  before  .the 
transfer  or  any  set-off  existing  against  it  of  which  the  note 
gave  no  indication  and  the  vendor  no  information. 

In  Snyder  vs.  BenOy  (38  Iowa,  329,)  it  was  held  that  there 
is  an  implied  warranty  that  there  has  been  no  material  altera- 
tion in  the  paper  since  its  execution.  The  Court  says :  '*  We 
have  no  doubt  that  there  is  an  implied  warranty  of  the  trans- 
ferrer that  there  is  no  defect  in  the  instrument  as  well  as  that 
the  signature  of  the  maker  is  genuine."  See,  also,  Blethen 
vs.  Lovervng^  58  Me.,  437;  Ogden  vs.  Blydefihurgh^  1  Hilt., 
182;  Fakt  vs.  SwUh,  2  Abb.,  (N.  Y.  App.,)  76;  2  Parsons  on 
Notes  and  Bills,  chap.  2,  g  2,  and  cases  in  notes;  Terry  vs. 
BisseUy  26  Conn.,  23;  1  Daniels  on  Neg.  Instruments,  g  670. 

In  this  the  axithor  thus  states  the  law:  ''When  the  in* 
dorsement  is  without  recourse,  the  indorser  specially  declines 
to  assume  any  responsibility  as  a  party  to  the  note  or  bill; 
but  by  the  very  act  of  transferring  it  he  engages  that  it  is 
what  it  purports  to  be — the  valid  obligation  of  those  whose 
names  are  upon  it.  He  is  like  a  drawer  who  draws  without 
recourse;  but  who  is,  nevertheless,  liable  if  he  draws  upon  a 
fictitious  party  or  one  without  funds.  And,  therefore,  the 
holder  may  recover  against  the  indorser  without  recourse: 
(1)  If  any  of  the  prior  signatures  were  not  genuine ;  or  (2) 
if  the  note  was  invalid  between  the  original  parties  because 
of  the  want  or  illegality  of  the  consideration;  or  if  (3)  any 
prior  party  was  incompetent;  or  (4)  the  indcrser  was  with- 
out title.** 

These  authorities  fully  sustain  the  ruling  of  the  District 
Court.    The  note  was  not  the  legal  obligation  of  the  maker 
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to  the  fall  amount.  As  to  the  nsnrioiis  portion  it  was  as  if 
it  were  no  note. 

This  was  a  defect  in  the  very  inception  of  the  note/  It  was 
known  to  the  vendor  and  arose  ont  of  his  own  dealings  in  the 
matter.  By  all  these  authorities  there  is  lUi  implied  warranty 
against  such  a  defect,  and  the  vendor  is  liable  for  a  breach 
thereof. 

The  suggestion  of  counsel  that  the  change  in  the  usury 
law  by  the  legislation  of  1872  affected  the  right  of  recovery 
upon  the  note  has  been  already  decided  adversely  in  the  case 
of  Jenneaa  vs.  Cutler^  (12  Kans.,  600.) 

The  judgment  will  be  affirmed. 

All  the  justices  concurring. 


Recent 


PABTNEBSHIP  LAW. 

Action  hy  one  Partner  against  Another* — An  action  at  law 
can  be  maintained  by  one  partner  against  another  to  recover 
a  balance  due  whenever  the  adjustment  of  the  matter  in  con- 
troversy does  not  involve  the  settlement  of  any  partnership 
account.  A  partnership  between  W.  and  L.  was  dissolved 
by  mutual  consent,  W.  agreeing  to  take  flie  partnership 
property  and  the  book  accounts,  and  to  pay  L.  therefor  $30U. 
After  payment  of  this  sum,  W.  discovered  that  many  of  the 
book  accounts  had  been  paid  to  L.  prior  to  the  dissolution, 
and  that  he  had  failed  to  credit  them.  W.  brought  an  action 
against  L.  to  recover  the  amount  so  paid  to  L.  Hdd^  that 
the  action  was  well  brought.  The  Court  said:  '*  Appellant 
'  claims  that  plaintiff  could  only  recover,  if  at  all,  by  institut* 
ing  proceedings  in  a  Court  of  Equity  to  repudiate  his  con- 
tract of  purchase,  and  to  open  up  and  settle  the  accounts 
between  the  partners.  This  position  is  not,  in  our  opinion, 
tenable.  In  order  to  enable  one  partner  to  maintain  an 
action  at  law  against  his  copartner  for  a  luilance  due  on  set- 
tlement of  accounts,  it  is  necessary  that  there  should  have 
been  a  balance  found  and  agreed  upon  by  both  parties.  {Ron 
vs.  CarnM,  45  Cal.  136;  Bidjway  vs.  Grant,  17  111.  118;  Par- 
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sons  on  Partnership,  278.)  The  testimony  oflered  upon  the 
•part  of  the  respondent,  shows  that  both  partieo  examined  the 
books  and  accounts  kept  by  the  firm;  that  Wicks  believed, 
and  had  reason  to  believe,  that  the  accounts  sued  for  had  not 
been  paid ;  and  that  there  was  fraud  and  deception  upon  the 
part  of  Idppman  in  failing  to  give  the  proper  credits,  or  to 
notify  Wicks  that  the  accounts  had  been  paid.  It  is  expressly 
•averred  in  the  complaint,  that  a  final  balance  was  struck  and 
4wcertained,  and  this  allegation  is  not  denied  in  the  answer. 
We  are  of  the  opinion  that  the  facts  of  this  case  bring  it  sub- 
stantially within  the  rule  above  stated.  The  accounts  are 
shown  to  have  been  '  cut  out  from  the  partnership,'  and  this 
is  all  that  the  law  requires.  (Parsons  on  Partnership,  282.) 
An  action  at  law  can  always  be  ofttintained  by  one  copai*tner 
against  another  for  any  money  that  has  been  withdrawn  by 
'  him  in  excess  of  his  share.  Wiggin  vs.  CumivgSy  (8  Allen, 
354.)  In  the  present  case  it  appears  that  Wicks,  in  ignorance 
of  the  true  state  of  the  accounts,  was  induced  by  the  de- 
ception of  Lipmann  to  pay  more  than  he  would  have  paid 
had  he  been  informed  of  the  true  state  of  the  facts,  and  inas* 
much  as  the  adjustment  of  the  matters  in  controversy  does 
not  involve  ^e  settlement  of  any  partnership  [accounts,  the 
plaintiff  is,  upon  well-settled  principles,  entitled  to  maintain 
this  action."  (Parsons  on  Partnership,  284;  Adams  y&.  Funky 
Si  111.  219;  Bu86eU  vs.  GrimeSy  46  Mo.  411;  Cro^yxs.  NicholSy 
8  Bos.  450.)  Nevada  Sap.  Ct.,  October,  1878.  IVicks  vs. 
Lippman.     Opinion  by  Hawley,  C.  J. 

BighUi  of  Partners  inter  sese— purchase  by  one  Partner  tvUh 
Partnership  funds. — When  property  is  purchased  with  part- 
nership funds,  it  inures  to  the  benefit  of  the  partnership. 
Each  partner  is  a  principal,  and  also  is  agent  for  every  other 
member  of  the  firm;  and  a  purchase  made  by  one  partner 
with  the  funds  of  another  partner  inures  to  the  benefit  of  such 
partner,  and  cannot  be  applied  by  the  agent  to  his  own  per- 
sonal profit.  Thus  C.  and  S.  were  partners,  C.  managing  the 
business  and  receiving  the  money.  0.  having  partnership 
funds  in  his  hands,  and  being  about  to  make  large  sales  of 
the  firm  property,  purchased  a  claim  against  S.  for  26  per 
cent,  of  its  face,  and  in  his  settlement  with  8.  sought  to  ap* 
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plj  the  accoiint  against  the  partnership  fands  in  his  hands. 
In  an  action  on  the  chdm,  hddy  tiiat  C.  wonld  recpver  ho  mora 
than  he  had  paid  for  the  claim.    The  Court  said:  *'The  mla 
is  weU  settled  that  the  authority  of  a  partner  to  dispose  of 
the  partnership  funds  extends  only  to  the  business  of  the 
partnership  itself ;  and  any  disposition  of  these  funds  by  any 
partner  beyond  said  purpose  is  in  excess  of  his  authority  as 
a  partner,  and  a  misappropriation  of  the  funds,  for  which  the 
partner  is  responsible  to  the  partnership.     {Bogersys.  Batck^ 
ehr,  12  Pet.  230;  Ddb  vs.  Hal^,  16  Johns.  34;  (TramTS.  Cadn 
toeUy  5  Cow.  489;  Homer  vs.  Wood^  11  Cnsh,  62;  Purdy  vs. 
Powers,  6  Barr.  492;  Gredey  ts.  Wydh,  10  N.  H.  15;  Sauntry 
vs.  Dunlap,  12  Wis.  464;  Vilas  vs.  Bangs,  36  Id.  136.)    Let 
us  apply  this  principle  to  the  case  at  bar.    Here,  during  the 
existence  of  the  partnership,  and  while  one  of  the  partners 
was  holding  a  large  surplus  of  profits  in  his  hands  belonging 
to  his  copartner,  he  purchases  a  claim  against  his  copartner 
for  a  little  more  than  twenty-five  cents  on  the  dollar  of  its 
face  value,  and  seeks  to  set  it  up  against  his  copartner  for 
the  entire  sum  due  on  the  face  of  the  contract.     Where  a 
transaction  is  carried  on  with  partnership  funds,  it  inures  to 
the  benefit  of  the  partnership.    No  partner  has  a  right  to 
use  the  partnership  stock  or  funds  for  his  own  private  benefit. 
The  law  of  partnership  is  but  a  branch  of  the  law  of  prin* 
cipal  and  agent.    Each  partner  is  a  principal,  and  each  is  an 
agent  for  every  other  partner,  and  within  the  scope  of  the 
partnership  all  are  bound  by  the  contracts  of  one.     Partners 
owe  to  each  other  the  most  perfect  good  faith,  reasonable 
diligence,  and  the  exercise  of  their  best  judgment  and  dis- 
cretion.    Profits  made  by  an  agent,  inure  to  the  benefit  of 
his  principal.      (Story  on  Agency,  §  210,  and  cases  cited.) 
And  why  should  not  the  same  rule  obtain  in  cases  of  partner- 
ship, particularly  where  the  partner  is  holding  back  the  pro- 
portion of  funds  due  his  copartner?     In  such  a  case,  it  is 
safe  to  assume  that  the  purchase  was  made  with  funds 
belonging  to  his  copartner,  it  being  sought  to  apply  the 
claim  in  satisfaction  of  the  amount  due.     Nebraska  Sup.  Ci, 
April  9,  1879.     Cairon  vs.  Shepherd .    Opinion  by  Maxwell, 
C.J. 
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Giirreiit  Topics. 

YoLUXX  52  of  Oalif ornia  Beports  will  be  ready  tot  deUveiy 
in  a  few  days. 

Wb  will  publish  in  our  next  number  the  opinion  of  Mr. 
Justices  FiSLD  and  Sawyeb,  in  the  Chinese  '*  Queue  Case.'^ 

Kow  that  our  Supreme  Oourt  has  determined  to  hear  no 
oases  at  this  term>  except  criminal  cases,  and  those  of  a  pub* 
lie  nature,  we  may  confidently  say  to  our  patrons,  that  we 
will  soon  place  before  them  quite  a  number  of  opinions,  as 
it  is  the  purpose  of  the  Oourt  to  dispose  of  all  the  business 
now  before  them  by  the  end  of  the  year. 

The  Supreme  Court  of  this  State  has  entered  an  order 
that  no  causes  be  heard  at  this  t«rm,  except  criminal  causes, 
and  causes  involying  public  interests.  Presumably,  the  rea* 
son  for  making  such  an  order  is,  that  the  Court  now  has 
before  it  as  many  cases,  which  have  already  been  argued  and 
submitted  as  can  be  considered  and  disposed  of  before  the 
new  Court,  under  the  New  Constitution,  gets  at  its  labors. 
To  hear  ailments  upon  causes,  not  possible  to  be  disposed 
of  by  the  present  bench,  would  entail  much  useless  labor 
upon  the  attorneys  of  record  in  such  cases,  besides  the  loss 
of  time  to  the  Court;  for  a  re-argument  wotdd  have  to  be 
made  before  the  new  Court.  Notwithstanding  such  an  order 
win  carry  over  a  long  calander  of  cases,  the  delay  seems  un* 
avoidable. 
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Sl^)reme  Gonrt  of  Oregon. 

January  Term,  1879. 


BAM8AT,  Bebpondent,    vs.  L00MI8  d  al,  AppELLAins. 

1.  In  a  complaint  to  reform  a  deed  for  an  alleged  mistake  in  the  desoription 
of  the  land  the  oompiaint  ia  anfficient,  if  it  set  out  the  defediT^ 
desoription  and  the  true  description  and  allege  the  mistake. 

3.  A  deed  which  is  def ectiTe  is  not  so  far  void  that  in  a  suit  to  reConn  it^  it 

cannot  be  need  as  endence  to  proTe  nneqniTocal  deolaxationa  of  the 
grantor  contained  in  it. 
8.    Land  claimed  under  the  "  donation  act "  is  segregated  when  the  notifica- 
tion is  filed. 

4.  Land  claimed  nnder  the  '*  donation  act "  in  which  the  settler  has  resided 

for  four  years,  and  onhiTated  it  during  that  time,  can  be  ac^d  by  such 
'  settler  before  the  patent  is  isaned. 
6.    In  a  suit  to  reform  a  deed,  lands  which  were  not  indnded  in  the  deed, 
bnt  omitted  by  mistake,  may  be  inserted  in  the  deed  aa  reformed. 

Per  Curiam. 

The  first  point  presented  in  this  case,  is  whether  the  alle* 
gations  in  the  oompiaint  are  sufficient  to  show  a  cause  of 
suit. 

The  complaint  set  out  the  description  of  the  land  as  con- 
tained in  the  def ectiye  deed,  and  then  says  that  it  was  the 
intention  of  the  grantors  to  conyey  a  parcel  of  land,  not  as 
described  in  the  deed,  but  having  a  description  which  is 
given,  and  alleges  that  the  description  in  the  deed  does  not 
describe  the  land  intended  to  be  conveyed;  that  the  parties 
supposed  the  deed  did  convey  the  land  bounded  by  the 
alleged  true  description.  All  that  is  necessary  in  the  com- 
plaint is,  that  it  shall  plainly  show  to  the  Court  the  alleged 
mistake  which  it  is  asked  to  correct,  and  if  the  false  descrip- 
tion and  the  true  description  are  both  set  out  in  the  com-^ 
plaint,  the  .  Court  is  informed  of  all  the  facts  which  are 
necessary  to  enable  it  to  grant  the  relief  prayed  for.  (1st 
Abbott's  forms,  page  686;  2  Estees'  pleadings,  430.)  It  was 
claimed  by  the  attorney  for  appellant  that  the  original  con-, 
tract  of  sale  should  be  set  out;  this  is  true,  but  it  is  set  out. 
The  stcitement  in  a  complaint,  that  a  party  sold  lot  two,  but 
by  mistake,  made  a  deed  to  lot  one,  states  the  whole  contract 
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8o  far  as  the  desoription  of  the  thing  sold  is  concerned;  by 
this  statement  the  Conrt  is  informed  that  the  deed  is  made 
for  lot  one,  and  that  it  ought  to  be  for  lot  two,  and  the  Conrt 
is  asked  to  insert  in  the  deed  the  word  two  instead  of  one* 
More  words  could  not  make  tlie  matter  any  plainer,  and  this 
is  all  that  is  required  in  practice.  If  the  mistake  is  denied, 
then  an  issue  is  made,  which  must  be  determined  by  the 
evidence.  Some  question  was  made  as  to  the  amount  of 
evidence  necessary  to  reform  a  deed.  When  the  answer 
denied  the  alleged  mistake.  This  question  was  settled  in  the 
case  of  GHOespie  ts.  Moore,  (Johnson's  Chancery  Pr.,)  where 
it  was  held  that  a  mistake  could  be  established  by  oral  testi- 
mony, and  such  has  been  the  practice  of  this  Court  in  several 
cases  heretofore  considered.  (Lewis  vs.  Lewis,  4th  Oregon, 
177;  MaUkews  vs.  Eddy,  4th  Oregon,  page  226;  Newecni  vs. 
Oreentvood,  page  119;  and  Baymand  vs.  C(^ee,  5  Oregon, 
132.)  In  the  case  of  Newson  vs.  Oreenwaod,  in  speaking  of 
the  character  and  amount  of  the  evidence  necessary  to  show 
a  mistake  in  a  deed,  the  Court  say,  '**  the  evidence  must  be 
clear  and  satisfactory,  so  as  to  establish  the  mistake  to  the 
entire  satisfaction  of  the  Court.'' 

In  this  class  of  cases  where  the  deed  sought  to  be  reformed 
shows  imperfection  on  its  face,  as  it  does  in  this  case,  this 
fact  is  evidence  to  show  that  it  does  not  express  the  intention 
of  the  parties.     The  deeds  in  this  case  in  the  description  of 
the  land  are  definite.  The  first  course  is  northwest  160  rods, 
the  next  southwest  100  rods,  thence  north  60,  east  160  rods» 
thence  north  to  the  place  of  beginning,  not  giving  the  length 
of  the  last  line;  these  courses  cannot  be  liieraUy  correct  and 
describe  and  bound  100  acres  of  land;  so,  it  is  evident  the 
parties  to  the  deed  containing  this  description  were  in  error 
in  that  description  of  the  100  acres.    This  needs  no  parol 
proof,   for  it  is  to  be  presumed  the  parties  intended  to 
describe  and  convey  some  definite  piece  of  land  by  this  deed 
of  the  area  of  100  acres.    Now  the  plaintiff  comes,  and  in 
his  complaint  shows  to  the  Court  what  land  it  was  the  inten- 
tion of  the  grantors  in  these  deeds  to  convey,   and  the 
grantees  to  receive,  and  this  is  denied.    Plaintiff  claims  that 
the  land  intended  to  be  conveyed  was  100  acres  in  the  north- 
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east  comer  of  the  donation  land  claim  of  James  Loomis,  ex- 
tending 160  rods  on  the  north  line  and  100  rods  on  the  east 
line  of  said  claim,  and  being  in  the  form  of  a  parallelogram 
160  rods  long  and  100  rods  wide.  Now»  let  ns  examine  the 
evidence,  and  see  if  plaintiff  has  proved  his  obligation  by 
evidence,  which  should  fully  satisfy  the  Court. 

1.  Let  uif  examine  this  deed  which  is  sought  to  be  re- 
formed. The  description  in  it  is  a  parcel  of  land  in  Molt- 
nomah  County,  commencing  at  the  northeast  comer  of  James 
Loomis'  claim,  thence  northwest  on  said  claim  line  160  rods, 
thence  southwest  100  rods,  thence  north  60,  east  160  rods, 
thence  north  on  said  claim  line  to  the  place  of  beginning,  so 
as  to  include  100  acres,  and  being  a  part  of  the  claim  held 
by  Mr.  Loomis  as  a  donation. 

It  was  admitted  that  the  courses  given  in  this  case  cannot 
agree  with  the  claim  lines,  therefore  claim  lines  which  are 
monuments  must  govern,  and  the  courses  must  be  rejected. 
Thus  rejecting  the  courses,  the  description  is  beginning  at 
the  norttieast  comer,  that  is  a  fixed  point,  but  the  course 
having  been  found  incorrect  is  rejected,  and  we  must  inquire 
in  what  direction  the  first  course  was  intended  to  run;  it  was 
to  be  on  the  claim  line,  and  from  the  northeast  comer.  Now, 
let  us  go  to  the  last  line,  which  is  described  in  these  words, 
*^  thence  north  to  the  place  of  beginning;"  it  must  then  ap- 
proach the  northeast  comer  from  the  south,  and  it  comes 
from  the  end  of  the  third  line  which  was  160  rods  long,  and 
the  land  intended  to  be  conveyed  was  100  acres.  The  length 
of  the  three  first  lines  being  given  being  respectively  160, 
100  and  160  rods,  and  the  four  lines  enclose  an  area  of  100 
acres,  the  fourth  line  must  be  100  rods  long,  and  the  long 
lines  must  be  parallel  to  each  other,  as  also  the  short  lines, 
and  the  tract  of  land  a  parallelogram,  and  as  the  fourth  or 
last  line  comes  to  the  northeast  comer  (the  place  of  be- 
ginning) from  the  south,  and  on  a  line  of  said  land  claim. 
This  land  would  necessarily  be  in  the  northeast  comer  of 
this  land  claim,  extending  160  rods  on  the  northern  line  and 
100  on  the  eastern  line  of  the  claim,  if  the  land  claim  was 
bounded  by  lines  running  to  the  cardinal  points.  But  the 
evidence  shows  that  the  northern  line  of  the  claim  runs  north 
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68  degrees  east,  and  the  eastern  line  runs  north  about  23 
degrees  west,  so  that  both  these  lines  approach  the  northeast 
comer  bearing  north.  So,  we  will  look  farther  into  the  tes* 
timony  to  see  in  which  direction  the  first  named  line,  of  160 
rods,  runs,  that  is,  did  it  run  westerly  along  the  northern 
line  of  the  claim,  or  along  the  eastern  line  bearing  south  by 
east. 

It  appears  from  a  deed  in  evidence,  executed  by  Christo- 
pher Loomis,  over  to  the  heirs  of  James  Loomis,  that  he 
recognized  this  land  as  being  in  the  northeast  comer  of  this 
land  claim,  and  Extending  100  rods  on  the  eastern  and  160 
rods  on  the  northern  claim  line;  also,  the  same  in  deed  of 
(George  W.  Fuller  and  wife,  who  were  also  heirs  of  said 
Loomis.  William  Gatton,  who  owned  a  land  claim  adjoining 
Loomis  on  the  north,  swears  that  he  knew  the  lines  of  the 
Loomis  claim ;  that  he  knew  them  as  early  as  1863 ;  that 
there  was  a  blazed  line  around  the  claim  and  stakes  at  the 
comers,  and  that  in  1868  a  surveyor  surveyed  the  north  line 
of  this  claim  and  set  a  stake  on  the  division  line  between 
James  Loomis  and  wife,  where  that  line  terminates  on  the 
north  line  of  the  claim;  also,  that  said  surveyor  run  a  part 
of  the  division  line  between  James  Loomis*  and  wife,  and 
that  a  stake  was  set  on  this  line  100  rods  from  said  north 
line.  And  said  witness  further  states,  that  James  Loomis 
told  him  that  he  had  set  a  stake  on  this  division  line  100  rods 
from  the  north  line  of  his  claim,  and  that  it  was  the  comer 
of  the  land  he,  Loomis,  had  sold  to  Perry  Parker,  or  where 
that  piece  came  to.  Witness  also  states  that  Loomis  told 
him  he  did  not  set  a  stake  at  the  southeast  comer  of  this  100 
acre  tract  because  it  came  in  the  lake. 

There  is  no  evidence  that  directly  contradicts  these  state- 
ments or  tends  directly  to  prove  that  the  100  acre  tract  was 
in  any  other  location.  And  the  deed  shows  that  it  was  the 
intention  of  James  Loomis  to  convey  100  acres  of  land;  so, 
the  only  matter  to  be  determined  is  its  location.  A  deed  in 
which  the  description  of  the  land  is  so  uncertain  as  that  the 
location  of  the  land  cannot  be  determined  from  the  deed,  is 
not  on  that  account  so  void  that  it  cannot  be  used  in  a  pro- 
ceeding to  correct  it  as  evidence  of  unequivocal  declarations 
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of  the  grantor  contained  in  it,  as  in  this  case  the  deed  is 
evidence  that  the  piece  intended  to  be  conyeyed  was  100 
acres,  and  that  it  was  in  the  said  chiim  of  LoomiSi  and  had 
its  northeast  comer  at  the  northeast  course  of  the  claim,  and 
taking  all  the  evidence  in  this  case  we  think  it  is  sufficient 
to  show  that  the  land  intended  to  be  convejed  is  as  claimed 
in  the  complftint,  and  so  far  as  the  mistake  alleged  in  com- 
plaint is  concerned,  it  is  established  by  the  evidence. 

It  was  claimed  in  the  argument  that  a  Court  of  Equity  would 
not  correct  a  deed  so  as  to  make  it  cover  land  which  was  not 
mentioned  in  it,  and  consequentlj,  no  relief  could  be 
granted  in  this  case.  It  is  a  common  practice  of  Courts  of 
Equity  to  correct  mortgages  so  as  to  cover  lands  which  were 
intended  to  be  pledged  for  debts,  but  by  mistake  were 
omitted  from  the  mortgage,  or  when  the  mortgage  described 
other  land  than  that  intended,  to  so  correct  it  as  to  describe 
the  land  intended  to  be  mortgaged;  there  can  be  no  sound 
reason  urged  why  a  man  shall  lose  a  parcel  of  land  which  he 
has  by  mistake  included  in  a  deed  stricken  out  because  he 
has  not  paid  for  it,  and  not  have  a  parcel  of  land  inserted  in 
a  deed,  which  by  mistake  was  left  out  for  which  he  has  paid 
the  full  consideration,  and  there  is  no  such  distinction  in 
reason  or  by  authority. 

It  is  further  claimed,  that  no  relief  can  be  had  in  this  case, 
because  the  final  survey  of  this  claim  was  not  made,  and  the 
exact  location  of  the  land  determined  until  after  the  death  of 
James  Loomis,  and  that  the  land  went  to  the  heirs  of  James 
Loomis  by  the  XJ.  8.  patent,  which  in  this  case  was  issued  to 
the  widow  and  heirs.  That  is,  that  there  was  no  segregation 
of  the  land  before  the  final  survey;  we  think,  such  is  not  the 
rule ;  the  settler  is  required  to  describe  this  land  in  his  noti- 
fication, and  when  such  notification  is  filed,  the  land  is  seg- 
regated; and  such  was  held  to  be  the  law  in  the  case  of  Fiia^ 
patrick  vs.  Du  Bois  et  al.,  (2  Sawyer,  page  434,)  tried  before 
the  United  States  Circuit  Court  of  Oregon,  and  from  the 
time  of  filing  the  notification,  the  settler  has  in  the  land  an 
estate  of  inheritance  which  can  be  defeated  only  by  his  fail- 
xire  to  comply  with  the  act  of  Congress.  It  is  also  claimed, 
that  patent  being  issued  to  the  heirs  of  James  Loomis,  that 
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they  take  this  land  free  from  any  inomnbrance  on  it,  created 
by  James  Loomis;  whose  estate  in  the  land  ended  with  his 
life.  This  point  has  been  decided  adversely  to  this  propo- 
sition by  this  Court,  in  the  case  of  Ddph  vs.  Barney ^  Oregon, 
when  it  was  held  that  a  settler  on  the  public  land  under  the 
donation  law  of  Oregon,  holding  under  the  fourth  section  of 
this  act,  after  four  years'  residence  and  cultiyation,  had  an  es* 
tate  in  fee  in  the  land  which  he  could  sell  before  he  obtained 
a  patent  thereto,  and  that  his  heirs,  on  receiving  the  patent 
idfter  his  death,  were  bound  by  his  deed,  and  took  the  patent 
subject  to  such  sale,  and  that  decision  is  decisive  of  this 
point  in  this  case. 

•  Having  considered  all  the  points  necessary  to  a  decision  of 
this  case,  it  is  ordered^  that  the  decree  of  l^e  Circuit  Court 
be  affirmed. 


United  States  Gircnit  Court, 

DI8TBI0T  OP  OEEGON. 


B.  L.  LEWIS, 

vs. 

The  OEEGON  CENTBAL  RAILWAY  CO. 

ACTION  TO  RECOVSR  POSSESSION  OF  REAL  PBOPERTT. 

(1)  Dbxubbbb.  a  demurrer  does  not  lie  to  a  part  of  a  plea  or  defence,  or  im<* 
material  matter  therein,  but  it  most  deny  its  sufficiency  as  a  whole. 

(9)  PxiSA  or  Easbmbmt.  A  plea  which  states  that  the  defendant  in  an 
action  of  ^eotment  is  the  owner  of  a  perpetual  right  of  way  oTer  the 
premises  in  controyersiy,  and  that  ihe  owners  thereof  granted  it  the 
same,  is  a  sufficient  statement  of  the  nature  and  duration  of  such  es* 
tate  or  interest  in  the  premises* 

f/.  H.  Woodward,  for  the  Plaintiff. 
Joseph  N.  Delphi  for  the  Defendant. 

Deaj>t,  3. 

This  is  an  action  to  recover  the  possession  of  lots  one  in 
blocks  6  and  10,  in  the  Portland  Homestead  Association. 

The  complaint  alleges,  that  the  plaintiff  is  a  oitixen  of  the 
State  of  California,  and  the  defendant  a  corporation  duly  or- 
ganized under  the  laws  of  Oregon,  and  doing  business  therein 
as  a  railway  company;  that  the  plaintiff  is  the  owner  in  fee- 
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simple  of  said  premises,  whioh  are  of  the  value  of  $2,000,  and 
the  defendant  wrongfolly  withholds  the  possession  of  the  same. 

The  answer  contains  a  general  denial  of  the  allegations  of 
the  complaint,  except  the  oitusenship  of  the  parties.  It  also 
contains  a  special  defence  to  the  effect  that  tiie  rcMul  of  the 
defendant  is  constmcted  over,  and  operated  upon,  a  certain 
portion  of  said  premises  therein  described,  and  amounting 
to  56*100  of  an  acre,  of  which  it  is  in  the  possession;  that 
in  1889  said  premises  were  the  property  in  fee-simple  of 
Philinder,  wife  of  James  TerwiUiger,  and  that  said  James, 
who  is  still  living,  was  then  in  the  possession  of  the  same, 
and  had  an  estate  therein  for  his  own  life;  that  said  James 
was  also  the  agent  of  his  wife  to  manage  said  lots,  and  re- 
ceive from  the  defendant  compensation  for  the  right  of  way 
across  the  same,  to  construct  and  operate  its  railway  thereon; 
that  as  said  agent,  and  for  himself  in  the  year  aforesaid, 
said  TerwiUiger  received  from  the  defendaoit  the  sum  of 
$1,700  for  timber  taken  by  the  defendant  from  the  premises, 
and  other  lands  of  said  James  and  Philinder  to  aid  in  the 
construction  of  its  railway,  and  in  consideration  thereof, 
also  agreed  that  the  defendant  should  have  a  perpetual  right 
of  way  over  the  premises  for  its  railway,  and  for  the  consider- 
ation aforesaid  then  granted  to  the  defendant  such  right  of 
way  and  it  is  now  the  owner  thereof;  that  the  defendant,  re- 
lying upon  said  agreement,  built  its  railway  over  said  premises, 
and  has  used  the  same  ever  since  for  the  purpose  of  operat- 
ing the  same  between  Portland  and  St.  Joseph;  and  that  the 
interest  of  the  platntiff  in  the  premises  was  acquired  from 
said  James  and  Philinder  after  1869,  and  while  the  defend- 
ant was  in  the  possession  and  use  of  the  same  for  the  pur- 
poses aforesaid. 

The  plaintiff  demurs  to  the  special  defence. 

The  demurrer  is  not  taken  to  the  whole  of  this  plea  or  de- 
fence, but  omits  the  allegations  concerning  the  ownership  of 
the  lots  by  the  Terwilligers  and  the  portion  now  in  possession 
of  the  defendant,  and  also  the  allegation,  to  the  effect  that 
for  the  consideration  mentioned,  said  James  TerwiUiger 
*'  granted  *'  to  the  defendant  said  right  of  way,  and  it  is  now 
the  owner  thereof. 
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A  demurrer  dees  not  lie  to  a  part  of  a  plea  or  defence,  bnt 
it  most  controvert  its  snfficiencj  as  a  whole.  Bedondant  and 
irrelevant  allegations  may  be  stricken  out  of  a  pleading  on  a 
motion,  bnt  they  cannot  be  objected  to  by  demnrrer. 
•  By  §§  771—776  of  the  Or.  Civ.  Code,  taken  from  the 
Statute  of  Frauds  of  29  Charles  U,  it  is  dechired  that  ''  no 
estate  or  interest  m  real  property  "  other  than  a  lease  for  a 
year  can  be  created  otherwise  than  by  operation  of  law  or  a 
writing  subscribed  by  the  party  creating  the  same,  and 
**  executed  with  such  formalities  as  are  required  by  law; " 
and  that  '^an  agreement  *  *  for  the  sale  of  real 
property  or  any  interest  therein  "  is  void,  nnless  the  same  is 
in  writing  and  subscribed  by  the  party  to  be  charged. 

An  easement — ^as  a  right  of  way — ^is  an  interest  in  lands 
within  the  meaning  of  this  provision,  and  cau  only  be  cre- 
ated by  writing.  (I  Wash.  B.  P.  898;  8  Kent  452.)  Upon 
the  agreement  it  was  assumed  that  it  appeared  from  the  de- 
fence, that  the  defendant  never  acquired  any  easement  or 
right  of  way  over  the  premises  for  want  of  a  conveyance  of 
the  same;  and  the  question  principally  discussed  was,  that 
admitting  this  proposition,  whether  or  not  the  transaction  set 
.  forth  in  the  plea  amounted  to  a  license  to  the  defendant  to 
enter  and  occupy  the  premises  for  the  purpose  of  a  railway 
track,  and  if  it  did,  is  the  same  revocable  at  the  pleasure  of 
the  licensor?  I  have  carefully  investigated  the  subject,  but 
upon  an  examination  of  the  pleadings,  I  find  that  as  they  now 
staled  the  question  does  not  arise  upon  the  demurrer. 

The  defendant  having  alleged  in  its  plea  that  it  was  the 
owner  of  the  track  or  tract  upon  which  its  railway  is  con* 
stmcted,  and  that  it  had  a  grant  from  the  plaintiff's  grantor 
of  the  same,  I  am  of  the  opinion  that  there  is  sufScient  in 
the  plea  to  constitute  a  defence  to  the  action,  notwithstanding 
all  the  other  allegations  thereof  may  be  immaterial.  The 
code  (g  316)  only  requires  thd  defendant  to  plead  the  nature 
and  duration  of  its  estate  in  the  premises  or  license,  or  right 
to  the  possession  thereof ,  ''with  the  certainty  and  particu- 
larity required  in  a  complaint."  Now,  in  a  compkdrUy  it  was 
never  necessary  to  state  more  than  that  the  plaintiff  was  the 
owner  of  a  legal  estate  or  interest  in  the  premises,  and  en* 
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titled  to  the  poseeaaion  thereof;  and  whether  said  estate  or 
interest  was  created  by  operation  of  the  law  or  writing,  waa 
nnneoessary  to  state.  {Lamb  tb.  Starr^  1  Ifeadj  353.)  The 
defendants  haying  alleged  that  the  owners  of  the  premises — 
the  Terwilligers — granted  it  the  perpetual  right  of  way 
thereon,  before  making  the  conveyance  nnder  which  •  the 
plaintiff  claimsi  thereby  assert  every  fact  which  the  law  im- 
plies therefrom.  (Chitty,  p.  253.)  A  granfU  can  only  be  made 
by  a  deed,  and  the  iJlegation  ot  the  ezist^ce  ol  a  grant 
necessarily  implies  a  deed,  as  livery  of  siean  is  implied  in 
the  use  of  the  word  ^^infeoffed."  The  defendant  also  al- 
leges in  terms,  that  it  is  the  owner  of  such  right  of  way.  In 
either  case,  it  has  sufficiently  stated  the  nature  and  duration 
of  its  right  to  the  possession  of  the  premises,  or  so  much 
thereof  as  it  defends  for.  WUherd  vs.  WSberg,  4  Saw.  284. 
The  demurrer  is  overruled. 


Supreme  Court  of  Missouri 

June,  1879. 
STATE  vs.  COLMEB. 

ELEOnON — OFFER  OF  OANBIDATS  TO  PERFORM  DUTIES  OF  AM 

OFFICE  FOR  LESS  THAN  SALABT. 

A  candidate  for  a  eoimty  ofiloe  publioly  pledged  faimself  before  tbe  election, 
to  perf onn  the  duties  of  the  office  for  mneh  lew  than  the  compenea- 
tion  eBtablifihed  by  law,  by  reason  whereof  a  sufficient  number  of 
Toters  were  induced  to  vote  for  him  to  secure  him  the  election.  In  an 
action  of  quo  vo(trrantOf  held,  on  demurrer,  that  an  information  setting 
forth  the  above  facts  was  sufficient.* 

At  a  mass  conyention  of  the  voters  and  taxpayers  of  Cal- 
lawaj  Cotmty,  held  in  the  city  of  Fnlton,  Angust  17,  1878, 
there  were  present  abont  one  thousand  citizens  of  the  comity, 
for  the  purpose  of  nominating  candidates  to  be  voted  for, 
for  the  various  county  offices  at  the  general  election  in 
November  of  that  year.     Bespondent,  Collier,  was  a  candi- 

*  In  the  similar  case  of  ^Sto^e  vs.  Church,  (5  Dr.,  375;)  S.  C,  (20  Am. 
Bep.,  746,)  the  information  was  held  bad  for  not  showing  that  the 
Yoters  influenced  by  such  offer  were  taxpayers  of  the  county,  or  would 
otherwise  be  benefited  by  the  perfonnance  of  the  promise. 
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date  before  the  oonvention  for  the  office  of  Probate  Judge 
of  the  oounty,  and  he  offered  a  resolution,  which  was  adopted 
by  the  convention,  requiring  delegates  to  pledge  themselves 
to  perfdrm^the  duties  of  the  various  county  offices  for  much 
less  than  the  compensation  allowed  by  law,  among  others, 
that  of  Probate  Judge  for  11,200.  Bespondent  was  nomi- 
nated for  Probate  Judge,  accepted  the  nomination,  made  the 
pledge  required  by  the  resolution,  and  canvassed  the  voters 
of  the  county  prior  and  up  to  the  day  of  the  election,  pledg- 
ing himself  in  his  public  speeches,  in  the  newspapers  of  the 
county,  and  in  his  personal  solicitations  to  the  voters,  to  per- 
form the  duties  of  the  office,  if  elected,  for  $1,200  a  year, 
declaring  that  the  legal  fees  amounted  to  12,600  per  annum. 
The  ballot,  on  which  respondent's  name  as  a  candidate  was 
printed,  and  which  was  voted  by  the  voters,  was  printed  with 
the  names  of  other  candidates  nominated  at  the  county  con- 
vention, and  was  headed:  *'  Low  Salary  Democratic  County 
Ticket."  At  the  general  election,  November  5,  1878,  re- 
spondent was  elected  Probate  Judge  of  the  county,  receiving 
two  hundred  votes  more  than  his  competitor,  duly  qualified, 
and  entered  upon  the  duties  of  his  office.  The  Attorney 
General,  February  7,  1879,  filed  his  information  in  the 
Supreme  Court  for  writ  of  quo  toarranto  against  respondent, 
setting  up  these  facts,  and  asking  judgment  of  ouster,  to 
which  respondent  demurred,  assigning  specific  reasons  which 
are  sufficiently  noticed  in  the  opinion. 

Jttomey  Oenerctl  8mUh,  for  Relator. 

Boubvare^  8ndl  dk  Flanagan^  for  Bespondent. 

Sherwood,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  legal  sufficiency  of  the  information  being  questioned 
by  the  demurrer,  requires  at  our  hands  an  examination  into 
such  alleged  sufficiency. 

Every  one  will  concede,  that  it  is  of  the  first  importance 
that  popular  elections  should  be  conducted  in  such  a  way  as 
to  exempt  them,  so  far  as  the  infirmities  incident  to  human 
agencies  will  permit,  from  improper  influences.  Here  the 
demurrer  confesses  that  being  induced  by  the  offers  of 
respondent  to  take  for  his  own  use  only  $1,200  out  of  $2,600, 
the  aggregate  fees  of  the  desired  office  of  Judge  of  Probate, 
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two  lumdred  of  the  voters  and  taxpayers  at  the  oountjr  who 
would  otherwise  have  Toted  for  respondent's  rhral,  ehaaged 
their  purpose,  and  yoted  for  respondent,  who,  but  for  snoh 
offers  and  their  acceptance,  wonld  neyer  haye  been  eleeted. 
These  admissions  of  the  demnrrer  throw  the  harden  of  the 
assumed  lawf uhiess  of  his  acts  upon  the  shoulders  of  the 
respondent,  and  the  question  arising  upon  the  admitted  &etB 
is,  whether  the  means  employed  bjhim  to  secure  his  election 
were  lawful  means — means  such  as  this  Court  can  sanction, 
when  the  respondent,  called  upon  by  our  writ  of  quo  warranto^ 
to  disclose  his  title  to  the  office  of  Judge  of  Probate,  die- 
closes  also  that  his  title  must,  for  its  yaliditj,  ultimately  rest 
upon  the  means  of  whose  employment  the  State  in  her  infor- 
mation complains. 

In  the  recent  case  of  State  ys.  Furdg,  (36  Wis.,  213; 
S.  C,  17  Am.  Bep.,  485,)  the  question  raised  by  this  in- 
formation was  learnedly  and  exhaustiyely  discussed,  and  in 
such  a  manner  as  to  leave  nothing  to  be  desired,  and  the 
conclusion  there  reached  that  means  similar  to  those  em* 
ployed  in  the  present  instance  were  not  to  be  tolerated,  and 
that  the  title  to  the  office  secured  thereby  would  be  declared 
invalid.  There  the  contest  was  between  two  individuals  as 
to  whom  was  entitled  to  the  office  of  County  Judge;  the 
relator  claiming  it  in  consequence  of  the  reception  of  twenty- 
three  more  votes  than  the  incumbent,  but  the  latter  claimed 
in  his  answer  that  the  salary  of  County  Judge  was  fixed  at 
$1,000;  that  relator,  being  a  candidate  for  the  office,  pub- 
lished and  circulated  through  the  county  a  promise  addressed 
to  the  electors  thereof,  that  if  elected  County  Judge  he  would 
perform  all  the  duties,  and  furnish  an  office,  and  all  other 
incidentals  except  the  record  books,  for  $600  per  annum 
during  his  term,  and  that  soldy  by  this  offer,  one  hundred  of 
the  voters  of  the  county  were  induced  to  vote  for  relator, 
thus  securing  his  election.  This  was  held  sufficient  on  de- 
murrer. 

I  am  unable  to  distinguish  this  case  in  principle  frmn  that 
one.  Here,  it  is  true,  the  result  of  respondent's  action,  if 
he  complied  with  his  promise,  will  not  be  as  there,  the  en- 
riching d  the  county  treasury — ^by  refraining  from  with- 
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drawing  therefrom  a  sum  of  money,  and  thereby  benefiting, 
pecuniarily,  each  taxpayer  in  the  county— but  the  legal  effect 
of  the  offer  of  the  respondent  is  in  nowise  different;  for 
while  he  does  not  propose  to  enrich  the  treasury  of  the 
county,  as  in  the  Wisconsin  case,  he  does  propose  to  im- 
poverish himself,  and  benefit  every  suitor  who  might  come 
before  him  in  his  judicial  capacity,  by  diminishing  his  lawful 
fees  to  lees  than  one-half  of  their  usual  rate.  In  other 
words,  he  appealed,  and  the  demurrer  admits  he  was  suc- 
cessful in  that  appeal — ^not  to  the  fair  and  honest  judgment 
of  the  voters  touching  his  qualifications  and  fitness  for  the 
office  to  which  he  aspired,  but  to  the  cheapness  with  which 
he  would  discharge  his  judicial  duties.  He  said  to  the  voters 
in  effect  and  with  effect,  ''Elect  me  Probate  Judge  of  your 
county,  and  no  suitor  who  comes  before  me  shall  ever  be 
charged  even  half  the  fees  which  the  law  allows'* — thus 
making  the  office  which  he  sought  not  a  matter  of  qualifica- 
tion, but  of  bargain  and  sale.  It  is  not  necessary,  in  this 
case,  to  show,  as  claimed  by  respondent,  that  he  or  those 
who  voted  for  him,  have  been  guilty  of  the  crime  of  bribery 
in  its  strict  sense.  In  instances  like  the  present — ^instances 
involving  the  freedom  and  purity  of  elections — that  term 
possesses  a  broader  significance.  As  is  well  said  in  the  case 
above  cited,  ''  It  may  properly  be  employed  to  define  acts 
not  punishable  as  crimes,  but  which  involve  moral  turpitude, 
or  are  against  public  policy.''  And  there  the  Court  held 
that,  though  the  answer  did  not  contain  allegations  of  fact, 
showing  that  the  relator,  or  any  of  the  voters  of  the  county, 
had  been  guilty  of  the  criminal  offense  of  bribery,  yet  that 
answer  was  sufficient;  and  that  acts  falling  short  of  that 
crime  in  its  mbre  restricted  and  technical  meaning,  would 
justify  the  rejection  of  votes  cast  for  the  party  made  success- 
ful by  the  employment  of  the  unlawful  means.  And  Hawkins' 
Pleas  of  the  Grown  is  quoted  from  extensively,  and  fuUy 
supports  the  position  taken,  where  he  says:  ''Also  bribery 
sometimes  signifies  the  taking  or  giving  of  a  reward  for 
offices  of  a  public  nature;  and  certainly  nothing  can  be  more 
palpably  prejudicial  to  the  good  of  the  public  than  to  have 
places  of  the  highest  concernment,   on  the  due  execution 
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whereof  the  happiness  of  both  king  and  people  doih  depend, 
disposed  of  ^  not  to  those  who  are  most  able  to  execute  them, 
but  those  who  are  most  able  to  pay  for  them;  nor  can  any . 
thing  be  a  greater  discouragement  to  industry  and  virtue, 
than  to  see  those  places  of  trust  and  honor,  which  ought  to 
be  the  reward  of  those  who,  by  their  industry  and  diligence, 
have  qualified  themselves  for  them,  conferred  on  such  who 
have  no  other  recommendation  but  that  of  being  the  highest 
bidders;  neither  can  anything  be  a  greater  temptation  to 
officers  to  abuse  their  power  by  bribery  and  extortion,  and 
other  acts  of  injustice,  than  the  consideration  of  the  great 
expense  they  were  at  in  gaining  their  places,  and  the  ne- 
cessity of  sometimes  straining  a  point  to  make  their  bazgain 
answer  their  expectation."  (Yol.  1,  ch.  27,  g  3.)  Again,  the 
learned  author  says :  "  It  is  of  the  utmost  importance  to  the 
public  welfare  that,  in  the  administration  of  the  government, 
none  but  persons  competent  to  perform  the  duties  of  their 
offices  should  be  admitted  into  any  department.  But  if  the 
sale  of  offices  were  allowed  to  those  who  have  the  patronage 
and  appointment,  it  is  evident  that  there  would  be  the 
greatest  danger  of  situations  being  filled,  not  by  those  whose 
talents  fitted  them  for  the  station,  but  whose  purses  enabled 
them  to  obtain  it.  The  sale  of  offices  may,  therefore, 
justly  be  ranked  as  an  offense  against  the  political  economy 
of  the  State."    (Vol.  1,  ch.  32,  p.  748.) 

In  Tucker  vs.  Aiken,  (7  N.  H.,  140,}  a  similar  view  was 
taken,  concerning  a  practice  which  had  obtained  of  putting 
up  at  public  auction,  and  disposing  of  the  office  of  constable 
to  the  highest,  and  of  collector  to  the  lowest  bidder,  the 
Court  there  saying  in  reference  to  the  custom:  ^*  It  has  a 
tendency  to  divert  the  attention  of  the  electors  from  the 
qualifications  of  the  candidates,  to  the  terms  on  which  they 
will  consent  to  serve,  and  makes  the  choice  turn  upon  con* 
siderations  which  ought  not  to  have  an  influence."  The 
doctrine  in  that  case,  so  far  as  concerns  public  offices,  met 
with  approval  in  Massachusetts,  the  Court,  in  Jlvord  vs. 
CoUin,  (20  Pick.,  428,)  saying:  "We  fully  recognize  the 
validity  of  the  objection  to  the  sale  of  offices,  whether 
viewed  in  a  moral,  political  or  legal  aspect.    It  is  incon« 
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sistent  with  sound  policy.  It  tends  to  comiption.  It  diverts 
the  attention  of  the  electors  from  the  personal  merits  of  the 
candidates  to  the  price  to  be  paid  for  the  office.  It  leads  to 
the  election  of  incompetent  and  unworthy  officers,  and  on 
their  part  to  extortion  and  fraudulent  practices  to  procure  a 
remuneration  for  the  price  paid.  Nor  can  we  discover  a 
difference  in  principle  between  the  sale  of  an  office  for  a 
valuable  consideration  and  the  disposing  of  it  to  a  person 
who  will  perform  its  duties  for  the  lowest  compensation.  In 
our  opinion,  the  same  objection  lies  against  both."  And  the 
Legislature  of  Massachusetts  applied  the  principle  now  being 
discussed  in  a  still  more  marked  manner  in  the  year  1810. 
The  town  of  Gloucester,  though  entitled  to  six  representa- 
tives, for  economical  reasons,  was  accustomed  to  return  but 
two  members,  whose  pay  had  by  law  to  be  furnished  by  the 
town.  In  that  year,  however,  for  political  considerations  it 
was  deemed  desirable  that  the  entire  number  of  representa- 
tives to  which  the  town  was  entitled  should  be  elected. 
Whereupon  several  individuals,  with  a  view  to  induce  the 
town  to  elect  a  full  delegation,  gave  a  bond  for  the  use  of  the 
inhabitants,  conditioned  that  the  whole  expense  of  such  a 
representation  should  not  exceed  the  pay  of  two  members. 
But  it  was  held  by  the  Legislature  that  the  election  was  void, 
though  none  of  the  members  elected  from  the  town  had  any 
agency  whatever  in  procuring  the  execution  of  the  bond. 
The  Supreme  Court  of  Wisconsin,  after  citing  the  above  and 
other  authorities,  say :  ''The  doctrine  which  we  think  is 
established  by  the  foregoing  authorities,  and  which  we  be- 
lieve to  be  sound  in  principle  is,  that  a  vote  given  for  a  can- 
didate for  a  public  office  in  consideration  of  his  promise,  in 
case  he  should  be  elected,  to  donate  a  sum  of  mon^y  or  other 
valuable  thing  to  a  third  party,  whether  such  party  be  an  in- 
dividual, a  county  or  any  other  corporation,  is  void." 

We  must  regard  the  cases  above  cited  as  conclusive  of  this 
one,  and  reiterate  the  statement  that  the  offers  in  this  case 
made  by  respondent  differ  in  no  essential  particular  from  the 
Wisconsin  case — the  offers  in  each  case  were  equally  de- 
serving of  condemnation,  and  were  in  spirit  and  purpose  the 
same.    For  if  bribery  in  its  larger  sense,  in  its  application 
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to  election  cases^  is  the  promise  by  the  candidate  to  donate, 
if  elected,  a  snm  of  money  or  other  valuable  thing  to  a  third 
party,  the  promise  in  the  case  at  bar  ought  to  be  held  as 
falling  within  the  same  category,  since,  though  the  suitors 
who  may  have  to  appear  before  the  candidate  when  Judge  of 
Probate,  cannot  in  tiie  nature  of  things  bd  designated,  yet 
the  corrupting  tendencies  of  the  offer  remain  the  same;  re- 
main to  swerve  the  voter  from  his  duty  as  a  citizen,  to  blind 
his  perception  as  to  the  question  he  should  consider,  the 
qualifications  of  the  candidate,  and  to  fix  them  upon  con* 
siderations  altogether  foreign  to  the  proper  exercise  of  the 
highest  right  known  to  freemen,  the  right  of  suffrage;  a 
right  upon  whose  absolutely  free  and  untrammeled  exercise 
depends  the  perpetuity  of  our  repubUcan  institutions. 

The  transaction  of  which  the  State  in  the  present  instance 
complains  may  have  been  entered  into  with  laudable  motives, 
but  it  is,  as  we  think  has  been  successfully  shown,  decidedly 
demoralizing  in  its  tendencies,  and  utterly  subversive  of  the 
plainest  dictates  of  public  policy.  The  maxim  in  such  cases 
should  be  obeta  principiis,  and  it  is  only  by  a  rigid  observance 
of  which  by  the  Courts  that  the  puriiy  of  elections  can  be 
preserved.  The  Legislature  of  this  State  has,  as  we  are  in- 
formed, at  its  last  session  enacted  a  statutory  prohibition 
against  the  employment  in  elections  of  agencies  such  as  have 
been  condemned,  thus  giving  legislative  recognition  to  the 
principles  herein  enunciated. 

Holding  these  views,  the  information  will  be  held  sufficient 
in  law,  the  objections  taken  thereto  by  the  demurrer  not 
well  taken,  and  the  respondent  required  to  plead  further. 
All  concur.  

High  Justice  Oourt. 

QUEEN'S   BENCH    DIVISION. 

EASTLAND  vs.  BURCHELL. 

The  authority  of  ft  wife  to  pledge  the  credit  of  her  huBband,  i«  not  an  in- 
herent, bnt  ft  delegated  authority.  If  ahe  binds  him»  it  can  only  be  at 
his  agent. 

Where  a  wife  leaves  her  husband  without  cause,  she  carries  no  implied 
authority  to  bind  him  even  for  necessaries;  bnt  when  she  is  driyen 
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away  by  his  fault,  he  is  botind  to  maintain  her  elsewherei  and  she  he» 
oomes  of  necessity  his  agent  to  supply  her  -wants  upon  his  credit.  In 
such  case  only,  is  the  question  of  the  adequacy  of  an  allowance  or  the 
suitableness  of  the  goods  furnished  as  necessaries,  open  to  the  jury. 
Where,  howeyer,  husband  and  wife  separate  by  mutual  consent,  the  terms  on 
which  the  separation  is  made,  are  binding  on  them  so  long  as  it  lasts; 
and  if  one  of  the  terms  fixes  the  amount  of  the  wife's  income,  she  has 
no  authority  to  pledge  her  husband's  credit  for  necessaries  in  the  event 
of  such  income  proving  insufficient. 

This  was  an  appeal  from  the  Tunbridge  County  Court  on  a 
case  stated  for  the  opinion  of  the  Court. 

The  action  was  brought  by  the  plaintiff,  a  butcher,  against 
the  defendant,  who  were  husband  and  wife,  for  382.  for  meat 
supplied  to  the  wife,  who  at  the  time  was  living  separate 
from  her  husband. 

The  County  Court  judge  gave  judgment  in  favor  of  the 
plaintiff,  against  the  husband  for  the  whole  amount. 

The  husband  appealed  from  this  judgment,  and  on  the  ap- 
peal raised  a  question  as  to  the  rejection  of  evidence  at  the 
trial.  The  facts  relating  to  this  latter  point  will  be  found  in 
the  judgment. 

JVcUkin  WiUiamSf  Q.  (7.,  for  the  Appellant. 

A  wife  has  no  authority  to  pledge  her  husband's  credit 
when  separated  from  him,  such  separation  being  by  mutual 
consent,  and  arrangements  as  to  the  income  of  the  wife 
suitable  to  the  position  of  the  parties  having  been  made. 
(Jotty  vs.  BesSy  15  6.  B.  N.  S.,  628.)  It  is  for  the  plaintiff 
to  show  that  agency  existed  between  the  husband  and  wife. 
As  to  the  question  of  evidence,  it  is  clear  from  Cobbett  vs. 
Hudson^  (1  E.  &  B.,  11,)  that  a  man  may  be  witness  and 
advocate  in  the  same  cause.  See  note  to  Manby  vs.  Scott, 
(2  Smith's  Leading  Cases,  429.) 

Kings/ord,  for  the  Bespondent. 

As  to  the  second  point,  the  judge  was  right  in  refusing  the 
evidence  of  the  advocate;  it  could  only  be  hearsay.  As  to 
the  principal  question,  when  parties  separate  by  consent,  the 
question  of  sufficiency  of  allowance  is  for  the  jury.  If  it  be 
not  paid  or  inadequate,  the  husband  is  responsible  for  neces- 
saries supplied  to  the  wife.  This  principle  runs  through  all 
the  decided  cases.    (See  Addison  on  Contracts,  7th  ed.,  135; 
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also  Eodkinaon  yb.  Fletcher,  4  Camp.,  70;  Enni  tb.  De 
Blaqmere,  6  Bing.,  550;  Nurse  vs.  Craig,  2  B.  A  P.  N.  B., 
148;  Johnston  vs.  Sumner,  3  H.  &  N.,  261 ;  B^nvB.  BygnOL, 
7  /d,,  877.) 

Lush,  J.,  delivered  the  opmion  of  the  Court. 

The  questionB  arising  in  this  appeal  are,  first,  whether  the 
appellant  is  liable  for  butcher's  meat  supplied  to  his  wife 
between  the  13th  of  March  and  the  3d  of  October,  1877, 
under  the  circumstances  stated  in  the  case;  and,  secondly, 
whether  the  Countj  Court  judge  was  right  in  excluding  the 
eyidence  of  his  solicitor,  who  tendered  himself  to  prore 
from  his  personal  knowledge  what  the  exact  income  of  the 
appellant  was,  the  ground  of  rejection  being  that  the  solicitor 
was  acting  as  advocate  for  him  in  the  cause,  and  tiiat  he 
could  only  give  hearsay  evidence. 

The  appellant  and  his  wife  were  married  in  1860.  On  the 
6th  of  January,  1876,  they  separated  by  mutual  consent,  the 
appellant  taking  charge  of  the  four  elder  children,  the  three 
younger  onea  remaining  with  his  wife.  By  their  marriage 
settlement  all  the  property  then  belonging  to  the  wife, 
together  with  the  property  which  would  come  to  her  on  the 
death  of  her  mother,  was  settled  to  her  separate  use.  A 
deed  of  separation  was  executed  by  which  she  was  to  take 
and  enjoy  all  articles  of  personal  ornament  and  drees,  and  all 
property  and  incdme  to  which  she  then  was  or  should  there* 
after  become  possessed  or  entitled,  and  the  savings  of  all 
income.  The  appellant  covenanted  to  pay  to  the  trustee  X5 
per  quarter  so  long  as  the  three  children,  or  any  of  them, 
should  be  under  the  age  of  tweniy-one  years  and  continue  to 
reside  with  her;  the  wife  covenanted  that  she  would  maintain 
and  educate  the  children  out  of  her  separate  income  and  the 
£5  per  quarter,  and  not  apply  to  the  appellant  for  any  further 
pecuniary  assistance;  and  the  trustee  covenanted  to  in* 
demnify  him  from  all  debts  and  liabilities  thereafter  to  be 
contracted  by  the  wife. 

The  parties  continued  to  live  separate  under  this  arrange- 
ment, and  the  appellant  had  paid  the  £5  per  quarter  up  to  a 
period  subsequent  to  the  accruing  of  the  debt  in  question. 
The  respondent  had  never  known  the  appellant,  and  had 
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only  dealt  with  the  wife  snbsequentlj  to  the  deed  of  separa- 
tion. He  supplied  the  goods,  supposing  her  to  be  a  married 
woman,  but  without  making  any  inquiries  in  the  matter. 

The  only  evidence  on  which  the  learned  judge  acted  was 
that  of  the  wife,  (it  being  admitted  that  the  goods  had  been 
supplied,)  and  she  stated  that  she  had  been  ever  since  the 
reparation  in  receipt  of  her  separate  income,  which  brought 
in  £297  16s.  2d.  per  annum,  and  the  £20  a  year  paid  by  the 
appellant,  and  that  she  found  such  income  insufficient  to 
enable  her  to  maintain  herself  and  such  of  her  children  as 
resided  with  her,  and  to  educate  them.  The  case  states  that 
she  also  gave  evidence  as  to  the  position  and  income  of  the 
defendant  prior  to  her  separation,  but  does  not  state  what 
that  position  and  income  were. 

The  learned  judge  decided  upon  this  evidence  that  the 
income  of  the  wife  was  insufficient  for  the .  maintenance  and 
education  of  herself  and  the  children  under  her  care,  and 
thereuj>on  held,  as  a  matter  of  law,  that  she  had  authority  to 
pledge  her  husband's  credit,   and  did  pledge  it  to  the  re- 
spondent in  respect  of  the  meat  supplied  to  her.    We  are  of 
opinion  that  this  ruling  is  erroneous.     The  authority  of  a 
wife  to  pledge  the  credit  of  her  husband  is  a  delegated,  not 
an  inherent  authority.    If  she  binds  him,  she  binds  him  only 
as  his  agent.    This  is  a  well  established  doctrine.     If  she 
leaves  him  without  cause  and  without  his  consent,  she  carries 
no  implied  authority  with  her  to  maintain  herself  at  his  ex- 
pense.   But  if  he  wrongfully  comi>els  her  to  leave  his  house, 
he  is  bound  to  maintain  her  elsewhere,  and  if  he  makes  no 
adequate    provision    for  this   purpose,    she    becomes    an 
agent    of  necessity  to  supply  her  wants  upon  his  credit. 
In  such  a  case,  inasmuch  as  she  is  entitied  to  a  provision 
suitable    to    her    husband's    means,    the      sufficiency    of 
any  allowance  wluch  he  makes  under  these  circumstances  is 
necessarily  a  question  for  the  jury.     Where,  however,  the 
parties  separate  by  mutual  consent,  they  may  make  their  own 
terms,  and  so  long  as  they  continue  tiie  separation,   these 
terms  are  binding  on  both.     Where  the  terms  are,  as  in  this 
case,  that  the  wife  shall  receive  a  specified  income  for  her  main- 
tenance, and  shall  not  apply  to  the  husband  for  anything  more, 
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how  can  any  authority  to  claim  more  be  implied  ?  It  is  excluded 
by  the  express  terms  of  the  agreement.  It  is  obviously  im- 
material whether  the  income  is  derived  from  the  wife's  sep- 
arate property^  or  from  the  allowance  of  the  husband,  or 
parfly  from  the  one  source,  and  partly  from  the  other.  It  is 
enough  that  she  has  a  provision  which  she  agrees  to  accept 
as  sufficient.  She  cannot  avail  herself  of  her  husband's 
consent  to  the  separation,  which  alone  justifies  her  in  living 
apart  from  him,  and  repudiate  the  conditions  upon  which 
that  consent  was  given.  And  it  seems  superfluous  to  add 
that  no  third  person  can  claim  to  disturb  the  arrangement 
made  between  the  husband  the  wife,  and  to  say  that  he  will, 
by  supplying  goods  to  the  wife  on  credit,  compel  the  husband 
to  pay  more  than  the  wife  could  have  claimed,  that  is,  the 
stipulated  allowance.  He  can  derive  no  authority  from  the 
wife  which  she  is  incompetent  to  give.  We  are,  therefore, 
of  opinion  that  any  inquiry  into  the  husband's  means  was 
irrelevant,  and  for  that  reason  we  abstain  from  saying  more 
upon  the  second  question  than  that,  if  evidence  upon  that 
point  had  been  relevant,  we  see  no  reason  why  the  evidence 
offered  should  be  rejected. 

We  do  not  think  it  necessary  to  go  through  the  various 
cases  cited.    They  are  no  guides  to  us,  except  so  far  as  they 

exhibit  the  principles  on  which  the  authority  of  a  wife  to 
pledge  the  credit  of  her  huslmnd  rests.  Upon  that  point 
they  are  conclusive  to  show  that  the  capacity  of  a  wife  to 
contract  debts  upon  the  credit  of  her  liusband  is  derived 
from  an  authority  either  expressly  or  impliedly  given  by  him. 
We  need  only  to  refer  to  the  two  more  recent  cases  of  Johnsion 
vs.  Sumner,  and  Biffin  vs.  BigneU. 
We  are  not  concerned  to  inquire  whether  in  this  or  that 

Krticuhur  case  this  principle  has  been  rightly  applied.  We 
ve  only  to  deal  with  tiie  facts  of  this  case,  and  applying 
the  principle  to  them,  we  hold  that  the  appellant  is  not  liable 
for  the  debt  contracted  with  the  respondent. 

Being  satisfied  that  we  have  all  the  materials  before  us 
naoessaiy  for  the  determination  of  the  question,  it  would  be 
a  useless  expense  to  the  parties  to  send  the  case  back  for  a 
new  trial.  We,  therefore,  act  upon  the  wholesome  provisions 
of  the  Judicature  Act,  1876,  (ord.  40.  r.  10,)  and  airect  that 
the  judgment  for  the  plaintiff  below  be  set  aside,  and  judg- 
ment be  entered  for  the  appellant. 


uxlk  ^oaist  ^m  MmmA 
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Current  Topics. 

Quite  a  lai^e  accession  to  oar  already  fnll  roll  of  licensed 
attorneys  has  been  made  by  the  result  of  the  examinatipn  of 
applicants  at  this  term  of  onr  Supreme  Court.  Many  of 
ihem,  howeyer,  are  not  ^^young  and  inexperienced,'*  having 
already  held  judicial  positions  and  enjoyed  a  liberal  practice. 
Next  week  we  will  publish  the  list. 

We  call  special  attention  to  the  opinion  of  Mr.  Justice 
Field  in  the  case  of  Ho  Ah  Kow  vs.  Nunan^  published  in 
this  number,  from  an  authorized  copy  with  a  full  syllabus. 
This  opinion  has  been  published  in  several  of  the  daily 
journals,  and  has  been  the  subject  of  much  comment.  It 
has  not  been  fully  understood.  A  careful  reading  will  show 
that  the  judgment  of  the  Court  is  based  upon  indisputable 
principles.  The  opinion  is  worthy  of  the  best  attention  from 
the  further  fact  that  it  suggests  what  seems  to  us  the  only 
practical  solution  of  the  Chinese  question.  The  argument 
of  the  Court  is  that  the  general  Government  alone  has  power 
to  treat  with  the  subject,  and  suggests  that  it  may  restrict 
the  avocations  and  pursuits  of  the  Chinese  in  this  country 
to  such  as  are  practically  extended  to  our  citizeas  in  China. 
Thiis  would  not  violate  the  spirit  of  the  treaty,  and  inasmuch 
as  travel  and  foreign  commerce  are  the  only  privileged 
granted  American  citizens,  such  a  restriction  would  prac-- 
tically  exclude  the  hordes  of  Chinese  from  our  shores  with- 
out  detriment  to  commerce. 


406  The  Paoifio  Coast  Law  Joitrnal. 


PHOTOGRAPHS  AS  EVIDENCE. 


In  the  case  of  Ebom  ts.  Zimpdman,  (47  Tex.»  503;  S.  C, 
26,  Am,  Bep.,  316,)  on  a  question  of  the  handwriting  of  A, 
in  Texas,  the  Court  admitted  depositions  of  witnesses  in 
another  State,  that  they  knew  the  handwriting  of  B,  but  not 
that  of  A.  Attached  to  the  interrogatories  were  photo- 
graphic copies  of  the  writings  in  question,  purporting  to 
have  been  executed  by  A,  and  the  witnesses  in  those  de- 
positions testified  to  their  belief  that  if  the  copies  were 
exact,  the  original  writings  were  in  the  hand  of  B.  Hdd, 
that  the  depositions  were  erroneously  receiyed;  (1)  because 
they  were  secondary  evidence;  (2)  that  the  mere  fact  that 
the  original  writings  were  on  file  in  a  Texas  Court,  and  thus 
could  not  be  produced  to  the  witnesses  in  the  other  State, 
did  not  authorize  their  admissions;  (3)  because  the  wit- 
nesses did  not  know  the  handwriting  of  A.  See,  also,  note, 
p.  319. 

Photographs  have  been  admitted  as  evidence  in  several 
classes  of  cases. 

I.  From  necessity,  as  for  example,  to  present  accurate 
copies  of  public  records  which  cannot  be  permitted  to  be 
withdrawn  from  the  files.  Thus  in  In  re  Stephens,  (L.  B., 
9  C.  P.,  187;  8  Eng.  Bep.  (Moak)  481,)  certain  documents 
had  been  annexed  to  a  commission  returned  and  filed  in  that 
Court,  and  a  nuvndamas  had  been  issued  for  the  examination 
of  witnesses  in  the  Court  of  Exchequer,  which  would  in- 
volve the  production  of  those  documents;  an  application  was 
made  in  this  Court  for  leave  to  take  t}iem  from  the  office  for 
that  purpose.  The  application  was  denied,  but  Colebidge, 
C.  J.,  said  that,  if  the  identification  of  the  handwriting  be- 
came necessary,  "  that  difficulty  might  be  got  over  by  taking 
photographic  copies — a  thing  which  is  by  no  means  un- 
common at  the  present  day."  In  Leathers  vs.  The  Salvor 
Wrecking  Co.,  (2  Wood,  682,  U.  S.  Cir.,  South.  Dist.,  Miss.,) 
it  was  held  that  photographic  copies  of  public  documents  on 
file  in  the  public  departments  at  Washington,  which  public 
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policy  reqnirefi  should  not  be  remoyed,  ajre  admissible  in 
evidence  when  their  genuineness  is  authenticated  in  the 
usual  way  by  proof  of  the  handwriting.  Within  the  same 
principle  is  ihAy  vs.  Maguirty  (6  Blatchf.,  137,)  an  action  for 
infringement  of  copyright  of  a  play,  a  printed  programme  of 
a  theatricar  performance  at  San  Francisco,  and  newspaper 
slips  had  been  annexed  to  a  deposition  on  file.  Application 
was  made  for  leave  to  take  them  from  the  files  and  annex 
ihem  to  a  commission  about  to  be  sent  in  the  cause  to  San 
iFrancisco.  The  application  was  granted  on  condition  that 
their  place  should  be  supplied,  under  the  direction  of  the 
^lerk,  by  photographed /oc  mniks.  Here  was  no  question  of 
handwriting,  and  the  witnesses  were  not  to  be  required  to 
inspect  and  swear  to  the  copies^  but  to  the  ortginak.  See, 
also,  Luoo  vs.  U.  8.y  (23  How.,  515.) 

n.  For  the  purpose  of  identification  of  an  .  individual. 
Thus,  in  the  case  of  UddemxJc  vs.  CommofuceaUhy  (76  Penn. 
St.,  340,)  it  was  held  that  on  the  trial  of  an  indictment  for 
murder,  a  photograph  of  Goss  taken  in  life,  testified  to  be 
like  a  mutilated  body  found,  was  evidence  to  go  to  the  juiy 
that  the  body  was  that  of  Gk>ss.  Here,  certainly,:  it  was  not 
the  best  evidence  of  which  the  case  was  capable,  because 
witnesses  could  have  viewed  the  body -and  testified  from  ob* 
'Servation  of  it  and  acquaintance  with  the  deceased.  But 
there  was  corroborative  evidence,  and  the  Court  said: 
.'^  Happily  the  proof  of  identity  in  this  case  is  not  dependent 
on  the  photograph  alone."  The  Court  say  on  the  general 
subject:  ^*The  Daguerrean  process  was  first  given  to  the 
world  in  1839.  It  was  soon  followed  by  photography,  of 
which  we  have  had  nearly  a  generation's  experience.  It  has 
become  a  customary  and  common  mode  of  taking  and  pre- 
serving views  as  well  as  the  likenesses  of  persons,  and  has 
obtained  universal  assent  to  the  correctness  of  its  delinea- 
tions. We  know  that  its  principles  are  derived  from  science; 
that  the  images  on  the  plate,  made  by  the  rays  of  light 
through  the  camera,  are  dependent  on  the  same  general  laws 
which  produce  the  images  of  outward  forms  upon  the  retina 
thsough  the  lenses  of  the  eye.    The  process  has  become  one 
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in  general  use,  so  common  that  we  cannot  refuse  to  take 
judicial  cognizance  of  it  as  a  proper  means  of  producing 
correct  likenesses."  To  the  same  effect  are  Luke  vs.  Calhoun 
Cawniy,  (52  Ala.,  118,)  and  BuloffvB.  People,  (45  N.  T.,  213.) 
In  both  these  cases  there  was  other  eyidences  of  identity, 
and  in  the  latter  the  Court  said  ^'  the  photographs  were  com- 
petent though  slight  evidence  in  addition  to  the  other  and 
more  reliable  testimony.*'  In  Washington  Life  Ins.  Co.  ts. 
SchaibUy  (1  Weekly  Notes  of  Cases,  309,)  the  action  was  on 
a  policy  of  life  insurance,  and  the  defense  was  a  breach  of 
warranty.  There  was  evidence  that  the  deceased  died  of 
consumption  shortly  after  the  policy  was  issued.  On  the 
offer  of  the  plaintiff  a  colored  photograph  of  the  deceased 
taken  a  short  time  before  her  death,  which  several  witnesses 
testified  was  a  good  likeness,  was  admitted.  The  Supreme 
Court  of  Pennsylvania,  on  appeal,  held  that  this  was  not 
error. 

in.  To  identify  and  describe  premises  in  dispute.  In 
Blair  vs.  PelhoMf  (118  Mass.,  421,)  an  action  to  recover  for 
injuries  from  a  defect  in  a  highway,  a  photograph  of  the 
place  was  held  admissible,  when  verified  by  proof  of  its 
correctness,  to  assist  the  jury  in  understanding  the  case.  To 
the  same  effect  is  Cozxens  vs.  HigginSy  (N.  Y.  Ct.  App.,  33 
How.  Pr.,  439.)  In  Church  vs.  MUtoaukeey  31  Wis.,  512,)  the 
action  was  to  recover  damages  for  an  injury  to  plaintiff's 
premises  by  reason  of  the  change  of  grade  of  a  street,  and 
the  Court  held  that  a  photograph  of  the  premises  proved  to 
be  correct  was  properly  admitted,  it  being  impracticable  for 
the  jury  to  view  the  premises.  Cole,  J.,  delivering  the 
opinion,  said: 

''The  plaintiff  had  a  photograph  taken  of  the  premises, 
which  was  received  in  evidence  against  the  objection  of  the 
defendant.  The  City  Engineer  was  present  when  the  photo- 
graph was  taken,  and  the  plaintiff  testified  that  the  picture 
was  as  perfect  as  it  could  be.  No  effort  was  made  to  impenoh 
the  general  correctness  of  the  photograph,  and  we  are  really 
unable  to  perceive  any  valid  objection  to  its  admission  in 
evidence.    It  might  aid  the  jury  in  arriving  at  a  clear  and 
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accurate  idea  of  the  sitaation  of  the  premises,  *and  enable 
them  the  better  to  understand  how  they  were  affected  bj  the 
change  in  the  grade.  Of  course,  the  main  thing  was  to  bring 
before  the  minds  of  the  jury  the  location  of  the  plaintiff's 
lot  and  improvements,  and  all  the  surroundings;  and  this  had 
to  be  done  by  th'e  description  of  witnesses  acquainted  with  the 
place,  or  by  pictures  or  diagrams.  If  the  photograph  was  a 
perfect  representation  of  the  premises,  why  should  it  not  be 
admitted  in  evidence  to  aid  the  jury  in  determining  how  they 
were  affected  by  the  alteration  of  the  grade  ?  It  is  said,  that 
the  premises  themselves  were  the  highest  evidence,  and  if 
the  jury  could  have  had  a  view  of  l^em,  it  would  have  greatly 
assisted  them  in  passing  upon  the  questions  before  them. 
So,  undoubtedly,  it  would.  But  as  a  view  was  impracticable, 
the  jury  had  to  obtain  the  best  idea  they  could  of  the  lo- 
cation of  the  premises  with  reference  to  the  changed  grade. 
They  were  compelled  to  rely  upon  the  description  of  wit- 
nesses, pictures  and  diagrams,  and  such  means  of  information 
as  they  had  before  them.  And  it  appears  to  us,  that  it  was 
no  violation  of  the  rules  of  evidence  to  allow  the  photograph 
of  the  premises  to  go  to  the  jury  with  the  other  testimony. 
The  case  of  Rvloff  vs.  The  Pec^,  (45  N.  Y.  213,)  seems  to 
sanction  the  admission  of  such  evidence,  and  we  do  not 
really  perceive  any  substantial  objection  against  it.  The  de- 
fendant was  permitted  to  give  in  evidence  a  diagram  or  pro- 
file of  the  premises  for  the  purpose  of  showing  the  general 
surroundings  of  the  property;  and  the  photograph  was 
competent  for  the  same  purpose." 

We  do  not  see  why  a  photograph  of  premises  is  not  more 
trustworthy  than  a  drawing,  map  or  diagram. 

lY .  As  an  aid  upon  questions  of  disputed  handwriting,  in 
additions  to  the  writings  themselves.  The  general  practice 
is  to  receive  enlarged  photographs  of  the  writings,  which 
serve  to  point  out  and  emphasize  pecularities  of  the  hands. 
Thus,  in  Ifarcy  vs.  Barnes^  (16  Gray,  161,)  magnified  copies 
of  genuine  signatures  of  the  defendant,  and  of  the  disputed 
signature,  were  submitted  to  the  inspection  of  the  jury. 
This,  theOourtsay,  ^^  is  not  dissimilar  to  the  examination 
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with  a  magnifying  glass,"  and  is  an  additional  and  usefol 
means  of  maknig  comparisons  between  admitted  signatures, 
and  one  which  is  alleged  to  be  only  an  imitation.  So  far 
from  treating  photographic  copies  as  necessarily  accnrate, 
the  Conrt,  in  that  case,  expressly  say,  that  their  accuracy  is 
a  question  of  fact  ''  to  be  considered  and  determined  by  the 
jury.'*  Here  the  enlarged  photographic  copies  were  nsed, 
not  as  substitutes,  but  in  addition  to  the  originals,  and  pre- 
liminary proof  of  the  accuracy  and  exactness  of  the  copies 
was  demanded. 

But  even  in  this  class  of  cases  such  eyidence  has  not 
universally  been  tolerated.  Thus,  in  MtxUer  of  WiU  of  Foster, 
(84  Mich.  21,)  the  will  being  proved  by  the  subscribing 
witness,  the  contestants  proposed  to  furnish  the  jury  with 
phothographic  copies.    The  Court  said: 

**  If  the  Court  had  permitted  photographic  copies  of  the 
will  to  be  given  to  the  jury,  with  such  precautions  as  to  se- 
cure their  identity  and  correctness,  it  might  not,  perhaps, 
have  been  error.  Nevertheless,  it  is  not  always  true  that  every 
photographic  copy  would  be  safe  on  any  inquiry  requiring 
minute  accuracy.  Few  copies  can  be  so  satisfactory  as  a 
good  photograph.  But  all  artists  are  not  competent  to  make 
such  pictures  on  a  large  scale,  and  all  phot(^;raphs  are  not 
absolutely  faithful  resemblances.  It  is  quite  possible  to 
tamper  with  them ;  and  an  impression  which  is  at  all  blurred, 
would  be  very  apt  to  mislead  on  questions  of  handwriting, 
where  forgery  is  claimed.  Whether  it  would  or  would  not  be 
permissible  to  allow  such  documents  to  be  used,  their  use 
can  never  be  compulsory.  The  original,  and  not  the  copy  is 
what  the  jury  must  act  upon,  and  no  device  can  properly  be 
allowed  to  supersede  it.  Copies  of  any  kind  are  merely 
secondary  evidence,  and  in  this  .case  they  were  intended  to 
be  used  as  equivalent  to  primary  evidence  in  determining  the 
genuineness  of  the  original  document.  That,  and  that  only 
was  in  controversy,  and  was  in  Court  to  be  shown  to  the  jury. 
However  fortunate  it  may  be  that  copies  can  now  be  produced 
which  will  closely  resemble  originals,  it  would  be  an  unauth- 
orized assumption  to  hold  that  Courts  should  be  compelled 
to  receive  additional  and  supplementary  proofs  which  were 
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neither  necessary  nor  admissible  before,  and  which  are  at  best, 
merely  convenient  aids  to  enable  juries  to  dispense  with  the 
primary  evidence." 

In  2om6  vs.  Farkeribiirgh  Branch  B.  B.  Co.^  (39  Md.  993; 
17  Am.  Bep.  540,)  on  a  question  of  handwriting,  photo- 
graphic copies  of  the  genuine  writing,  some  of  the  magnified, 
were  offered  with  the  writing  in  question,  and  with  the 
opinion  of  the  photographer.  The  Court  said:  '*The  testi- 
mony of  the  photographer  comes  within  the  same  principle 
as  that  of  Paine.  It  was  offered  to  establish  the  forgery  of 
the  certificates  in  controvery,  by  comparing  them  with  copies 
(obtained  by  photographic  processes,  either  magnified  or  of 
the  natural  size)  of  certain  signatures  assumed  or  admitted 
to  be  genuine,  and  pointing  out  the  differences  between  the 
supposed  genuine  and  disputed  signatures.  As  a  general 
rule,  as  the  media  of  evidence  are  multiplied,  the  chances  of 
«rror  or  mistake  are  increased.  Photographers  do  not  always 
produce  exact  fac  similes  of  the  objects  delineated,  and  how- 
over  indebted  we  may  be  to  that  beautiful  science  for  much 
that  is  useful  as  well  as  ornamental,  it  is  at  last  a  mimetic 
4irt,  which  furnishes  only  secondary  impressions  of  the 
original,  that  vary  according  to  the  lights  and  shadows  which 
prevail  whilst  being  taken."  But  this  reasoning  seems 
to  have  gone  against  the  opinion,  rather  than  the  photograph, 
and  seems  to  be  to  the  effect,  that  taking  photographs  of  a 
disputed  signature  does  not  render  the  photographer  an  ex- 
pert on  the  subject  of  the  particular  signature.  It  is  prob- 
able, however,  that  the  photograph  would  have  been  rejected 
«ven  without  the  accompanying  opinion. 

Letter-press  copies  have  generally  been  rejected.  (Com- 
monwealth vs.  Eastman^  1  Cush.  189;  Commonwealth  vs.  Jef- 
Jriea,  7  Allen,  561;  WUkim  vs.  Earle,  44  N.  Y.,  172;  S.  C,  4 
Am.  Bep.  655.)  In  the  last  case  the  Court  said:  ''  We  are 
of  the  opinion,  that  they  were  not  in  any  sense  original 
papers,  and  were  in  their  character  copies  to  the  'fame  extent. 
that  other  copies  oareffdly  compared  woidd  have  been.'^  If  this 
reasoning  is  sound,  a  photographic  copy  cannot  be  much  re- 
lied on  for  correctness;  and  indeed,  it  must  be  confessed, 
that  photographs  sometimes  lie  as  grossly  as  *'  figures."     In 
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respect  to  letter-press  copies,  it  is  a  little  troublesome  to 
discover  the  objection  to  them  where  there  is  210  question  of 
genuineness  of  handwriting,  but  where  the  object  is  simply 
to  introduce  the  contents  of  an  undisputed  document  or  letter. 

In  the  Texas  case,  counsel  made  an  ingenious  argument 
for  the  admission  of  the  photographs,  in  the  course  of  which 
he  remarked: 

<<  Every  object  seen  with  the  natural  eye,  is  only  seen  be- 
cause photographed  on  the  retina.  In  life  the  impression  is 
transitory;  it  is  only  when  death  is  at  hand  that  it  remains 
permanently  fixed  on  the  retina.  Thus,  we  are  secure  in  as- 
serting, that  no  witness  ever  swore  to  a  thing  seen  by  him 
without  swearing  from  a  photograph.  What  we  call  sight,  is 
but  the  impression  made  on  the  mind  through  the  retina  of 
the  eye,  which  is  nature's  camera.  Science  has  discovered 
that  a  perfect  photograph  of  an  object,  reflected  in  the  eye  of 
one  dying,  remains  fixed  on  the  retina  after  death.  (See  re- 
cent experiments  stated  by  Dr.  Yogel  in  the  May  number, 
1877,  of  PhUaddpMa  PJu^ographic  Jowrrud,)  Take  the  case 
of  a  murder  committed  on  the  highway;  on  the  eye  of  the 
victim  is  fixed  the  perfect  likeness  of  a  human  face.  Would 
this  Court  exclude  the  knowledge  of  that  fact  from  the  juiy, 
on  the  trial  of  the  man  against  whom  the  glazed  eye  of  the 
murdered  man  thus  bore  testimony  ?  In  other  words,  would 
a  living  eye-witness,  whose  memoiy  only  preserved  the  fleet- 
ing photograph  of  the  deed  be  heard,  and  the  permanent 
photograph  on  the  dead  man's  eye  be  excluded  ?  We  submit 
that  the  eye  of  the  dead  man  would  furnish  the  best  evidence 
that  the  accused  was  there  when  the  deed  was  committed, 
for  it  would  bear  a  fact,  needing  no  effort  of  memory  to  pre- 
serve it.  It  would  not  be  parol  evidence  based  on  uncertain 
memory,  but  the  handwriting  of  nature,  preserved  by 
nature's  camera." 

The  natural  photographs  spoken  of,  we  imagine,  are  more 
fanciful  than  real.  We  have  never  yet  heard  of  a  case  where 
the  dead  man's  eye  bore  the  likeness  of  the  last  man  on 
whom  he  looked.  But  if  it  were  so,  it  would  only  prove  that 
the  process  of  nature  is  more  exact  and  trustwortiiy  than  that 
of  the  camera. — Alb.  Law  Jcumwl, 
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HBE    INVAUBrrY    OF    THE     "  QUEUS    ORDIKANCE "    OF    THE  GITY 

JJU)  OOUNTY  OF  8AN  FRANCISCO* 


Gircnit  Goort  of  the  United  StateSi 

DISTBICT  OF  CAIilFOBNIA. 


HO  AH  ZOW  vs.  MATTHEW  NUNAN. 

1*  The  Board  of  Sopemson  of  the  city  and  county  of  San  Franoiaco,  tihe 
body  in  which  the  legislative  power  of  the  dly  and  conntj  is  Tested,  is 
limited  in  its  anthoxi^  by  the  act  which  consolidated  the  goyemment 
of  the  city  and  county,  generally  known  as  the  Oonadidation  Act.  It 
can  do  nothing  unless  warrant  be  found  for  it  there^  or  in  a  subse* 
qnent  statute  of  the  State* 

S.  The  power  of  the  Board  to  determine  the  fines,  lorf  eitores  and  penalties 
which  nmy  be  incurre^i  is  limited  to  two  classes  of  cases:  1st,  breaches 
of  regulations  established  by  itself;  and,  2d,  violations  of  provisions 
of  the  consolidation  act,  where  no  penally  is  provided  by  law.  It  can 
impose  no  penalty  in  any  other  case;  and  when  a  penally  other  than 
that  of  fine  or  forfeiture  is  imposed,  it  must,  by  the  terms  of  the  act» 
be  in  the  form  of  imprisonment. 

3.  The  general  supervision  of  all  matters  appertaining  to  the  sanitary  con« 
dition  of  the  county  jail  in  San  Francisco  is  confided  by  the  act  of 
April  4th,  1870,  to  the  Board  of  Health  of  the  city  and  county. 

4»  Accordingly,  where  an  ordinance  of  the  city  and  county  of  San  Fran* 
Cisco,  passed  on  the  14th  of  June,  1876,  declared  that  every  male 
person  imprisoned  in  the  county  jail,  under  the  judgment  of  any 
Court  having  jurisditition  in  criminal  cases  in  the  city  and  county, 
should  immediatelv  upon  his  arrival  at  the  jail,  have  the  hair  of  his 
head  **  cut  or  clipped  to  an  uniform  length  of  one  inch  from  the  scalp 
thereof,*'  and  made  it  the  duty  of  the  Sheriff  to  have  this  provision  en* 
forced  it  was  Hdd,  that  the  ordinance  was  invalid,  being  in  excess  of 
the  authority  of  the  Board  of  Supervisors,  whether  the  measure  be 
considered  as  an  additional  punishment  to  that  imposed  by  the  Court 
upon  conviction  under  a  State  law,  or  as  a  sanitary  regulation;  and 
constituted  no  justification  to  the  Sheriff  acting  under  it. 

S>  The  ordinance  being  directed  against  the  Chinese  only  imposing 
upon  them  a  degrading  and  cmel  punishment^  is  also  subject  to  the 
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further  objection,  that  it  is  hostile  and  discriminating  legislation 
against  a  class  forbidden  by  that  clause  of  the  Fourteenth 
Amendment  to  the  Constitution,  which  declares  that  no  State  "  shall 
deny  to  any  person  within  its  jnrisdiction  the  eqnal  protection  of  the 
laws."  This  inhibition  upon  the  State  applies  to  all  the  inatrumen- 
talities  and  agencies  employed  in  the  administration  of  itsgoyenunent; 
to  its  executiye,  legislative  and  judicial  departments;  and  to  the 
subordinate  legislative  bodies  of  its  oountieB  and  cities. 

6.  The  equality  of  protection  thus  assured  to  eyery  one  whilst  within  the 

United  States,  implies  not  only  that  the  Courts  of  the  country  shall  be 
open  to  him  on  the  same  terms,  as  to  all  others  for  the  security  of  his 
person  or  property,  the  prevention  or  redress  of  wrongs,  and  the 
enforcement  of  contracts,  but  that  no  charges  or  burdens  shall  be  laid 
upon  him  which  are  not  equally  borne  by  others,  and  that  in  the  admin- 
istration of  criminal  justice,  he  shall  sufTer  for  his  offences  no  greater 
or  difFerent  punishment. 

7.  The  legislation  of  Congress  carrying  out  the  provisions  of  the  Fourteenth 

Amendment  in  accordance  with  these  views  cited. 

8.  While  statements  of  Supervisors  in  debate  on  the  passage  of  an  ordi- 

nance cannot  be  resorted  to  for  the  purpose  of  explaining  the  meaning  of 
the  terms  used,  they  can  be  resorted  to  for  the  purpose  of  ascertaining 
the  general  object  of  the  legislation  proposed,  and  the  mischiefs  sought 
to  be  remedied. 

Mr.  Justice  Field  dellyered  the  opinion  of  the  Court. 

The  plaintiff  is  a  subject  of  the  Emperor  of  China,  and 
the  present  action  is  brought  to  recoyer  damages  for  his 
alleged  maltreatment  by  the  defendant,  a  citizen  of  the  State 
of  California  and  the  Sheriff  of  the  city  and  county  of  San 
Francisco.  The  maltreatment  consisted  in  having  wantonly 
and  maliciously  cut  off  the  queue  of  the  plaintiff,  a  queue 
being  worn  by  all  Chinamen,  and  its  deprivation  being  re- 
garded by  them  as  degrading  and  as  entailing  future  suffer- 
ing. ^ 

It  appears  that  in  April,  1876,  the  Legislature  of  Cali- 
fornia passed  an  act  ''^concerning  lodging-houses  and  sleep- 
ing-apartments within  the  limits  of  incorporated  cities,"  de- 
claring, among  other  things,  that  any  person  found  sleeping 
or  lodging  in  a  room  or  an  apartment  containing  less  than 
five  hundred  cubic  feet  of  space  in  the  clear  for  each  person 
occupying  it,  should  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction  thereof  be  punished  by  a  fine  of  not  less  than 
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ten  or  more  than  fifty  dollars,  or  imprisonment  in  the 
county  jail,  or  by  both  such  fine  and  imprisonment.''  Under 
this  act  the  plaintiff,  in  April,  1878,  was  convicted  and 
sentenced  to  pay  a  fine  of  ten  dollars,  or  in  default  of  such 
payment  to  be  imprisoned  five  days  in  the  county  jail.  Fail- 
ing to  pay  the  fine  he  was  imprisoned.  The  defendant,  as 
Sheriff  of  the  city  and  county,  had  charge  of  the  jail,  and 
during  the  imprisonment  of  the  plaintiff  cut  off  his  queue  as 
alleged.  The  complaint  ayers,  that  it  is  the  custom  of 
Chinamen  to  shave  the  hair  from  the  front  of  the  head*  atid 
to  wear  the  remainder  of  it  braided  into  a  quene;  that  the 
deprivation  of  the  quene  is  regarded  by  them  as  a  mark  of 
disgrace,  and  is  attended,  according  to  their  religious  faith, 
with  misfortune  and  suffering  after  death;  that  the  defendant 
knew  of  this  custom  and  religious  faith  of  the  Chinese,  and 
knew  also  that  the  plaintiff  venerated  the  custom  and  held 
the  faith;  yet,  in  disregard  of  his  rights,  inflicted  the  injury 
complained  of;  and  that  the  plaintiff  has,  in  consequence  of 
it,  suffered  great  mental  anguish,  been  disgraced  in  the  eyes 
of  his  friends  and  relatives,  and  ostracised  from  association 
with  his  countrymen;  and  that  hence  he  has  been  damaged 
to  the  amount  of  $10,000. 

Two  defenses  to  the  action  are  set  up  by  the  defendant; 
the  second  one  being  a  justification  of  his  conduct  under  an 
ordinance  of  the  city  and  county  of  San  Francisco.  It  is 
upon  the  sufficiency  of  the  latter  defense  that  the  case  is 
before  us.  The  ordinance  referred  to  was  passed  on  the 
14th  of  June,  1876,  and  it  declares  that  every  male  person 
imprisoned  in  the  county  jail,  under  the  judgment  of  any 
Court  having  jurisdiction  in  criminal  cases  in  the  city  and 
county,  shall  immediately  upon  his  arrival  at  the  jail  have 
the  hair  of  his  head  **  cut  or  clipped  t9  an  uniform  length  of 
one  inch  from  the  scalp  thereof, "  and  it  is  made  the  duty  of 
the  Sheriff  to  have  tiiis  provision  enforced.  Under  this 
ordinance  the  defendant  cut  off  the  queue  of  the  plaintiff. 

The  validity  of  this  ordinance  is  denied  by  the  plaintiff  oh 

two  grounds :    Ist,  that  it  exceeds  the  authority  of  the  Board 

, ' . 

*  Session  Laws  of  1875-4,  p.  759. 
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of  SupervigorS)  the  body  in  which  the  legidatiye  power  of 
the  city  and  county  is  vested;  and,  2d,  that  it  is  special  legis- 
lation imposing  a  degrading  and  crael  punishment  upon  a 
class  of  persons  who  are  entitled,  alike  with  all  other  per- 
sons within  the  jurisdiction  of  the  United  States,  to  the 
equal  protection  of  the  laws.  We  are  of  opinion  that  both 
these  positions  are  well  taken. 

The  Board  of  Supervisors  is  limited  in  its  authority 
by  the  act  consolidating  the  government  of  the  city 
and  county.  It  can  do  nothing  unless  warrant  be  found 
for  it  there  or  in  a  subsequent  statute  of  the  State.  As  with 
all  other  municipal  bodies,  its  charter — ^here  the  consolida- 
tion act — is  the  source  and  measure  of  its  powers.  In  look- 
ing at  this  charter,  we  see  that  the  powers  of  the  Board,  and 
the  subjects  upon  which  they  are  to  operate  are  all  specified. 
The  Board  has  no  general  powers,  and  its  special  power  to 
determine  the  fines,  forfeitures  and  penalties  which  may  be 
incurred  is  limited  to  two  classes  ot  cases:  1st,  breaches  of 
regulations  established  by  itself;  and,  2d,  violations  of 
provisions  of  the  consolidation  act,  where  no  penalty  is  pro- 
vided by  law.  It  can  impose  no  penalty  in  any  other  case; 
and  when  a  penalty  other  than  that  of  fine  or  forfeiture  is 
imposed,  it  must,  by  the  terms  of  the  act,  be  in  the  form  ol 
imprisonment.  It  can  take  no  other  form.  ^'  No  penalty  to 
be  imposed,"  is  the  language  used,  ''  shall  exceed  the  amount 
of  onetboasaad  dolla».  or  six  months  imprisonment,  or 
both.'*  The  mode  in  which  a  penalfy  can  be  inflicted,  and 
the  extent  of  it,  are  thus  limited  in  defining  the  power  of 
the  Board.  In  their  place  nothing  else  can  be  substituted* 
No  one,  for  example,  would  pretend  that  the  Board  could, 
for  any  breach  of  a  municipal  regulation  or  any  violation  of 
the  consolidati(m  act,  declare  that  a  man  should  be  deprived 
of  his  right  to  vote,  or  to  testify,  or  to  sit  on  a  jury,  or  that 
he  should  be  punished  with  stripes,  or  be  ducked  in  a  pond, 
or  be  paraded  through  the  streets,  or  be  seated  in  a  pilloiy, 
or  have  his  ears  cropped  or  his  head  shaved. 

The  cutting  off  the  hair  of  evety  male  person  within  an 
inch  of  his  scalp,  on  his  arrival  at  the  jail,  was  not  intended 
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and  cannot  be  maintained  as  a  measure  of  discipline  or  as  a 
sanitary  regulation.  The  act  by. itself  has  no  tendency  to 
promote  discipline,  and  can  only  be  a  measure  of  health  in 
exceptional  cases.  Had  the  ordinance  contemplated  a 
mere  sanitary  regulation,  it  would  have  been  limited  to 
such  cases  and  made  applicable  to  females  as  well  as 
to  males,  and  to  persons  awaiting  trial  as  well  as  to  per- 
sons under  conviction.  The  close  cutting  of  the 
hair  which  is  practiced  upon  inmates  of  the  State  Peni- 
tentiary, like  dressing  them  in  striped  clothing,  is  partly  to 
distinguish  them  from  others,  and  thus  prevent  their  escape, 
and  facilitate  their  recapture.  They  are  measures  of 
precaution,  as  well  as  parts  of  a  general  system  of  treatment 
prescribed  by  the  Directors  of  the  Penitentiary  under  the 
authority  of  the  State,  for  parties  convicted  of  and  im- 
prisoned for  felonies.  Nothing  of  the  kind  is  prescribed  or 
would  be  tolerated  with  respect  to  persons  confined  in  a 
county  jaU  for  simple  misdemeanors,  most  of  which  are  not 
of  a  very  grave  character.  For  the  discipline  or  detention 
of  the  plaintiff  in  this  case,  who  had  the  option  of  paying 
a  fine  of  ten  dollars,  or  of  being  imprisoned  for  five  days, 
no  such  clipping  of  the  hair  was  required.  It  was  done  to 
add  to  the  severity  of  his  punishment. 

But  even  if  the  proceeding  could  be  regarded  as  a  measure 
of  discipline,  or  as  a  sanitaiy  regulation,  the  conclusion 
would  not  help  the  defendant;  for  the  Board  of  Supervisors 
had  no  authority  to  prescribe  the  discipline  to  which  persons 
convicted  under  the  laws  of  the  State  should  be  subjected, 
or  to  determine  what  special  sanitary  regulations  should  be 
enforced  with  respect  to  their  persons.  That  is  a  matter 
ivhich  the  Legi9lature  had  not  seen  fit  to  intrust  to  the  wis- 
dom and  judgment  of  that  body.  It  is  to  the  Board  of 
Health  of  the  city  and  county  that  a  general  supervision  of 
all  matters  appertaining  to  the  sanitary  condition  of  the  coun- 
ty jail  is  confided;  and  only  in  exceptional  cases  would  the 
preservation  of  the  health  of  the  institution  require  the  cutting 
of  the  hair  of  any  of  its  inmates  within  an  inch  of  his  scalp.* 

*  Act  of  April  4,  1870.    BeBUon  Laws  of  1869-70,  p.  717. 
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The  claim,  howeyer,  put  forth  that  the  meastre  was  pre- 
scribed as  one  of  healthy  is  notoriously  a  mere  pretense.  A 
treatment  to  which  disgrace  is  attached,  and  which  is  not 
adopted  as  a  means  of  security  against,  the  escape  of  the 
prisoner,  but  merely  to  aggravate  the  severity  of  his  con- 
finement, can  only  be  regarded  as  a  punishment  additional  to 
that  fixed  by  the  sentence.  If  adopted  in  consequence  of  the 
sentence,  it  is  punishment  in  addition  to  that  imposed  by  the 
Court;  if  adopted  without  regard  to  the  sentence,  it  is 
wanton  cruelty. 

In  the  present  case,  the  plaintiff  was  not  convicted  of  any 
breach  of  a  municipal  regulation,  nor  of  violating  any  pro- 
vision of  the  consolidation  act.  The  punishment  which  the 
Supervisors  Undertook  to  add  to  the  fine  imposed  by  the 
Court  was  without  semblance  of  authority.  The  Legislature 
had  not  conferred  upon  them  the  right  to  change  or  add  to 
the  punishments  which  it  deemed  sufficient  for  offenses;  nor 
had  it  bestowed  upon  them  the  right  to  impose  in  any  case 
a  punishment  of  the  character  inflicted  in  this  case.  They 
could  no  more  direct  that  the  queue  of  the  plaintiff  should 
be  out  off  than  that  the  punishments  mentioned  should  be 
inflicted.  Nor  could  they  order  the  hair  of  any  one,  Mongolian 
or  other  person,  to  be  clipped  within  an  inch  of  his  scalp. 
That  measure  was  beyond  their  power. 

The  second  objection  to  the  ordinance  in  question  is 
equally  conclusive.  It  is  special  legislation,  on  the  part  of 
the  Supervisors,  against  a  class  of  persons,  who,  under  the 
constitution  and  laws  of  the  United  States,  are  entitled  to 
the  equal  protection  of  the  laws.  The  ordinance  was  in- 
tended only  for  the  Chinese  in  San  Francisco.  This  was 
avowed  by  the  Supervisors  on  its  passage,  and  was  so  under- 
stood by  every  one.  The  ordinance  is  known  in  the  com- 
munity  as  the  ''Queue  Ordinance,*'  being  so  designated 
from  its  purpose  to  reach  the  queues  of  the  Chinese,  and 
and  it  is  not  enforced  against  any  other  persons.  The  rea- 
son advanced  for  its  adoption,  and  now  urged  for  its  con- 
tinuance, is  that  only  the  dread  of  the  loss  of  his  queue 
will  induce  a  Chinaman  to  pay  his  fine.    That  is  to  say,  in 
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order  to  enforce  the  payment  of  a  fine  imposed  upon  him  it 
is  necessary  that  torture  should  be  superadded  to  imprison- 
ment. Then,  it  is  said,  the  Chinaman  will  not  accept  the 
alternative- which  the  law  allows,  of  working  out  his  fine  by 
his  imprisonment,  and  the  State  or  county  will  be  saved  the 
expense  of  keeping  him  during  the  imprisonm^it.  Probably 
the  bastinado,  or  tiie  knout,  or  the  thumbscrew,  or  the  rack, 
would  accomplish  the  same  end;  and  no  doubt  the  Chinaman 
would  prefer  either  of  these  modes  of  torture  to  that  which 
entails  upon  him  disgrace  among  his  countrymen  and  carries 
with  it  the  constant  dread  of  misfortune  and  suffering  after 
death.  It  is  not  creditable  to  the  humanity  and  civilization 
of  our  people,  much  less  to  their  Christianity,  that  an 
ordinance  of  this  character  was  possible. 

The  class  character .  of  this  legislation  is  none  the  less 
manifest  because  of  the  general  terms  in  which  it  is  ex- 
pressed. The  statements  of  Supervisors  in  debate  on  the 
passage  of  the  ordinance,  cannot,  it  is  true,  be  resorted  to 
for  the  purpose  of  explaining  the  meaning  of  the  terms  used; 
but  they  can  be  resorted  to  for  the  purpose  of  ascertaining 
the  general  object  of  the  legislation  proposed,  and  the  mis- 
chiefs sought  to  be  remedied.  Besides  we  cannot  shut  our 
eyes  to  matters  of  public  notorieiy  and  general  cognizance. 
When  we  take  our  seats  on  the  bench  we  are  not  struck 
with  blindness,  and  forbidden  to  know  as  judges  what  we 
see  as  men;  and  where  an  ordinance,  though  general  in  its 
terms,  only  operates  upon  a  special  race,  sect  or  class,  it 
being  universally  understood  that  it  is  to  be  enforced  only 
against  that  race,  sect  or  class,  we  may  justly  conclude  that 
it  was  the  intention  of  the  body  adopting  it  that  it  should 
only  have  such  operation,  and  treat  it  accordingly.  We  may 
take  notice  of  the  limitation  given  to  the  general  terms  of 
an  ordinance  by  its  practical  construction  as  a  fact  in  its 
history,  as  we  do  in  some  cases  that  a  law  has  practically 
become  obsolete.  If  this  were  not  so  the  most  important 
provisions  of  the  Constitution,  intended  for  the  security  of 
personal  rights,  would,  by  the  general  terms  of  an  enact- 
ment, often  be  evaded  and  practically  annulled.     (Brown  vs. 
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Piper,  1  Otto.i  42;  Ohio  Loan  cmd  Tmst  Go.  ts.  VfboUf 
16  How.  435.)  The  oomplaint  in  this  case  shows  that 
the  ordinance  acts  with  special  severity  upon  Chinese  prison- 
ers, inflicting  upon  them  suffering  altogether  disproportionate 
to  what  would  be  endured  by  other  prisoners  if  enforced 
against  them.  Upon  the  Chinese  prisoners  its  enforcement 
operates  as  *'  a  cruel  and  unusual  punishment." 

Many  illustrations  might  be  giyen  where  ordinances, 
general  in  their  terms,  would  operate  only  upon  a  special 
class,  or  upon  a  class,  with  exceptional  severity,  and 
thus  incur  the  odium  and  be  subject  to  the  legal  objection  of 
intended  hostile  legislation  against  them.  We  have,  for  in- 
stance, in  our  community  a  large  number  of  Jews.  Thej 
are  a  highly  intellectual  race,  and  are  generally  obedient  to 
the  laws  of  the  country.  But,  as  is  well  known,  they  have 
peculiar  opinions  with  respect  to  the  use  of  certain  articles  of 
food,  which  they  cannot  be  forced  to  disregard  without  ex- 
treme pain  and  suffering.  They  look,  for  example,  upon  the 
eating  of  pork  with  loathing.  It  is  an  offense  against  their 
religion,  and  is  associated  in  their  minds  with  uncleanness 
and  impurity.  Now,  if  they  should,  in  some  quarter  of  the 
city,  overcrowd  their  dwellings,  and  thus  become  amenable, 
like  the  Chinese,  to  the  act  concerning  lodging-houses  and 
sleeping-apartments,  an  ordinance  of  the  Supervisors  requir- 
ing that  all  prisoners  confined  in  the  county  jail  should  be 
fed  on  pork,  would  be  seen  by  every  one  to  be  leveled  at 
them;  and,  notwithstanding  its  general  terms,  would  be  re- 
garded as  a  special  law  in  its  purpose  and  operation. 

During  various  periods  of  English  history,  legislation, 
general  in  its  character,  has  often  been  enacted  with  the 
avowed  purpose  of  imposing  special  burdens  and  restrictions 
upon  Catholics;  but  that  legislation  has  since  been  regarded 
as  not  less  odious  and  obnoxious  to  animadversion  than  if 
the  persons  at  whom  it  was  aimed  had  been  particularly 
designated. 

But,  in  our  countiy,  hostile  and  discriminating  legislation 
by  a  State  against  persons  of  any  class,  sect,  creed  or  nation, 
in  whatever  form  it  may  be  expressed,  is  forbidden  by  the 
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foarteenth  amendment  of  the  Oonstitation.  That  amend- 
ment in  its  first  section  declares  who  are  citizens  of  the 
United  States^  and  then  enacts  that  no  State  shall  make  or 
enforce  any  law  which  shall  abridge  their  privileges  and  im- 
munities. It  farther  declares  that  no  State  shall  deprive  any 
person  (dropping  the  distinctive  term  citizen)  of  life,  liberty, 
or  property,  without  due  process  of  law,  nor  deny  to  any 
person  ^the  equal  protection  of  the  laws.  This  inhibition 
upon  the  State  applies*  to  all  the  instrumentalities  and 
agencies  employed  in  the  administration  of  its  government; 
to  its  executive,  legislative  and  judicial  departments;  and  to 
the  subordinate  legislative  bodies  of  counties  and  cities. 
And  the  equality  of  protection  thus  assured  to  every  one 
whilst  within  the  United  States,  from  whatever  countiy  he 
may  have  come,  or  of  whatever  race  or  color  he  may  be,  im- 
plies not  only  that  the  Courts  of  the  country  shall  be  open 
to  him  on  the  same  terms  as  to  all  others  for  the  security  of 
his  person  or  property,  the  prevention  or  redress  of  wrongs, 
and  the  enforcement  of  contracts;  but  that  no  charges  or 
burdens  shall  be  laid  upon  him  which  are  not  equally  borne 
by  others,  and  that  in  the  administration  of  criminal  justice 
he  shall  suffer  for  his  offenses  no  greater  or  different  punish- 
ment. 

Since  the  adoption  of  the  fourteenth  amendment.  Congress 
has  legislated  for  the  purpose  of  carrying  out  its  provisions 
in  accordance  with  these  views.  The  Bevised  Statutes  re- 
enacting  provisions  of  law  passed  in  1870,  declare  that  '*  all 
persons  within  the  jurisdiction  of  the  United  States  shall 
have  the  same  right  in  every  State  and  Territory  to  make  and 
enforce  contracts,  to  sue,  be  parties,  give  evidence,  and  to 
tlie  full  and  equal  benefit  of  all  laws  and  proceedings  for  the 
security  of  persons  and  property  as  is  enjoyed  by  white 
citizens,  and  shall  be  subject  to  like  punishment,  pains, 
penalties,  taxes,  licenses,  and  exactions  of  every  kind,  and 
to  no  other.''  (Sec.  1977.)  They  also  declare,  that  '*  every 
person  who,  under  color  of  any  statute,  ordinance,  regula- 
tion, custom  or  usage,  of  any  State  or  Territory,  subjects,  or 
causes  to  be  subjected,  any  citizen  of  the  United  States,  or 
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oiher  person  wiihin  tike  jtuisdiction  thereof,  to  the  depriva- 
tion  of  any  rights,  priyileges,  or  immunities  secured  by  the 
Constitution  and  laws,  shall  be  liable  to  the  party  injured  in 
an  action  at  law,  suit  in  equity,  or  other  proper  proceeding 
for  redress. "    (Sec.  1979. ) 

It  is  certainly  something  in  which  a  citizen  of  the  United 
States  may  feel  a  generous  pride  that  the  goyemment  of  his 
country  extends  protection  to  all  persons  within  its  jurisdic- 
tion; and  that  eyery  blow  aimed  at  any  of  them,  howeyer 
humble,  come  from  what  quarter  it  may,  is  '^  caught  upon 
the  broad  shield  of  our  blessed  Constitution  and  our  equal 
laws."* 

We  are  aware  of  the  general  feeling — amounting  to  posi- 
tiye  hostility — preyailing  in  California  against  the  Chinese, 
which  would  preyent  their  further  immigration  hither,  and 
expel  from  the  State  those  already  here.  Their  dissimilarity 
in  physical  characteristics,  in  language,  manners,  and  re- 
ligion  would  seem,  from  past  experience,  to  preyent  the  pos- 
sibility of  .their  assimilation  with  our  people.  And  thought- 
ful persons,  looking  at  the  millions  which  crowd  the  opposite 
shores  of  the  Pacific,  and  the  possibility  at  no  distant  day 
of  their  pouring  oyer  in  yast  hordes  among  us,  giying  rise  to 
fierce  antagonisms  of  race,  hope  that  some  way  may  be  de- 
yised  to  preyent  their  further  immigration.  We  feel  the 
force  and  importance  of  these  considerations;  but  the  remedy 
for  the  apprehended  eyil  is  to  be  sought  from  the  general 
goyernment,  where,  except  in  certain  special  cases,  all  power 
oyer  the  subject  lies.  To  that  goyemment  belong  exclusiyely 
the  treaty  making  power,  and  the  power  to  regulate  com- 
merce with  foreign  nations,  which  includes  intercourse  as 
well  as  traffic,  and,  with  the  exceptions  presently  mentioned, 
the  power  to  prescribe  the  conditions  of  immigration  or 
importation  of  persons.  The  State  in  these  particulars, 
with*  those  exceptions,  is  powerless,  and  nothing  is 
gained  by  the  attempted  assertion  of  a  control  which  can 
neyer  be  admitted.  The  State  may  exclude  from  its  limits 
*  paupers  and  conyicts  of  other  countries,  persons  incurably 

*  Judge  Blaok*B  argument  in  the  Fossat  case,  2  Wallace,  p.  703. 
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diseased,  and  others  likely  to  become  a  burden  upon  its 
resources.  It  may  peiiiaps  also  exclude  persons  whose 
presence  would  be  dangerous  to  its  established  institutions. 
But  there  its  power  ends.  Whatever  is  done  by  way  of  ex- 
clusion beyond  this  must  come  from  the  general  goremment. 
That  government  alone  can  determine  what  aliens  shall  be 
permitted  to  land  within  the  United  States,  aud  upon  what 
.conditions  they  shall  be  permitted  to  remain;  whether  they 
shall  be  restricted  in  business  transactions  to  such  as  apper- 
tain to  foreign  commerce,  as  is  practically  the  case  with  our 
people  in  China,  or  whether  they  shall  be  allowed  to  engage 
in  all  pursuits  equally  with  citizens.  For  restrictions  neces- 
sary or  desirable  in  these  matters,  the  appeal  must  be  made 
to  the  general  government;  and  it  is  not  believed  that  the 
appeal  will  ultimately  be  disregarded.  Be  that  as  it  may, 
nothing  can  be  accomplished  in  that  direction  by  hostile  and 
spiteful  legislation  on  the  part  of  the  State,  or  of  its  mu- 
nicipal bodies,  like  the  ordinance  in  question — ^legis- 
lation which  is  unworthy  of  a  brave  and  manly  people. 
Against  such  legislation  it  will  always  be  the  duty  of  the 
judiciary  to  declare  and  enforce  the  paramount  law  of  the 
nation. 

The  plaintiff  must  have  judgment  on  the  demurrer  to  the 
defendant's  plea  of  justification;  and  it  is  so  ordered. 

FIELD, 

Presiding  Justice. 

SAWTEB, 

Circuit  Judge. 
San  Francisco,  July  7ih,  1879. 
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Recent  Decisions. 


STATUTE  OV  LIMITATIONS. 

Part  payment  hy  Joint  Maker. — ^Payments  of  interest  and  of 
part  of  the  principal  of  a  promissory  note,  and  whicli  were 
endorsed  thereon  by  one  of  the  joint  makers  before  the  said 
note  was  barred  by  the  statute  of  limitations,  do  not  deprive 
the  other  joint  maker  of  his  defense  under  the  statute  where 
the  latter  had  no  knowledge  of  such  payments  and  had  not 
assented  thereto.  The  Court  said  :  "It  is  now  well  under- 
stood that  the  mere  acknowledgment  of  a  debt  is  not 
sufficient  to  take  it  out  of  the  statute.  There  must  be 
circimistances  from  which  a  new  promise  may  be  presumed. 
The  debt  is  no  longer  demandable  and  there  must  be  a  new 
promise,  either  express  or  implied,  in  order  to  reyive  it. 
The  acknowldgment  must  be  accompanied  by  expressions 
showing  a  willingness  to  pay  it.  Such  is  the  current  of 
the  modem  decisions,  and  this  new  promise  is  now  the  real 
cause  of  action  where  the  statute  has  othervfise  run  upon 
^he  demand.  Now,  can  it  be  possible  that  a  joint  contractor, 
by  his  own  act  and  at  his  own  pleasure  and  without  the 
knowledge  or  consent  of  his  co-contractor,  can  enter  into  a 
new  liability  which  will  be  binding  upon  them  both?  To 
state  this  proposition  is  to  refute  it.  Nor  in  the  principle 
can  it  make  any  difference  whether  the  payment  claimed  to 
revive  the  liability  was  made  before  or  after  the  statute  had 
attached.  In  other  words,  a  joint  contractor  is  not  an  agent 
for  the  others  unless  there  is  an  arrangement  to  that  end, 
and  cannot  bind  the  contractors  without  their  consent.'* 
(Citing  BeU  vs.  Morrison^  1  Pet.  351;  Van  Keuren  vs.  Par- 
malee^  2  N.  Y.  525;  Shoemaker  vs.  Benedict,  11  id.  176; 
Dean  vs.  Hewit,  5  Wend.  257;  Ibmpkms  vs.  Brown,  1 
Denio,  247,  Sup.  Ct.,  District  of  Columbia,  1879;  MJfer  vs. 
Miller.)    Opinion  by  MaoAbthub,  J. 
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Current  Topics. 

In  State  vs.  Northupf  (13  West.  Jurist,  306,)  the  Supreme 
Court  of  Iowa  decided  tiiat  on  a  criminal  trial  evidence  of 
the  good  character  of  the  accused  is  always  for  the  cou'* 
sideration  of  the  jury,  and  that  it  is  for  them  to  determine 
its  weight  without  any  instructions  from  the  Court,  and  if 
such  evidence  creates  a  reasonable  doubt  in  their  minds  of 
the  guilt  of  the  accused,  it  is  their  duly  to  acquit.  It  was 
formerly  the  rule,  that  evidence  of  good  character  was  ad- 
missible only  in  capital  cases;  but  the  rule  is  now  settled, 
that  such  evidence  is  admissible  in  all  criminal  cases.  (3 
Greenl.  Ev.,  §  25.)  But  the  authorities  are  not  agreed  as  to 
the  effect  of  such  evidence,  that  is,  whether  it  should  be  con- 
sidered in  all  cases  or  only  in  doubtful  cases.  (In  Starkie 
on  Ev.  73,  10th  Am.  ed.,)  it  is  said  that  good  character  ought 
never. to  have  any  weight,  except  in  doubtful  cases,  and  this 
opinion  is  repeated  in  the  note  of  the  le&med  editor.  The 
same  view  was  expressed  in  1  Phillips  on  Ev.,  469.  On  the 
other  hand,  Greenleaf  takes  the  ground,  that  the  jury  should 
consider  such  evidence  in  every  case,  and  give  to  it  its  4^0 
weight.  (3  Greenl.  on  Ev.,  g  25;)  and  this  view  accords  with 
that  expressed  in  (2  Buss,  on  Crimes,  785-786.  1  Bishop's 
Criminal  Procedure,  §  488,  and  Bennett  and  Heard's  Notes 
to  2  Leading  Criminal  Cases,  351.)  Neither  Boscoenor 
Wharton  has  given  his  individual  views,  but  they  have  ap- 
parently adopted  those  expressed  by  Sir  William  Bussell. 
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(Eoscoe's  Crim.  Ev.,  76;  American  Grim.  Law,  §g  643-644.) 
The  leading  adjudicated  case,  in  favor  of  the  role  that  such 
evidence  cannot  avail  the  defendant,  except  in  a  doubtful 
case,  is  the  CammanweaUh  vs.  FPebsfer,  (6  Gush.,  295.)  See 
also,  as  being  in  accord  therewith,  {TJie  State  vs.  Wdls,  1 
Goxe,  424i;  United  8tcU€8  Y&.  Boudenbmh^  Baldwin,  514;  The 
People  vs.  iSammdy  2  Parker,  223;  The  People  vs.  Cbfe,  4  tdf., 
35;  United  States  vs.  Smithy  2  Bond,  323.)  Li  Stephens  vs. 
The  People^  (4  Parker,  396,)  and  Lowenherg  vs.  The  Peopfe, 
(5  id.  J  414,)  the  jury  was  instructed  that  good  character 
might  raise  the  doubt  entitling  the  persons  to  an  acquittal, 
and  the  weight  to  be  given  thereto  was  for  the  jury  in  each 
case.  The  defendants  having  been  found  guilty  in  each  case, 
no  point  was  raised,  as  we  imderstand,  in  the  appellate  Gourt 
as  to  the  validity  of  the  instructions.  The  doctritie  an- 
nounced in  the  WAster  case  has  been  disapproved  and  con- 
demned in  {Cancemi  vs.  The  People,  16  N.  T.,  501;  The 
People  vs.  Ashe,  44  Gal.,  288;  The  People  vs.  (?ar6ett,  17 
Mich.,  9;  Harmington  vs.  The  State,  19  Ohio  St.,  264.)  The 
rule  of  these  cases  is  sustained  by  (The  State  vs.  Henry,  5 
Jones,  N.  G.,  665;  Jupety  vs.  The  People,  34  111.,  516;  The 
State  vs.  McMurphey,  52  Mo.,  251;  United  States  vs.  WhUaker, 
6  McLean,  342;  CommantoeaUh  vs.  Casey,  3  Brewster,  414; 
Epps  vs.  The  State,  19  Ga.,  102;  Filed  vs.  The  State,  18  Ala., 
720;  Carson  vs.  The  State,  50  id.,  134;  Byan  vs.  The  People, 
18  Abb.  Pr.,  232. 

We  contemplate  publishing  all  the  opinions  of  our  Supreme 
Gourt  omitted  from  the  regular  official  reports,  beginning  at 
the  date  of  our  first  volume — Sept.  1,  1877,  and  running  back 
until  we  have  collated  enough  for  a  volume.  These  opinions 
are  of  great  value  to  the  practitioner.  We  would  be  glad  to 
have  an  expression  of  opinion  from  our  subscribers  as  to  the 
vafue  of  such  a  publication. 
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LAWTEES  IN  THE  LEGISLATUEE. 


We  read  in  a  writ  of  summons,  in  the  fifth  year  of  Henry 
ly,  '^the  King  willed  that  neither  you,  nor  any  other 
sheriff  (vice-comes)  of  the  Kingdom,  or  any  apprentice, 
nor  other  man  following  the  law,  should  be  chosen."  "  This 
prohibition,"  says  Coke,  ''was  inserted  in  virtue  of  an  ordi- 
nance of  the  Lords,  made  in  the  forty-sixth  year  of  Edward 
in;  and  by  reason  of  its  insertion,  this  parliament  was  fruit- 
less, and  never  a  good  law  made  thereat,  and  therefore  called 
Indoctum  parliamentum,  or  lack-learning  parUament.  Since 
this  time,"  he  adds,  ''lawyers  (for  the  great  and  good  ser- 
vice of  the  commonwealth,)  have  been  eligible."  And  yet, 
to  this  day,  there  survives  an  old-fashioned  and  most  unrea- 
sonable prejudice  against  the  election  of  lawyers  as  parlia- 
mentary reprea^entaiives,  which,  apart  from  either  politics  or 
polemics,  would  justify  us  in  bespeaking  fair-play  for  any 
candidate  who  happened  to  be  connected  with  the  legal  pro- 
fession. With  politics  and  polemics  we  have  nothing  to  do; 
but  it  is  only  right  that,  when  a  member  of  the  legal  profes- 
sion seeks  the  suffrages  of  a  constituency,  we  should  depre- 
cate a  prejudice  detrimental  to  the  interests  of  the  profession 
generally,  while  calculated  to  impede  "  the  great  and  good 
service  of  the  commonwealth,"  which  it  is  now  more  than  ever 
in  the  power  and  directly  within  the  province  of  legal  mem- 
bers of  the  legislature  to  effect.  It  is  a  time  of  changes 
many  and  momentous  in  matters  needing  the  most  watchful 
supervision  of  lawyers — not  that  the  legal  profession  alone 
is  vitally  affected,  but  that  every  subject  in  the  land  is  vitally 
affected  in  his  person  or  property  by  measures  which  have 
been  already  projected  for  good  or  for  evil,  and  which  for 
good  or  for  evil  will  largely  depend  on  the  legal  skill  that  is 
brought  to  bear  on  thetr  provisions.  It  is  a  time  when^ 
whether  the  government  be  Conservative  or  Liberal,  change 
is  the  order  of  the  day,  and  when  the  lawyer,  whether  he  be 
Conservative  or  Liberal,  is  best  able  to  render  "  great  and 
good  service  to  the  commonwealth."  And  instead  of  reject- 
ing the  lawyer  merely  because  he  is  a  lawyer,  it  should  be 
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considered,  that  for  this  very  reason,  he  can  do  service  great 
and  good.  Again,  none  so  much  as  he  comes  into  such  pub- 
lic and  hostile  contact  with  all  classes  and  ranks  of  society; 
it  is  his  pursuit  to  expose  dishonesty  and  crime;  the  witness 
dreads  him — the  suitor  recoils  from  him.  But  neither 
should  the  prejudice  hence  arising  affect  the  choice  of  a  p€ir- 
liamentary  representative;  rather  it  should  be  deemed,  that 
by  reason  of  his  very  familiarity  with  the  legal  aspects  of 
vice  and  folly,  his  is  the  voice  to  guide,  and  his  the  pen  to 
prescribe  the  legislation  that  vice  and  folly  has  rendered 
necessary.  Tested  he  should  be  in  many  ways;  but  when  he 
is  to  be  judged  of  as  a  lawyer  merely,  apart  from  politics 
or  polemics,  the  truest  tost  is  the  estimate  of  his  fitness 
formed  by  his  own  profession. 

Mr.  Peter  O'Brien,  who  has  just  addressed  the  electors  of 
Clare,  has  already  achieved  distinction  at  the  Bar — ^he  is  a 
sound  practical  lawyer,  a  fearless  and  persuasive  advocate. 
If  law  and  logic  carry  weight  in  the  House,  he  will  not  be 
found  wanting;  and  if  they  be  insufficient  to  create  a  proper 
impression  on  that  assembly,  he  has  only  to  follow  Mr. 
AVUkes'  advice:  '' Be  as  impudent  as  you  can,  and  as  merry 
as  you  can,  and  say  whatever  comes  uppermost."  But  with 
his  political  principles  we  have  nothing  to  do;  and  were 
they  diametrically  opposite  to  those  he  maintains,  we  should 
still  have  accorded  our  present  voluntary  testimony  to  the 
worth  of  an  upright  and  able  lawyer,  who,  whether  he  wins 
the  suffrages  of  Cl^re  or  not,  has  well  won  the  good-will  and 
high  opinion  of  the  profession. — Irish  Law  Times. 


HOW  TO  EXPLORE  FOR  MINERALS. 


Mr.  J.  E.  Clayton,  mining  engineer,  contributes  to  the 
Salt  Lake  (Utah)  Tribune,  the  following  items  on  prospecting 
for  minerals : 

I.  Examine  the  gravel  and  boulders  of  the  mountain 
streams,  and  note  carefully  the  structure  and  character  of  the 
gravel  wash.    This  will  reveal  the  geological  formations  that 
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are  intersected  by  the  stream.  T17  the  sands  at  the  head  of 
the  gravel  bars  for  free  gold,  or  for  any  crystallized  minerals, 
etc.  If  the  structure  of  the  quartz  boulders  or  other  vein 
stodes  are  favorable,  go  up  the  stream  until  the  geological 
zone  is  found  that  has  produced  the  quartz  or  other  metal- 
bearing  minerals.  Then  follow  the  supposed  metal-bearing 
zone  on  its  line  of  strike  and  make  especially-careful  ex- 
aminations wherever  eruptive  dikes  are  found  intersecting 
the  formation. 

2.  When  a  lode  or  vein  is  found,  note  carefully  its  rela- 
tion to  the  country  rock,  especially  any  differences  in  the 
opposite  walls  of  tiie  vein.  Then  follow  it  on  the  line  of 
outcrop,  and  note  carefully  those  points  where  the  best  ores 
are  seen,  so  as  to  determine  the  position  of  the  best  ore- 
chutes  before  making  any  location  on  the  lode. 

3.  The  first  work  should  consist  of  shallow  cuts  across 
the  lode  at  intervals  of  50  to  100  feet;  or,  if  the  vein  is  small 
and  partially  covered  by  soil  and  debris,  a  trench  along  the 
line  of  outcrop  Is  preferable.  If  the  surface  tracing  is  satis- 
factory and  the  true  line  of  strike  has  been  determined,  then 
survey  your  claim  and  stake  off  the  boundaries  according  to 
the  requirements  of  the  ^United  States  laws. 

4.  The  work  of  exploring  the  vein  underground  is  the 
next  thing  in  order.  To  do  this  intelligently,  you  must 
select  that  point  on  the  line  of  outcrop  where  the  best  ore  is 
found,  then  sink  a  shaft  on  the  lode  following  the  angle  of 
dip,  keeping  both  foot  wall  and  hanging  wall  exposed  if 
possible.  If  the  lode  is  too  wide  for  this  to  be  done,  then 
follow  the  best  ore  streak  of  the  vein  itself,  and  at  every  fifty 
feet  in  depth  make  cross-cuts  to  the  walls  of  the  vein.  After 
100  feet  deep  has  been  reached,  run  levels  each  way  from  the 
shaft  on  the  line  of  the  vein,  in  order  to  determine  the  ex- 
tent or  spread  of  the  ore-chute  or  chimney  on  the  horizontal 
line.  'When  the  limit  of  the  ore  body  on  the  horizontal  line 
has  been  ascertained,  then  sink  100  feet  more,  and  drift  right 
and  left,  as  before.  If  more  than  one  chimney  of  ore  is 
found  on  the  line  of  the  vein,  a  shaft  should  be  sunk  on  it 
and  drifts  run  as  above  stated,  being  careful  to  confine  all 
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the  exploring  work  within  the  walls  of  the  vein  itself.  When 
enough  has  been  done  to  prove  the  character,  size  and 
quality  of  the  vein,  it  will  then  be  time  to  determine  the 
position,  character  and  extent  of  the  *'  dead  work  "  necessary 
to  work  the  mine  to  the  deep.  These  questions  should  be 
settled  by  careful  surveys,  made  in  the  light  of  all  the  local 
facts  and  surroundings,  such  as  the  geological  structure  of 
the  country  rock»  the  probable  amount  of  water  to  be  raised, 
the  lowest  point  of  drainage  by  adit,  or  level,  and  the  most 
convenient  point  for  delivery  of  the  ores  to  the  surface,  etc. 

The  last  part  of  the  preliminary  exploration  of  any  mine 
is  to  determine,  by  actual  tests,  what  are  the  best  methods 
of  reduction,  and  the  extent  and  kind  of  reduction  works 
needed,  etc. 

6.  After  all  these  preliminary  facts  have  been  thoroughly 
ascertained  and  clearly  defined,  the  unavoidable  risks  of 
mining  will  have  been  fully  met  and  overcome.  All  sub- 
sequent operations  are  simply  matters  of  skill  and  business 
management,  and  the  capitalizing  of  the  ^  mine  becomes  a 
mere  matter  of  business  detail. 

The  requirements  are  as  follows : 

1.  The  preliminary  exploration  must  have  ore  enough  cut 
and  underrun,  or  otherwise  exposed,  to  give  at  least  two 
years'  work  for  reduction  works  of  an  extent  sufficient  for 
the  average  annual  output  of  ore. 

2.  The  reduction  works  must  be  suited  for  the  best  treat- 
ment of  the  ore. 

3.  The  exploration  of  the  mine  must  be  pushed  ahead  of 
extraction  of  ore,  so  as  to  expose  at  least  one  ton  of  ore  in 
new  ground,  for  every  ton  extracted  from  the  previously  ex- 
plored ground. 

4.  Before  erecting  reduction  works,  the  ore  exposed  in 
the  mine  should  be  so  thoroughly  tested  as  to  guarantee  a 
net  profit  sufficient  to  pay  the  whole  cost  of  such  woHls. 

5.  The  mine  being  well  opened,  and  the  reduction  works, 
or  plant,  established,  the  general  success  of  the  enterprise 
must  depend  upon  the  efficiency  of  the  general  business 
management. — Copp's  Land  Owner. 


The  Paoifio  Coast  Law  Joubnal.  4S1 

Supreme  Court  of  the  United  States. 

May,  1879.    98  U.  S. 


DENVER  vs.  ROANE,  Executor. 

1.  PjLBrNKBSHXp — ^DiATH  OF  Pabtnib — ^AcoouMTiNGi — DiscoTiBT.  The  pcr- 
sonal  representatiyes  of  a  deceased  partner  may  by  a  bill  in  equity 
(Sompel  the  sonriTing  partners  to  account  for  the  partnership  property, 
and  for  a  disooYery  of  the  property.  And  so  far  as  any  money  has 
been  earned,  which  is  diYisible,  a  decree  will  be  entered  directing  the 
payment  of  the  proportion  dne  decedent. 

S.      Ism— <>ON8TBUCnOM  OF  AOBBBMBNT — ATIOBMBTB    AT    LaW — CoMMBBOZAL 

Pabtnbbships — DiBTBiBnTiON  OF  Pbofits.  Attorneys  at  law  formed  a 
partnership  which  was  dissoWed  upon  the  agreement  that  the  on- 
finished  business  should  be  conducted  and  closed  by  the  former  part- 
ners under  the  terms  of  the  partnership  agreement,  and  upon  the 
further  agreement  that  in  case  of  the  death  of  any  of  the  partners  that 
his  heirs  or  representatives  should  receive  a  certain  proportion  of  the 
fees  earned.  Held,  1,  That  a  partnership  between  attorneys  at  law,  or 
between  agents  collecting  claims,  are  controlled  by  the  same  principles 
of  law  as  are  commercial  partnerships.  2.  That  where  there  is  no 
provision  to  recompense  surviving  partners  for  services  in  conducting 
the  remaining  business  of  the  f&rm,  when  it  is  provided  that  the  estate 
of  a  deceased  partner  shall  participate  in  the  profits,  the  interest  of 
the  deceased  partner  shall  be  fully  paid  to  his  representatives. 
3.  Ibid— Attobnxts  at  Law — Bbfcsal  of  Pabtnbb  to  GoNTtKUB  m  Gattsb — 
Ihtxbbst  m  Fibs.  The  refusal  of  an  attorney  at  law  to  continue 
with  his  partners  in  the  prosecution  of  a  cause  will  deprive  him  of  any 
part  of  the  fees  earned  subsequent  thereto. 

Appeal  from  the  Supreme  Oourt  of  the  District  of  Colum- 
bia. 

Bill  for  a  partnership  aocouhting.  James  Hughes,  the 
complainant's  testator,  and  James  W.  Denver  and  Charles 
F.  Peck  were  in  partnership  as  attorneys  and  counseloBs  at 
law  from  1866  until  the  18th  of  March,  1869.  On  that  day 
it  was  agreed  between  them  virtually  that  the  general  part- 
nership should  terminate;  that  thereafter  no  new  business 
should  be  received  in  partnership,  and  that  any  coming  to 
the  firm  through  the  mails  should  be  equitably  divided.  The 
agreement,  however,  contained  a  stipulation  that  the  business 
of  the  firm  theretofore  received  and  then  in  hand  shoulb  de 
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closed  up  as  rapidly  as  possible  by  the  members  of  the  firm 
''  as  partners,  under  their  original  terms  of  association  and 
in  the  firm  name."  Soon  after,  on  the  13th  of  August,  1869, 
a  further  agreement  was  made  to  the  effect  that  in  case  of 
death  of  any  one  of  the  partners,  his  heirs  or  personal  repre- 
sentatives, or  their  duly  authorized  agent,  should  receiye  one 
third  of  the  fees  in  cases  nearly  finished,  and  twenty-five  per 
cent,  in  other  partnership  cases.  Denver  acceded  to  this 
second  agreement,  with  the  understanding  that  before  any 
such  division  should  be  made,  at  any  tifne,  all  partnership 
obligations  should  be  first  satisfied,  proposing  no  new  terms, 
only  stating  the  legal  effect.  It  is  upon  these  two  agreements 
the  bill  is  founded.  Mr.  Hughes  died  on  the  21st  of  Octo- 
ber, 1873,  and  the  executor  of  his  will  has  brought  the 
present  suit  for  a  discovery,  and  to  recover  from  the  surviv- 
ing partners  the  share  of  the  testator  in  the  fees  received  by 
them  out  of  the  partnership  business  which  remained  un- 
finished when  the  general  partnership  was  dissolved.  A 
decree  was  entered  against  the  defendants  in  the  Court 
below,  and  they  appealed. 

Albert  Pike  and  John  W.  Denver ^  for  Appellants. 

Joseph  Bradley  and  S.  H.  Henlde^  for  Bespondent. 

Stbong,  J.  {After  stating  the  facts.)  It  is  'first  insisted  by 
the  appellant  that  the  Court  below  had  no  competency  or 
jurisdiction  to  entertain  a  bill  for  ,such  relief  as  is  prayed 
for,  nor  to  give  such  a  decree  as  the  Court  gave,  whereby  it 
attempts  to  settle  and  close  the  affairs  of  a  partnership  by 
decreeing  specific  sums  as  legally  due,  and,  if  so,  demand- 
able  at  law,  and  providing  for  the  further  continuance  of  the 
partnership  and  collection  by  virtue  of  its  decree  of  other 
like  sums  until  the  business  of  the  partnership  may  end. 
Such  is  the  fivst  assignment  of  error.  The  objection  mis- 
apprehends the  nature  of  the  case  made  by  the  bill,  over- 
looks the  facts,  and  does  not  state  accurately  the  decree. 
That  a  bill  in  equity  may  be  maintained  by  the  personal 
representatives  of  a  deceased  partner  against  the  survivors 
to  compel  an  account,  so  far  as  an  account  is  possible,  and 
for  a  discovery  of  the  partnership  property  which  oame  to 
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tiieir  hands,  is  undeniable,  and  such  was  the  object  of  the 
present  bill.  "When  the  firm  was  dissolved,  in  March,  1869, 
for  general  purposes,  the  agreement  of  dissolution  stipulated 
that,  as  to  the  business  then  .in  hand,  the  members  of  the 
firm  should  continue  partners,  and  should  close  it  up.  What 
that  business  was  the  present  defendants  only  could  know 
after  the  death  of  Hughes,  for  it  was  then  left  in  their  hands, 
and  they  only  could  know  what  fees  had  been  received  on 
account  of  it.  A  bill  for  discovery,  as  well  as  for  distribu- 
tion of  the  fees  received,  was,  therefore,  plainly  within  the 
province  of  a  Court  of  Equity.  And  as  the  partners  had 
agreed,  as  they  did  by  the  agreement  of  August,  1869,  to 
divide  those  fees  in  certain  proportions,  it  was  quite  com- 
petent for  the  Court  to  enforce  a  fulfilment  of  the  contract, 
so  far  as  possible,  when  the  decree  was  made.  The  Court 
did  not  attempt  to  make  a  complete  settlement  of  the  affidrs 
of  the  partnership.  In  the  nature  of  the  case  that  was  im- 
possible. Some  of  the  partnership  business  remained  un- 
finished, and  fees  uncertain  in  amount  were  yet  to  be  col- 
lected. But  so  far  as  fees  had  been  collected,  the  right  to 
immediate  distribution  was  complete.  The  agreement  did 
not  contemplate  that  all  the  fees  collected  might  be  held  by 
the  surviving  partners  until  after  the  partnership  business 
should  be  brought  to  an  end,  and  it  was,  therefore,  quite 
proper  to  reserve  consideration  of  the  fees  yet  to  be  received 
after  they  shall*  have  been  earned.  An  objection  raised  by 
several  other  assignments  of  error  (particularly  the  6th,  7th, 
8th,  9th,  18th  and  19th)  is,  in  substance,  that  the  Court 
erred  in  applying  to  a  partnership  between  lawyers  and  claim 
agents  the  principles  of  the  law  of  commercial  partnerships, 
in  regard  to  the  modes  of  settlement  of  the  same  after  the 
death  of  a  partner,  and  in  regard  to  the  neglect  of  the 
business  of  such  a  firm  by  a  partner;  that  by  the  decree  no 
compensation  is  allowed  to  the  survivors  for  carrying  on  thd 
unfinished  business,  but  that  they  are  required  to  continue 
it  as  well  for  themselves  as  for  the  benefit  of  the  deceased 
partner's  estate.  We  think  these  objections  to  the  decree 
ought  not  to  be  sustained.     We  are  not  convinced  that  dur- 
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ing  his  life  Mr.  Hughes  (except  perhaps  in  reference  to  a 
single  case  in  charge  of  the  firm)  was  guilty  of  such  neglect, 
or  yiolation  of  his  duty  to  his  partners,  as  should  derive 
him,  or  his  personal  representatiye,  of  a  right  to  share  in 
the  profits  of  the  partnership.  In  regard  to  the  work  done 
and  the  fees  received  after  his  death,  the  parties,  by  their 
agreements,  prescribed  the  rule  for  determining  their  rights 
as  against  each  other.  Haying  jointly  imdertaken  the  bua* 
iness  intrusted  to  the  partnership,  all  the  parties  were  under 
obligation  to  conduct  it  to  the  end.  This  duty  they  owed  to 
the  clients,  and  to  each  other.  And  as  to  the  unfinished 
business  remaining  with  the  firm  on  the  18th  day  of  March, 
1869,  the  duty  continued.  The  agreement  provided  for  that. 
Now,  in  reference  to  this  duiy  the  law  is  clear.  **  As  there 
is  an  implied  obligation  on  eyery  partner  to  exercise  due 
diligence  and  skill,  and  to  deyote  his  services  and  labors  for 
the  promotion  of  the  common  benefit  of  the  concern,  it 
follows,  that  he  must  do  it  without  any  rewards  or  compensa- 
tion, unless  there  be  an  express  stipulation  for  compensa- 
tion." (Story  on  Partn.,  gg  182,  331;  ColtoeU  ys.  Letter,  7 
Paige,  483.)  So  it  is  held  that  where  partnerships  are  equal, 
as  was  true  in  the  present  case,  and  ther^  is  no  stipulation 
in  the  partnership  agreement  for  compensation  to  a  surviving 
partner  for  settling  up  the  partnership  business,  he  is  en- 
titled to  no  compensation.  (Braum  vs.  McFarian,  41  Penn* 
St.,  129;  BeattyYB.  Wray^  19  7b.,  618;  Johman  vs.  Hearts 
hovsty  62  N.  Y.,  173.)  This  is  the  rule  in  regard  to  what  are 
commonly  called  commercial  partnerships,  and  the  author- 
ities cited  refer  to  those.  There  may  possibly  be  some 
reason  for  applying  a  difierent  rule  to  cases  of  winding  up 
partnerships  between  lawyers  and  other  professional  men, 
where  the  profits  of  the  firm  are  the  result  solely  of  pro- 
fessional skill  and  labor.  No  adjudicated  cases,  however, 
with  which  we  are  acquainted,  recognize  any  such  distinction. 
And  in  the  present  case,  as  we  have  said,  the  parties  made 
arrangements  for  the  work  and  results  of  work  after  tiie 
death  of  any  of  their  number.  The  agreement  of  August 
13,  1869,  provided  that  in  case  of  the  death  of  any  partner. 
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one  third  of  the  fees  in  cases  nearly  finished,  and  one  quarter 
of  the  fees  in  other  partnership  cases,  should  belong  to  the 
representatives  of  the  decedent.  Of  course,  it  was  contem- 
plated that  the  surviTing  partners  should  finish  the  work,  and 
that  no  allowance  should  be  made  to  them  beyond  the  share 
of  the  fees  specified  in  the  agreement. 

The  most  important  objection  to  the  decree  which  has  been 
urged  by  the  appellant  is,  that  it  adjudged  to  the  complainant 
one  third  of  the  fee  collected  by  the  defendants  in  the  case 
of  Ghubaioay  B.  Lamar  against  The  United  States,  including 
the  claim  of  D.  A.  Martin.  ^  That  case  was  in  charge  of  the 
firm  before  the  agreement  of  March  18,  1869,  was  made,  and 
was  commenced  in  1868.  It  was,  therefore,  one  of  the  cases 
within  the  purview  of  the  agreement  of  August  13,  1869. 
Mr.  Hughes's  name  appeared  on  the  record  as  attorney  and 
counsel,  with  the  appellants,  for  the  claimant.  But  on  the 
9th  of  January,  1873,  he  came  into  Court  and  asked  that  his 
name  be  erased  as  such  attorney,  and  that  he  have  leave  to 
withdraw  his  appearance  and  sever  his  connection  with  the 
cause.  His  motion  was  allowed,  and  his  appearance^  was 
then  withdrawn.  The  appellcmts,  however,  went  on  with  the 
case.  Briefs  were  filed  for  the  claimant  on  the  2l8t  of  March 
and  the  22d  of  April,  1873;  the  case  was  argued  on  the  20th 
of  May,  and  on  tiie  2d  of  June  next  following  the  Court 
entered  a  judgment  for  the  claimant.  An  appeal  was  then 
taken  to  this  Court  which  was  subsequently  dismissed.  After 
the»withdrawal  of  his  appearance  and  the  severance  of  his 
connection  with  the  cause,  Mr.  Hughes  took  no  part  in 
prosecuting  the  claim,  neither  in  the  Court  of  Claims  nor  in 
the  Supreme  Court,  and  he  paid  no  attention  to  it.  He 
quarrelled  with  Mr.  Lamar,  and  about  the  time  he  withdrew 
from  the  cause  he  denounced  the  claim  privately  to  one  of 
the  judges  of  the  Court  of  Claims  as  altogether  without 
merit  and  a  fraudulent  case,  or  words  to  that  effect,  and  said 
that  he  had  decided  not  to  be  involved  in  a  case  of  so 
scandalous  a  character,  and  for  so  worthless  or  unworthy  a 
client.  In  regard  to  the  question  of  fees  in  the  case,  the 
judge  testifies,  ''he  declined  to  have  any  interest  in  the  case, 
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or  to  take  fees,  because  he  believed  the  case  was  a  corrupt 
one,  and  not  likely  to  succeed,  and  that  he  would  not  lose 
much  by  his  withdrawal  from  the  case."  The  question  pre- 
sented by  this  state  of  facts  is,  whether,  inasmuch  as  the 
case  was  afterward  conducted  by  the  appellants  to  final  sue- 
cess,  and  they  received  a  fee  from  Mr.  Lamar,  the  claimant, 
Mr.  Hughes,  would  be  entitled  to  any  part  of  the  fee. were  he 
now  living  ?  If  not,  certainly  his  personal  representative 
cannot  be  now.  .  The  recovery  of  the  claim  was  undertaken 
by  the  firm  without  any  agreement  respecting  fees.  By  un- 
dertaking it,  the  firm  and  each  member  of  it  assumed  to  con- 
duct the  case  to  a  final  conclusion,  and  with  all  fideUiy  to  the 
client.  Such  was  the  contract  of  Mr.  Hughes  with  Lamar, 
as  completely  as  if  he  had  been  the  sole  attorney  and  counsel 
employed.  And  as  the  contract  was  entire,  he  could  not 
have  abandoned  it  after  a  partial  performance,  and  still  have 
held  the  other  party  bound.  Much  less  could  he  have  ac- 
companied his  abandonment  by  denouncing  the  honesty  of 
the  claim  to  one  of  the  judges  of  the  Court,  whose  province 
it  was  to  find  the  facts  and  adjudicate  upon  its  merits,  and 
yet  claim  compensation  for  services  rendered.  Such  condnet 
on  his  part  was  not  merely  a  renunciation  of  his  engagement 
to  his  client.  It  was  a'  flagrant  breach  of  professionid  duty. 
It  was  not  in  his  power  to  refuse  performance  of  his  part  of 
the  implied  contract  with  Lamar,  take  action  hostile  to  the 
claim,  and  still  hold  Lamar  bound.  Certainly,  he  could  not 
hold  Lamar  directly  liable.  And  we  do  not  perceive  that* 
in  equity,  his  situation  is  any  better  because  he  had  con- 
tracted with  the  client  jointly  with  his  copartners.  If,  then, 
by  abandoning  the  case  and  denouncing  it  as  fraudulent,  he 
lost  all  the  right  which  he  had  against  Lamar,  how  can  he 
claim  from  his  copartners  any  of  the  compensation  they  ob- 
tained for  conducting  the  case,  after  his  abandonment,  to 
final  success?  His  action  was  a  breach  of  his  duty  to  those 
partners,  as  well  as  of  his  obligation  to  Lamar.  By  the 
agreement  of  copartnership  he  had  undertaken  to  share  in 
the  labor,  and  to  promote  the  common  interests  of  the  firm, 
and  that  was  the  foundation  of  his  right  to  share  in  its 
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earnings.  It  may  be,  that  mere  neglect  of  his  duty  would 
not  have  extinguished  that  right;  but  a  repudiation  of  his 
obligations,  refusing  to  act  as  a  partner,  or  to  perform  the 
functions  of  a  partner,  is  quite  a  diiSerent  thing.  It  may 
well  be  considered  as  a  repudiation  of  the  partnership.  It 
was  said  in  Wilson  vs.  Johnstone,  (16  Eq.  Cas.,  606,)  ''  He 
who  acts  so  as  to  treat  the  articles  as  a  nullity  as  it  regards 
his  own  obligations,  cannot  complain  if  ihey  are  so  treated 
for  all  purposes."  It  may,  therefore,  very  justly  be  held  that 
by  his  action  Mr.  Hughes  became  a  stranger  to  the  case,  and 
repudiated  any  relation  '  h^  had  previously  held  to  it  as  a 
partner  in  the  firm.  The  partnership  ceased  as  respects  that 
claim.  The  other  partners  who  continued  to  attend  to  the 
case  could  charge  the  client  nothing  for  his  services,  for  as 
the  contract  was  contingent  on  success,  nothing  was  due  to 
any  partner  until  success  was  attained.  They  certainly  could 
claim  nothing  for  services  rendered  by  him,  after  he  severed 
his  connection  with  the  case,  for  he  rendered  none,  and  if 
he  had  any  just  claim  on  a  quantum  meruU  for  services  ren- 
dered before,  it  was  against  Lamar,  and  not  against  his  co« 
partners.  We  think,  therefore,  the  decree  of  the  Court 
below  was  erroneous,  in  so  far  as  it  allowed  to  the  com- 
plainant any  part  of  the  fee  collected  from  Lamar,  or  from 
Martin,  who  owned  a  part  of  what  was  recovered  in  the 
Lamar  suit.  We  discover  no  other  fault  in  the  decree,  but 
for  this  the  case  must  be  sent  back  for  correction. 

Decree  reversed,  with  instructions  to  enter  a  decree  in  con- 
formity with  this  opinion. 


Supreme  Court  of  Iowa. 

1878.    47  Iowa. 


BANCROFT 

vs. 

MERCHANTS'  DISPATCH  TRANSPORTATION  CO. 

1.      GaBBUBB — GOMHICTXNO  LXNB — ^LlABIUTT — SPICXAL  GoNTBAOT.     A  Cftxrier 

wUoh  teceirea  goods  from  «  conneetiiig  line,  ig  not  entitled  to  tlie 


438  The  Pachfic  Coast  Law  Joubnal. 

benefit  of  any  limitation  npon  its  common  law  liability  contained  in 
an  express  contract  entered  into  between  the  latter  and  the  consignor, 
in  its  own  behalf  and  for  its  own  protection  only. 

9.  Ibid. — ^Dblztkbt — Coknictino  LnoB — Stobaoi.  The  intermediate  car- 
rier is  bonnd  to  deliver  the  gooda  to  the  carrier  whose  Une  of  trans- 
portation is  next  in  the  ronte  over  which  the  goods  are  to  be  earned, 
and  it  is  not  reUeved  of  responsibility  by  storing  them  in  a  warehoaa« 
at  the  terminus  of  its  own  ronte. 

Appeal  from  Scott  District  Court. 

The  plaintiffs,  merchants  of  San  Francisco,  purchased 
certain  goods  which  were  delivered  by  the  consignors  to  the 
H.  &  N.  H.  B.  B.  Co.,  at  Springfield,  Mass.  The  cases  con- 
taining the  goods  were  marked  to  indicate  that  they  were  to 
be  carried  by  the  defendant,  and  were  to  be  delivered  to  the 
Chic.  &  N.  W.  B.  R.  Co.  and  Pacific  K.  R.  Co.,  for  trans- 
portation over  those  roads  on  the  route  to  San  Francisco. 
The  goods  were  delivered  to  defendant  at  New  York  city, 
and  by  it  transported  to  Chicago,  its  terminus,  and  there 
stored  in  a  warehouse.  The  goods  were  consumed  in  the 
great  fire  of  October  8th,  1871.  The  H.  &  N.  H.  R.  R.  Co., 
after  receiving  the  goods,  gave  to  the  consignors  a  receipt, 
stipulating  that  it  assumed  no  liability  beyond  the  end  of  its 
own  line;  and  that  it  would  not  be  responsible  for  ''dam- 
ages occasioned  by  delay  from  storms,  accidents,  or  unavoid- 
able causes;  nor  for  the  decay  or  injery  of  perishable 
articles;  nor  for  injury  to  property  produced  by  frost,  heat 
or  the  elements.*'  No  express  contract  between  the  plaintiff 
and  defendant  for  the  carriage  of  the  goods  in  question  is 
shown.  There  was  a  judgment  for  plaintiff,  and  defendant 
appealed. 

Stewart  &  White^  for  Appellant. 

Martin,  Murphy  &  Lynch,  for  Appellee. 

Beck,  J. 

The  only  question  in  the  case  which  need  be  determined 
by  us  is  this :  Did  a  contract  exist  between  the  defendant  and 
plaintiff  containing  limitations,  similar  in  their  effect  to  the 
limitations  of  the  contract  as  shown  by  the  receipt  executed 
by  the  Hartford  &  New  Haven  Railroad  Co.  ?     Counsel  for 
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defendant  maintain,  that  in  the  absence  of  evidence  showing 
an  express  contract  between  the  parties,  the  law  raises  the 
presumption  that  defendant  undertook  the  carnage  of    the 
goods  upon  the  same  conditions  under  which  they  were  trans- 
ported by  the  railroad  company  of  which  they  were  received. 
The  liability  of  defendant  as  a  carrier  upon  receiving  goods, 
in  the  absence  of  an  express  contract,  was  fixed  by  law.      If 
that  liability  is  limited  in  this  case,  it  must  be  on  the  groimd 
of  some  contract  which  the  law  will  presume  was  made  upon 
the  goods  coming  into  the  hands  of  defendant.     The  law  will 
not  presume  such  a  contract,  unless  a  party  be  found  who 
had  the  power  to  contract  with  defendant  for  the  plaintiff, 
for  it  is  a  conceded  fact,  the  plaintiffs  or  their  consignors 
made  no  such  contract.     Now,  it  is  claimed  that  such  a  con- 
tract was  in  fact  made  for  plaintiffs  by  the  Hardford  &  New 
Haven  Bailroad  Go.     Had  this  company  authority  to  so  con- 
tract for  plaintiffs  ?  Clearly  not.     It  was  not  plaintiffs'  agent 
for  the  purpose  of  transhipping  the  goods.     The  routes  over 
which  they  were  to  be  carried,  were  clearly  indicated  by  the 
directions  on  the  packages.     It  was  the  duty  of  the  Hartford 
&  New  Haven  Bailroad  Co.  as  a  carrier,  not  as  plaintiffs' 
agent,  to  deliver  the  goods  to  defendant.      {Babcock  vs.  R'y 
Co,,  49  N.  T.  491;  Sherman  vs.  B'y  Co.,  64  lb.  354.)    The 
defendant  upon  receiving  the  goods  from  the  connecting  rail- 
road, assumed  the  duty  of  a  common  carrier  as  fixed  by  law. 
It   was  required  to  deliver  the  property  to  the  other  carrier, 
whose  line  of   transportation  was  next  in  the  route  over 
which  the  goods  were  to  be  carried.      It  was  not  relieved  of 
responsibility  by  storing  the  property,  and  while  holding  the 
goods  in  the  warehouse,  its  liability  as  a  carrier  continued. 
(B.  B.  Co.  vs.  Man'fg  Co.,  16  Wall.  318;  McDonald  vs.  Ey 
Corp.,  34  N.  T.  437;  Bawson  vs.  BoUand,  59  lb.  611;  Conky 
vs.  B'y  Co.,  31  Wis.  619;  Hooper  vs.  B'y  Co.,  27  lb.  81.) 
Such  liability  extended  to  and  covered  the  loss  of  the  goods 
by  the  fire.     Affirmed. 
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Supreme  Court  of  Pennsylvania. 

March,  1879. 
wagering  contract — stock  gambling. 


FABEIRA.  vs.  GABELL. 

Kotes  given  by  a  principal  to  a  stock  broker  to  cover  locees  incTured  by  the 
broker  in  stock-gambling  on  the  principal'B  account  are  void* 

Whether  the  tranaaotiona  were  bona  fide  or  wag[ering  is  a  qaestion  of  fact  for 
the  jury. 

Error  to  the  Common  Pleas  No.  2,  of  Philadelphia  County. 

Assumpsit,  by  John  Fareira  against  Greorge  8.  OabeU,  on 
five  promissory  notes  drawn  by  the  defendant  to  the  order  of 
the  plaintiff. 

The  plaintiff  having  offered  in  evidence  the  notes,  the  de- 
fendant set  up  that,  being  desirous  of  operating  in  stocks, 
he  employed  the  plaintiff,  a  broker,  for  that  purpose.  The 
contracts  made  through  the  agency  of  the  plaintiff  were 
simply  contracts  of  wager.  These  transactions  continued 
about  two  years.  In  July,  1875,  he  gave  the  plaintiff  three 
of  the  notes  in  suit,  amounting  to  $7,000,  as  *'  margins  on 
stock  contracts,"  and  two  months  later  gave  the  othlBr  two 
notes  for  $5,000  for  indebtedness  then  appearing  due. 

The  evidence  for  the  plaintiff  in  rebuttal  was,  that  in  a  set- 
tlement of  accounts  in  November,  1875,  there  appeared  a 
balance  due  the  plaintiff  from  the  defendant  of  $14,794.67, 
which  the  defendant  had  admitted  to  be  correct;  that  the  de- 
fendant not  having  fulfilled  his  contract,  the  plaintiff  had  ad- 
vanced the  money  necessary  to  cover  the  defendant's  losses, 
with  his  assent,  and  also  that  in  some  cases,  the  stock  was 
actually  delivered  to  the  purchasers,  and  sometimes  it  was 
not. 

Hare,  P.  J.,  charged  the  jury  as  follows:  "There  is 
another  aspect  of  the  case  to  which  I  will  now  call  your  at- 
tention. Was  this  a  gambling  or  wagering  operation,  which 
the  law  does  not  sanction,  and  will  not  carry  into  effect? 
Now,  a  wager  may  be  defined  as  a  contract  in  which  the 
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parties  stipulate  that  they  shall  gain  or  lose  upon  the  happen- 
ing of  an  uncertain  event  in  which  they  have  no  interest  ex- 
cept that  arising  from  the  possibility  of  such  gain  or  loss. 

**  This  may  be  illustrated  by  an  example:  A  and  B  agree, 
in  consideration  of  a  premium  paid  by  B,  that  if  a  certain 
ship  is  lost  at  sea,  A  shall  pay  B  the  value  of  the  ship.  If 
B  has  no  interest  in  the  ship,  it  is  a  wagering  contract,  but 
if  B  has  an  interest,  and  will  be  loser  if  the  ship  is  wrecked, 
it  is  a  contract  of  indemnity,  and  not  a  wager.  So  if  two 
men  agree  that  if  coffee  rises  in  price,  one  of  them  shall  pay 
a  sum  of  money  to  the  other,  it  is  a  wager,  if  they  have  no 
other  interest  in  the  coffee  than  that  growing  out  of  the  con- 
tingency about  which  they  stipulate.  But  it  does  not  follow, 
that  every  contract  which  produces  such  a  result  is  a  wager; 
the  question  is  one  of  intention,  as  deduced  from  the  facts 
and  circumstanices. 

^'Let  us  suppose  that  A  agrees  with  B  to  buy  a  thousand 
bushels  of  wheat,  at  $2  per  bushel,  to  be  delivered  and  paid 
for  at  the  end  of  thirty  days.  If  wheat  rises  in  value,  A  will 
be  a  gainer,  and  if  it  goes  lower  he  will  lose,  but  inasmuch 
as  the  apparent  object  of  the  contract  is  an  actual  purchase 
of  the  wheat,  it  is  not  a  gaming  contract.  Nor  could  such  a 
contract  be  justly  regarded  as  a  wager,  although  when  the 
time  for  the  delivery  of  the  wheat  arrived,  it  was  agreed  that 
B  should,  instead  of  foi^arding  the  wheat  to  A,  pay  him  the 
damages  to  which  he  would  be  legally  entitled  for  a  refusal 
to  deliver;  that  is  to  say,  the  difference  between  the  stipu- 
lated price  and  the  actual  value  of  the  wheat  at  the  time 
fixed  for  the  fulfillment  of  the  contract.  Such  a  settlement 
of  the  difference  would  not,  if  there  was  nothing  more,  be  a 
sufficient  ground  for  inferring  that  the  contract  was  a  gam- 
bling contract,  or  contrary  to  law.  But  the  case  would  be 
materially  different  if  the  evidence,  taken  as  a  whole,  showed 
that  A  and  B  did  not  really  intend  to  buy  and  sell;  that  there 
was  no  intention  on  the  one  hand  to  deliver,  or  on  the  other 
to  receive,  the  wheat,  and  that  their  real  purpose  was  to 
make  a  wager  in  the  form  of  a  contract  of  sale.  Hence,  if 
A  and  B  were  to  deal  with  each  other  in  the  way  supposed, 
during  a  series  of  months  or  years,  and  it  appeared  in 
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evidence  that  B  did  not,  in  any  single  instance,  forward  the 
wheat,  or  have  it  in  readiness  for  delivery,  and  that  when  the 
time  arrived  for  the  fulfillment  of  these  successive  contracts, 
they  were  always  settled  by  the  payment  of  a  sum  of  money 
answering  to  the  rise  and  fall  in  price,  the  question  would 
then  be  one  of  fact  for  the  jury,  whether  the  parties  really 
intended  to  buy  and  sell,  or  to  make  a  wager  on  the  price  of 
grain. 

**  A  like  question  arises  for  the  consideration  of  the  jury 
in  this  case,  that  is  to  say,  whether  the  intention  was  that 
the  defendant  should  become  an  actual  buyer  and  vender  of 
stocks  through  the  agency  of  the  plaintiff,  or  whether  the 
plaintiff  expressly  or  impliedly  agreed  to  act  as  the  defend- 
ant's agent  in  gambling  sales  and  purchases  of  stocks,  whicli 
the  defendant  had  not  the  means  to  deliver,  and  which  it  was 
no  part  of  his  intention  to  receive.  If  the  jtfry  find  that  the 
transaction  was  a  gambling  one  on  Gabell's  part,  and  known 
to  be  such  by  Fareira,  and  that  the  services  and  advances 
which  constitute  the  cause  of  action  were  made  and  rendered 
in  carrying  it  into  effect,  their  verdict  should  be  for  the  de- 
fendant; and  it  does  not  necessarily  vary  the  legal  aspect  of 
the  case,  that  some,  or  the  greater  number  of  the  persons 
with  whom  Fareira  dealt,  on  GabelFs  account,  were  actual 
buyers  and  sellers,  and  did  not  intend  to  gamble;  although, 
if  such  be  the  fact,  it  may  be  taken  hito  view  by  the  jury  in 
determining  the  true  nature  of  the  contract  as  between 
Gabell  and  Fareira. 

"It  is,  however,  contended  by  the  plaintiff's  counsel,  that 
even  if  these  were  gambling  operations  on  GabelVs  part,  and 
so  understood  by  Fareira,  he  should  still,  in  equity  and  good 
faith,  be  paid  for  the  services  which  he  rendered  as  Gtkbeirs 
agent,  and  Gabell  cannot  rely  on  a  fault  which  was  common 
to  both  as  a  defense;  and  it  is  said  in  support  of  this  pro- 
position, that  one  who  lends  money,  knowing  that  the  bor- 
rower intends  to  gamble  with  it,  may  recover  it  back.  This 
may,  perhaps,  be  true  as  between  such  a  borrower  and 
lender,  but  I  am  clearly  of  opinion  that  one  who  should  un- 
dertake to  make  a  bet  or  wager  for  another,  and  advance  the 
money  staked,  would  have  no  right  of  action  against  his 
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principal  in  the  event  of  loss;  and  I  can  see  no  difference 
between  snch  a  case  and  that  of  an  agent  who  renders  ser. 
vices  and  expends  money  in  conducting  any  other  gambling 
operation." 

To  this  charge  the  plaintiff  excepted,  because  although  the 
jury  should  believe  that  he  had  no  other  interest  in  the  con- 
tracts than  that  of  his  commissions  as  broker,  yet  the  charge 
was  equivalent  to  a  binding  instruction  to  find  for  the  de- 
fendant. 

Verdict  and  judgment  for  the  defendant.  The  plaintiff 
took  this  writ  of  error,  assigning  for  error  the  charge  of  the 
Court. 

/>.  W.  Sellers  and  George  W.  BicMle  {E,  Cooper  Sharpley 
with  them)  for  plaintiff  in  error,  argued  that  as  the  plaintiff 
could  make  out  his  case  irrespective  of  the  alleged  illegal 
transaction  he  could  recover,  and  that  the  defendant  would 
not  be  allowed  to  set  up  the  invalidity  of  the  consideration. 
To  prevent  a  recovery,  the  very  contract  sued  on  must  be  void 
or  against  law.  The  plaintiff's  case  was  perfect  when  he  gave 
the  notes  in  evidence.  Swan  vs.  Scott^  11  S.  &  B.,  155; 
Telford  vs.  AdamSj  6  Watts,  433;  Lestapies  vs.  IngrcJiam,  5 
Barr,  81;  Thomas  vs.  Brady j  10  trf.,  169;  Foxy%.  Cash^  1 
Jones,  207;  Eyrick  vs.  Hetrick,  1  Harris,  488;  Scott  ys.  Duffy ^ 
2  irf.,  20;  Ex  parte  Pyke,  L.  R.,  8  Ch.  Div.,  754.;  Smith  vs. 
Bouvier,  20  8m.,  325,  was  a  suit  by  brokers  for  money  laid 
out  in  purchase  and  sale  of  stocks,  and  a  recovery  was  had 
notwithstanding  margins  had  been  deposited. 

T  J.  Diehl,  contra,  contended  that  the  propositions  of  the 
plaintiff  in  error  were  denied  in  Ham  vs.  Smith,  (5  Week.  N., 
3$0.) 

The  Coubt. — ^The  questions  in  this  case  were  fairly  sub- 
mitted to  the  jury  in  a  full  and  accurate  charge  by  the 
learned  President  of  the  Court  below.  The  principles 
enunciated  by  him  we  consider  as  entirely  settled  in  (Brua's 
Apfeal,  5  P.  F.,  Smith,  294,  and  Smith  vs.  Bouvier,  20  id., 
325«)  In  no  view  of  the  charge  as  a  whole  was  it  equivalent 
to  a  binding  instruction  for  the  defendant. 
Judgment  affirmed. 
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Recent  Decisions. 

NATIONAL  BANKS. 

Power  to  Purchase  Notes — Notice  of  Frtmd, — ^In  an  action  by 

a  National  Bank  against  the  makers  to  recoyer  notes  purchased 

by  the  bank  of  a  broker  for  valne  and  before  maturity,  the 

eyidence  of  the  defendant  tended  to  proye  that  the  notes  were 

executed  in  the  defendant's — ^a  partnership — ^name  by  one  of 

the  partners  without  the  knowledge  or  consent  of  the  other 

partners,  for  his  own  priyate  purpose  and  in  fraud  of  the 

rights  of  the  firm;  that  said  partner  was  also  a  member  of  the 

firm  which  he  had  made  payees  of  the  notes,  and  that  as  such 

he  had  indorsed  the  names  of  the  payees  on  the  notes  and 

procured  them  to  be  discounted  out  of  the  usual  course  of 

business  and  in  fraud  of  the  defendants.    The  plaintiffs 

eyidence  tended  to   show  that  they  had  no  notice  of  the 

fraud  and  had  purchased  the  notes  in  the  usual  course  of 

business.     The  Court  charged  the  jury  that  a  National  Bank 

has  the  right  to  purchase  notes  in  the  manner  in  which  theso 

notes  were  purchased,  and  submitted  to  them  the  question  of 

fraud  and  notice.  The  jury  returned  a  yerdict  for  the  plaintiff, 

and  defendant  alleged  exceptions.     Hdd^   no  error.     The 

Court  said:    ''  Under  the  instruction,  the  jury  haye  passed 

upon  the  true  issue,  which  is,  whether  there  was  fraud  in  the 

notes,  of  which  the  plaintiff  had  knowledge,  or  should  be 

presumed  to  haye  knowledge.     The  notes  were  obtained  by 

the  plaintiff  in  the  market,  with  no  eyidence  that  the  party 

from  whom  they  were  obtained  was  not  a  bonaJUJe  holder  of 

the  notes  for  yalue.    The  fact  that  that  party  was  a  broker, 

if  from  that  fact  it  is  to  be  inferred  that  he  was  not  the  owner, 

raises  no  presumption  that  he  was  an  agent  of  law  for  the 
negotiation  of  the  notes.  If  any  presumption  could  arise 
from  that  fact,  it  would  be  that  he  was  the  agent  of  the  List 
indorser  of  the  notes.  The  question  as  to  the  plaintiff 's 
title  to  the  notes  is  fully  settled  in  the  case  of  National  Pem^ 
berton  Bank  ys.  Porter ^  (125  Mass.,  333.)  If  we  assume,  as 
contended  by  the  defendant,  that  a  National  Bank  cannot 
purchase  a  note,  that  contract  of  purchase  is  entirely  inde- 
pendent of  the  executory  contract  which  the  plaintiff  is  leek- 
mg  to  enforce."  (Massachusetts  Sup.  Ct.,  May,  1879.  Atlas 
Nat.  Bank  ys.  Savery.)    Opinion  by  Lord,  J. 


_j 
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Vol.  3.  August  2,  1879.  No.  23. 

Gorrent  Topics. 

In  speaking  of  the  vaoation  season,  the  JBxmy  Law  Jour- 
ncU  says :  ''  Bnt  for  the  law  editor  there  is  no  vacation.  The 
*  dem*d  horrid  grind '  never  ceases.  He  is  expected  to  be 
gifted  with  wit,  wisdom,  and  the  spirit  of  prophecy 
all  the  year  round.  He  mnst  make  brick  without 
straw.  '  Current  topics '  must  be  invented,  if  not  supplied 
to  his  hand.  His  patrons  expect  all  the  more  of  him,  as  the 
demand  on  themselves  is  relaxed.  Exchanges  are  prosy;  no 
new  law  books  are  to  be  praised  or  condemned;  no  rights 
arise  to  be  championed;  no  wrongs  to  be  denounced;  no 
problems  to  be  solved.  He  cannot  close  his  shutters  and 
pretend  like  some  impecunious  fashionables  to  be  out  of  town. 
And  so  while  the  rest  of  the  profession  are  luxuriating  on  the 
mountains  or  at  the  sea-shore,  ne  is  devouring  his  brains, 
with  the  thermometer  at  90.  He  dreams  that  Judge  Bene- 
dict has  sentenced  somebody  to  be  burnt  alive  for  stealing  a 
rag-bag;  that  Judge  Davis  has  condemned  some  lawyer  to 
perpetual  imprisonment  for  taking  off  his  hat  to  him;  that 
Mr.  O'Conor  has  banished  the  Court  of  Appeals  to  a  desert 
island  for  deciding  a  cause  against  him.  In  short,  he  needs 
rest,  but  how  can  he  get  it?  The  pulpit  can  be  closed  six 
weeks  without  apparent  danger  to  anybody^s  immortal  inter- 
ests. But  what  would  become  of  our  profession  if  the  Law 
Journal  should  suspend  for  six  weeks,  we  cannot  bear  to 
contemplate.'* 

Our  season  is  over.  The  above  is  too  full  of  severe  and 
meditative  truth  for  us  to  speak  in  the  least  jocosely  concern- 
ing the  subject.  We  know  of  no  relief  from  the  horrid  contem- 
plation of  our  sad  fate,  except  a  kind  compassion  by  such  of 
our  patrons  who  may  be  a  little  in  arrears. 
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AUTHOMTY  CF  BUSINESS  MANAGER  TO  BUY  ON 

CREDIT. 


The  law  of  plaintiJBT  and  agent  contains  numerous  questions 
of.  difficulty,  and  among  them  must  be  reckoned  those  with 
which  the  Common  Fleas  dealt  in  the  recent  case  of  Daun 
vs.  Simmins,  (40  L.  T.  Rep.,  N.  S.  556.)  The  real  point  in 
that  case  related  to  the  extent  of  the  authority  of  the  man- 
ager of  a  public  house,  but  it  involved  some  important  prin- 
ciples of  law.  The  action  wasbrought  by  a  spirit  merchant 
against  the  owner  of  a  public  house,  for  spirits  supplied  to 
the  defendant's  manager.  The  manager  was  authorized  to 
order  spirits  of  two  persons  only,  but  not  of  the  plaintiff. 
When  the  agents  were  sent  in,  the  defendants  repudiated  the 
acts  of  his  agent,  and  refused  to  pay.  The  argument  on  be- 
half of  the  plaintiff  was,  that  the  defendant  put  his  agent  in 
the  business  as  general  manager  to  carry  od  the  business; 
and  that,  inasmuch,  as  the  agent  was  left  in  possession  of  the 
premises,  there  was  a  holding  out  of  him  by  the  defendant 
as  having  authority  to  make  binding  contracts,  which 
estopped  the  defendants  from  proving  that  he  had  no 
authority.  The  license  was  taken  out  in  the  name  of  the  de- 
fendant, but  was  left  in  the  possession  of  the  manager.  The 
invoices,  too,  were  made  out  in  the  name  of  the  defendant. 
The  action  was  twice  tried,  and  on  both  occasions  the  jury 
found  for  the  plaintiff.  A  rule  nisi,  however,  was  granted 
*  for  a  new  trial  on  the  ground,  that  there  was  no  evidence  to 
go  to  the  jury,  and  that  the  verdict  was  against  the  weight 
of  evidence. 

The  grounds  of  the  plaintiff 's- claim  were  two  fold,  but  these 
might  be  easily  resolved  into  one,  namely :  that  the  defendant 
had  held  out  the  agent  as  possessing  the  requisite  authority, 
and  was  therefore  liable  with  the  respect  to  such  holding  out. 
There  is  a  great  variety  of  illustrations  contained  in  the  law 
books.  The  principle  upon  which  they  depend  is  that,  if  one 
person  employs  another  in  a.  character  which  involves  a  par- 
ticular authority,  he  cannot  by  a  secret  reservation  divest 
himself  of  that  authority.     Hence,  we  have  another  inquiry 
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raised  in  Daun  vs.  Simmina:  did  the  character  with  which 
the  agent  was  invested  as  manager,  render  the  instructions  of 
the  defendant  with  respect  to  the  persons  with  which  he  was 
to  deal  nngatoiy,  so  far  as  concerned  a  third  person  without 
notice? 

In  the  early  case  of  Pickering  ys.  Budc^  (15  East.  38,)  the 
plaintiff,  the  true  owner,  had  bought  goods  through  A,  who 
was  a  broker  and  agent  for  sale.      At  the  plaintiff's  desire, 
transferred  into  the  name  of  A,  who  afterward  sold  them. 
The  action  was  brought  to  recover  the  goods.    Lord  Ellen- 
BOBOUGH  ruled  that  the  transfer  by  the  plaintiff's  direction, 
authorized  A  to  deal  with  them  as  owners  with  respect  to 
third  persons;  and  that  the  plaintiff  who  had  enabled  A  to 
assume  the  appearance  of  ownership  to  the  world,  must  abide 
the  consequences  of  his  own  act.      The  jury  found  for  the 
defendants.     Upon  the  argument  of  the  rule  to  set  aside  that 
verdict,  his  lordship  made  use  of  his  often  quoted  obser- 
vations with  respect  to  the  limits  of  an  agent's  authority, 
remarking,  that  '^  strangers  can  look  only  to  the  acts  of  the 
parties,  and  to  the  external  indicia  of  property,  and  not  to  the 
private  communications  which  may  pass  between  a  principal 
and  his  broker;  and  if  a  person  authorizes  another  to  assume 
the  apparent  right  of  disposing  of  property  in  the  ordinary 
course  of    trade,   it  must  be  assumed  that  the  apparent 
authority  is  the  real  authoriiy.      I  cannot  subscribe  to  the 
doctrine,  that  a  broker's  engagements  are  necessarily,  and  vsl 
all  cases  limited  to  his  actual  authorities,  the  reality  of  which 
is  afterward  to  be  tried  by  the  fact.     It  is  clear,  that  he  may 
bind  his  principal  within  the  limits  of  the  authority  witii 
which  he  has  been  apsarently  clothed  by  the  principal  in  re- 
spect of  the  subject-matter."    In  a  more  recent  case,  Snm" 
mersv%,  Solomon^  (26  L.  J.  301,  Q.  B.)  one  of  the  defendant's 
shops  was  under  the  management  of  his  nephew,  who  was  in 
the  habit  of  ordering  goods  of  the  plaintiff  in  the  name  of 
the  defendant,  who  paid  for  them.     In  November,  1856,  the 
plaintifiis  received  two  orders  for  jewelry  from  the  nephew. 
The  goods  were  sent  and  acknowledged  by  the  defendant  as 
ordered  by  him.     On  the  7th  March,  1856,  the  nephew  ab- 


448  Thb  Pacifio  Coast  Law  Joubnal. 

Bconded,  and  obtained  on  the  10th,  14ih  and  20th  of  the 
same  month,  a  quantity  of  jewelry,  the  subject  of  the  action 
from  the  plaintiff.  The  Court  was  of  opinion  that  there  was 
evidence  for  the  jnry  that  the  nephew  had  authority  to  order 
the  goods,  the  question  being  whether  the  defendant  had  so 
held  the  nephew  out,  as  to  lead  the  plaintiff  reasonably  to 
suppose  that  he  was  the  defendant's  general  agent  for  the 
purpose  of  ordering  goods. 

Many  of  the  reported  cases  relate  to  persons  who  hold 
themselyes  out  as  partners.  The  principle  of  those  cases  is 
of  very  general  application.  The  principles  of  law  that  re- 
late to  the  liability  of  a  person  who  holds  himself  out  as  a 
partner  were  explained  by  Chief  Justice  Tindal  in  Fox  vs. 
Cli/ton,  (6  Bing.,  776.)  The  holding  oneself  out  to  the 
world  as  a  partner,  as  contradistinguiidied  from  the  actual 
relation  of  partnership,  imports  at  least  the  voluntary  act  of 
the  party  so  holding  himself  out.  It  implies  the  lending  of 
his  name  to  the  partnership,  and  is  altogether  incompatible 
with  the  want  of  knowledge  that  his  name  has  been  so  used. 
In  the  ordinary  cases  of  its  occurrence,  where  a  person 
allows  his  name  to  remain  in  a  firm,  either  exposed  to  the 
public  over  a  shop  door,  or  to  be  used  in  printed  invoices  or 
bills  of  parcels,  or  to  be  published  in  advertisements,  the 
knowledge  of  the  party  that  his  name  is  used,  and  his  ascent 
thereto,  is  the  very  ground  upon  which  he  is  estopped  from 
disputing  his  liability  as  a  partner. 

The  decision  of  the  Queen's  Bench  in  Edmuncb  vs.  Bugndl^ 
and  another,  (L.  Bep.  1  Q.  B.,  97,)  throws  some  light  on 
the  subject.  In  that  case  the  defendant  A  carried  on  bus- 
iness in  two  different  towns;  in  the  one  he  traded  as  B  &  Co. 
There  he  employed  the  defendant  B  as  his  manager  to  carry 
on  the  business  in  his  own  name.  The  drawing  and  accept- 
ing bills  of  exchange  was  incidental  to  the  carrying  on  a 
business  of  the  like  kind,  and  yrsA  proved  to  be  so;  but  there 
was  an  agreement  between  B  and  A,  that  B  should  neither 
accept  nor  draw  bills.  Nevertheless  B  accepted  a  biU  in  the 
name  of  B  &  Co.  This  bill  was  taken  by  a  banking  com- 
pany for  a  valuable  consideration,  and  B  was  shortly  after- 
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ward  dismiBsed.  It  had  also  been  agreed  between  A  and  B 
that  B  should  receive  as  salary  one  half  of  the  net  profit 
derived  from  the  business  carried  on  in  his  name.  The  main 
question  upon  the  argument  was  whether  A  was  liable  for 
the  act  of  B.  The  Court  acting  upon  the  principle  already 
adverted  to,  came  to  the  conclusion  that  B  must  be  taken  to 
have  had  authority  to  do  whatever  was  necessary  or  inci- 
dental to  carrying  on  the  business,  and  that  he  could  not  be 
divested  of  his  apparent  authority  as  against  third  parties 
by  a  secret  reservation.  A  comparison  of  this  case  with 
that  of  Dunn  vs.  Simmons  will  show  that  they  differ  in  some 
important  particulars.^ 

That  the  limits  of  an  agent's  authority  will  not  be  gathered 
from  his  private  instructions,  was  the  principle  upon  which 
the  well-known  case  of  Whitehead  vs.  Tuckett^  (16  East.,  400,) 
was  decided.  There  the  plaintiff  purchased  some  hogsheads 
of  sugar  of  the  defendant's  brokers.  Then  the  defendant 
refused  to  give  up,  on  the  ground  that  the  brokers  had  been 
entrusted  with  the  sugar  with  a  limited  authority.  The  sugar 
in  question  had  been  purchased  and  paid  from  their  own 
names  by  the  brokers,  and  lodged  in  their  now  wai'ehouse, 
but  sold  under  the  price  directed  by  the  defendant.  A  ver- 
dict for  the  plaintiff  was  found,  on  the  ground  that  the  extent 
of  the  authority  was  to  be  gathered  from  the  recognized 
mode  of  dealing. 

None  of  these  decisions  is  a  direct  authority  in  support  of 
the  argument  that  a  manager,  under  the  circumstances  of 
Dmm  vs.  Simmins^  had  authority  to  pledge  his  employer's 
credit.  The  question  is,  therefore,  whether  they  support 
such  a  proposition.  It  certainly  cannot  be  laid  down  as  a 
iiniversal  proposition,  that  such  a  manager  has  implied  au- 
thority to  buy  on  credit.  The  Court  thought  there  was  no 
evidence  of  *such  authority  to  be  inferred  from  the  circum- 
stances of  the  case,  and  by  the  application  of  Order  XL.,  r, 
10,  gave  judgment  for  the  defendant.  It  is  at  least  satis- 
factory to  find  that  upon  a  motion  for  a  new  trial,  where  the 
Court  has  the  necessary  materials  before  it,  final  judgment 
may  be  given,  thus  saving  the  expense  of  a  new  trial. — 
London  Law  Times. 
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United  States  Giiouit  Court) 

DI8TBICT  OF  CALIFORNIA. 


May,  1879. 


THE  UNITED  STATES  vs.  W.  S.  CHAPMAN. 

1.  In  the  location  of  Bioax  half-breed  scrip,  the  roles  and  regulations  of  ih« 

United  States  Land  Office  require,  that  in  all  cases  where  not  located 
by  the  scrippee  in  person,  the  application  to  locate  mnst  be  accom- 
panied with  a  power  of  attorney  from  said  scrippee,  aathoziang  the 
same. 

2.  While  a  contest  between  a  purchaser  from  the  State,  on  a  State  selectioD, 

and  a  claimant  under  Sioux  half-breed  scrip  location,  arising  under  the 
pvorisions  of  the  Act  of  Congress  of  July  23d,  1866,  is  pending  and 
undetermined  before  the  Begister  and  Beoeiver  of  the  United  States 
Land  Office,  no  patent  can  properly  issue. 

8.  The  Act  of  Congress  under  which  the  Sioux  half-breed  scrip  was  issued, 
does  not  permit  it  to  be  located  on  land  occupied  by  another;  and  the 
land  in  this  case  being  occupied  by  the  holder  of  a  State  title,  wiUi 
valuable  improTements  thereon,  was  not  subject  to  location  by  said 
scrip. 

4.  At  the  time  the  State  agent  applied  to  select  the  land  in  question,  Janii- 
axy  16,  1868,  there  being  no  pre-emption,  or  other  vailid  claim  theceto, 
the  State  selection  was  good  as  one  made  on  surveyed  lands. 

Walter  VanDyke^  counsel  for  GomplaiQant. 

Oeorge  A.  Noune,  for  Plainidff. 

The  following  is  the  substance  of  Judge  Sawyer's  opinion: 

This  a  proceeding  on  the  part  of  the  Cbyemment^  at  the 
instance  of  Mrs.  Mary  Polack,  to  set  aside  a  patent  for  the 
quarter  section  of  land  described  in  the  bill,  on  which  the 
Geyser  Springs  and  Hotel  are  located,  in  Sonoma  County. 
The  patent  was  issued  to  Daniel  Freniere,  and  is  based  upon 
a  location,  or  attempted  location,  of  Sioux  half-breed  scrip. 
Mrs.  Polack  claims  the  same  land  under  a  State  selection,  as 
a  portion  of  the  500,000-acre  grant.  In  April,  1864,  one  Archi- 
bald C.  Gk)dwin  employed  the  County  Surveyor  of  Sonoma 
County  to  make  a  survey  for  him — ^it  being  then  unsurveyed 
tide  land — and  he  located^  or  assumed  to  locate,  two  school 
land  warrants  for  320  acres  each,  on  a  tract  of  land,  includ- 
ing the  premises  in  controvexy,  for  said  Oodwin  who  was 
then  the  owner  of  said  warrants.    Said  warrants  were  issued 
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by  the  State  under  the  Act  of  May  3d,  1852,  to  provide  for 
the  issuing  and  sale  of  school  land  warrants  for  the  500,000 
acres  of  land  granted  to  the  Btate  by  Act  of  Congress  of 
September  4th,  1841.  By  proper  mesne  conveyances  and 
assignments,  the  right  and  title  of  said  Gbdwin  to  said 
premises,  and  the  warrants  located  thereon,  became  vested  in 
Mrs.  Mary  Polack  (then  Mrs.  Hart,)  in  May,  1862.  Her 
immediate  grantor  and  assignor  before  that  time  had  insti- 
tuted an  action  in  the  District  Court  for  Sonoma  County  to 
oust  some  parties  who  had  intruded  into  said  premises,  to 
wit,  Godwin,  Levy  and  Ewing,  in  which  action  a  judgment 
was  rendered  in  favor  of  the  plaintiff  against  said  defendants. 
A  writ  of  possession  was  issued  on  this  judgment,  and  in  > 
May,  1863,  the  Sheriff  of  Sonoma  County  put  Mrs.  Polack,  as 
successor  in  interest  of  the  plaintiff  in  that  action,  into  pos* 
session  and  turned  out  the  intruders.  From  that  time  till  De- 
cember 31st,  1869,  it  is  admitted,  Mrs.  Polack  by  herself  and 
tenants  had  the  exclusive  possession  and  control  of  said 
premises  and  was  in  the  actual  occupation  thereof;  that  dur- 
ing this  period  she  had  expended,  in  adding  improvements  to 
the  place,  between  three  and  four  thousand  dollars,  and  that 
the  value  of  the  improvements  purchased  and  added  was 
over  twelve  thousand  dollars. 

Li  September,  1862,  Mrs.  Polack  took  steps  to  have  a  re- 
Burvey  of  the  premises  she  had  purchased,  and  relocation  of 
said  warrants  thereon,  so  as  to  adjust  the  lines  according  to 
the  system  of  surveys  adopted  by  the  United  States,  in  ac- 
cordance with  the  act  of  the  State,  passed  April  18th,  1859. 
This  act  requires  that  the  applicant  for  a  survey  and  location 
should  make  an  affidavit  containing,  among  other  things,  a 
statement  that  there  was  no  adverse  claim  to  the  land  sought 
to  be  located. 

In  the  affidavit  filed  by  Mrs.  Polack,  it  was  stated  that  there 
was  no  fxdid  adverse  claim;  and  it  is  contended  this  was  not 
a  compliance  with  the  statute.  The  affidavit,  however,  re- 
fers to  the  matter  of  the  action  by  her  grantor  against  the 
parties  who  had  intruded  into  the  premises,  in  which  it  had 
been  decided  in  favor  of  her  title,  and  says  this  is  the  only 
claim  adverse  to  hers.    This,  it  would  seem,  is  a  substantial 
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compliance  with  the  law,  for  this  claim  had  already  been 
finally  adjudged  invalid,  and  it  was  so  stated;  and  this  being 
the  only  adverse  claim,  it  necessarily  results,  that  there  was 
none  within  the  meaning  of  the  act,  and  it  so  appears  in  the 
affidavit.  In  the  view  taken  of  the  case,  however,  it  is  not 
necessary  to  pass  upon  this  qnestion. 

The  map  of  the  United  States  survey  of  Township  11 N,  em- 
bracing the  land  in  question,  was  filed  in  the  United  States 
Land  office  January  14th,  1868.  On  the  next  day,  January 
15th,  1868,  the  State  Locating  Agent  filed  an  application  on 
behalf  of  the  State  of  Calif omia  for  Mrs.  Polack,  and  on  her 
application  to  him  for  that  purpose,  for  the  location  of  said 
school  land  warrants,  and  he  located  them  on  surveved  lands 
nearest  conforming  to  the  lands  on  which  they  had  been  lo- 
cated, to  wit:  the  N.  \  of  Sec.  13,  and  N.  \  of  Sec.  14  of 
said  Township.  .  This  application  was  received  and  ap- 
proved by  the  Begister  of  the  United  States  Land  office, 
and  thereafer,  April  14th,  1868,  the  said  Begister  of  the 
United  States  Land  office  issued  a  certificate,  certifying  that 
at  the  date  of  said  filing  and  selection  on  the  part  of  the 
State,  there  was  no  evidence  shown  by  the  records  or  files  in 
his  office  that  any  preemption,  homestead  or  other  right 
had  attached  to  said  land. 

The  record  of  the  Sioux  scrip  in  the  United  States  Land 
office  for  1868  shows  entries  up  to  July,  and  no  entry  for  the 
application  for  Daniel  Freinere  for  the  N.  E.  \  of  Sec.  13 — 
land  ill  controversy — and  also  shows  an  erasure  of  the  entries 
down  to  July  18th,  1868,  and  then  the  insertion  of  the  appli- 
cation of  Daniel  Freinere  as  of  January  14th,  1868,  and  the 
erased  names  and  applications  carried  below.  In  explanation 
of  this,  it  is  said  the  scrip  in  the  name  of  Freinere  for 
444  E.,  the  one  in  question,  was  mislaid  in  the  office,  and  not 
entered  on  the  books  tUl  the  time  it  was  found  in  July. 
It  appears  that  Chapman,  the  defendant,  had  attempted  to 
locate  the  same  scrip  on  this  land  in  1866,  before  the  United 
States  survey  of  the  land.  Inasmuch,  as  the  Indian  or  half- 
breed  never  lived  on  the  land  or  resided  in  the  State,  the 
land  being  unsurveyed,  no  such  location  could  then  legally 
be  made. 
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There  is  endorsed  on  the  application  to  locate  this  Sioox 
scrip  the  words:  "Power  to  locate  with  E.  E.  No.  7,  S.  F. 
Land  Office/'  meaning  that  the  power  of  attorney  of  the 
scrippee,  Freinere,  authorisii^  Chapman  to  make  the  lo- 
cation, was  with  another  piece  of  sciip  issued  to  the  same 
party,  to  wit:  The  piece  of  scrip  No.  444,  letter  B,  which  had 
been  previonsly  located  in  the  same  laiid  office  on  another 
tract  of  land,  and  had  been  endorsed  in  said  office  E.  &  E., 
No.  7.  This  latter  piece  of  scrip  with  the  application  to  lo- 
cate the  same,  it  appears,  was  returned  to  Chapman  through 
Britton  k  Grey,  his  attorneys  at  Washington,  in  1868,  on  ac- 
count of  some  defect  in  the  location,  and  subsequently  lo- 
cated in  the  United  States  Land  office  at  Stockton  on  another 
tract  of  land.  The  power  of  attorney  found  with  this  scrip, 
as  so  located  at  Stockton,  was  only  a  special  power  to  locate 
ihat  particular  scrip.  There  was  no  power  shown  to  lo- 
cate the  scrip  444  E,  the  one  attempted  to  be  located  on 
the  land  in  question.  The  rules  and  regulations  of  the  Land 
Office,  require  that  in  ail  cases  where  not  located  by'  the 
reservee  in  person,  the  application  to  locate  must  be  accom- 
panied with  the  power  of  attorney  authorizing  the  same. 

The  officers  of  the  local  Land  Office  having  recognized  said 
scrip  as  being  presented  for  location  January  14th,  1868, 
although,  not  then  entered  on  their  books,  a  contest  arose  as 
between  it  and  the  State  selection. 

The  Act  of  Congress  of  July  23d,  1866,  to  quiet  land  titles 
in  California,  provides  that  in  cases  where  the  State  had 
theretofore  made  selections  of  any  portions  of  the  public 
domain  in  part  satisfaction  of  any  grant  made  to  said  State 
by  Act  of  Congress,  and  had  disposed  of  the  same  in  good 
faith  under  her  laws,  the  lands  so  selected  were  confirmed  to 
the  State;  and  where  such  selections  were  on  unsurveyed  lands 
when  marked  off  and  designated,  they  were  to  have  the  force 
And  effect  of  a  pre-emption  right,  and  if  the  lines  of  the 
location  and  United  States  survey  did  not  agree,  the  selection 
should  be  so  changed  as  to  include  those  legal  subdivisions 
which  nearest  conform  to  the  identical  land  included  in  State 
survey  and  selection.  The  holder  of  the  State  title  is  allowed 
the  same  time  after  the  township  plat  is  filed  in  the  local  land 
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office  as  a  pre-empiior  to  present  and  prove  up  his  purchase 
and  claim. 

The  State  locating  agent,  in  his  application  of  January 
16th,  1868,  on  behalf  of  Mrs.  Polack,  based  the  claim  of  the 
State  on  this  act  of  Congress,  as  well  as  under  the  act  of 
1841,  providing  for  the  selection  on  surveyed  land.  On  the 
motion  of  Chapman,  the  Begister  of  the  United  States  Land 
office  cited  the  State  to  appear  at  a  hearing  before  that  office, 
to  determine  the  respective  rights  between  the  State  selection- 
and  the  scrip  location. 

The  attorney  of  Mrs.  Polack  holding  the  State  title,  and 
Chapman's  attorney  for  the  scrip  location,  appeared  and 
entered  on  the  trial  July  9th,  1868.  The  case  being  adjourned 
to  the  next  day,  the  United  States  Surveyor-General  notified 
the  Begister  that  the  township  plat  embracing  this  land  was 
suspended,  and  thereupon  the  hearing  was  also  suspended, 
and  continued  so  until  August,  1874,  after  the  suspension  of 
the  township  plat  had  been  removed.  In  the  meantime,  while 
the  contest  was  pending  and  undetermined,  and  while  the 
survey  was  thus  suspended  by  some  inadvertence,  a  patent 
was  issued  to  Daniel  Freniere  June  1st,  1869,  for  the  scrip 
location,  and  came  into  the  possession  x>f  Chapman  through 
his  attorneys  at  Washington.  As  soon  as  the  attention  of  the 
Department  was  called  to  the  fact,  that  the  contest  between 
the  State  selection  and  scrip  location  was  still  pending,  the 
Commissioner  of  the  General  Land  office.  May  17,  1870,  de- 
manded a  return  of  the  patent. 

The  purchaser  of  the  State  title  under  the  act  of  1866, 
has  a  right  to  have  his  claim  to  the  land,  selected  under  the 
State  laws,  fully  passed  upon  by  the  United  States  Land 
office :  ' '  The  Bister  is  to  examine  his  claim,  the  character, 
the  right  asserted,  and  the  certificates  under  which  he  claims." 
{Huff  vs.  Doyle,  3  Otto,  563.)  No  patent  could  properly 
issue  to  an  opposing  claimant  for  the  same  land  while  this 
bearing  was  pending  and  remained  undetermined. 

Li  addition  to  this,  as  already  stated,  at  the  time  it  was  at- 
tempted to  locate  the  Sioux  scrip,  the  land  was  occupied  by 
Mrs.  Polack  and  her  tenants,  and  there  were  valuable  im- 
provements thereon  belonging  to  her.    The  act  of  Congress 
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tmder  which  the  scrip  is  issuud  does  not  permit  it  to  be 
located  on  occupied  lands,  except  in  the  district  in  the  then 
territory  of  Minnesota  mentioned  in  the  act,  and  on  behalf  of 
the  party  in  occupation.  Hence,  this  land  at  the  time 
was  not  subject  to  location  by  such  scrip;  andthere  beingno 
pre-emption  or  other  yalid  claim,  the  State  selection  of  Janu- 
ary 15th,  1868,  was  good  as  a  selection  on  surveyedlands. 

I  am  of  the  opinion,  therefore,  that  the  patent  was  im- 
properly issued,  and  that  it  should  be  set  aside,  and  it  is  so 
ordered. 


United  States  District  Court. 

BISTBICT  OP  OBEGON. 


Tuesday,  March  11,  1879. 


OABGO  OF  THE   *'BBNLBJDI" — SUIT  IN  ADMIRALTY. 

BALFOTJE,  QUTHKIE  et  al.,  vs.  WILKINS  et  al 

(1.)  XJsAOB — ^Rainy  Day.  The  phrase  "rainy  day"  being  of  itself  in. 
definite  and  uncertain,  the  sense  in  which  it  was  nsed  in  a  particular 
contract  may  therefore  be  shown  by  the  surrounding  circumstances  in- 
cluding the  usage  of  the  particular  port  or  trade  to  which  the  contract 
relates.  « 

(2.)  Chabteb  Pabty — Baiky  Day  Clause  in — Constbuction  or.  A  charter 
party  provided  that  the  charterers  should  have  30  working  days,  not 
counting  "  rainy  days  "  in  which  to  load  a  vessel  with  grain  at  Port- 
land, Or.  HM,  that  the  phrase  '*  rainy  days  "  was  intended  to  apply 
only  to  the  days  on  which  the  rainfall  was  such  as  to  prevent  the  load- 
ing of  the  vessel  with  safety  and  convenience — the  actual  facilities  of 
the  port  for  so  doing,  being  considered. 

(3.)  Bamx  Sitbjxct.  A  contract  entered  into  in  Liverpool  to  load  a  vessel 
with  grain  in  Portland,  Or.,  is  in  c<»itempla^ion  of  law  made  at  the 
latter  place,  and  therefore  the  condition  and  conveniences  of  such  port 
for  loading  vessels  with  grain,  or  the  established  usage  thereof  upon 
that  subject,  may  be  shown  to  explain  the  meaning  and  use  of  dubious 
and  uncertain  phrases  in  the  same — as  for  instance — "  rainy  days." 

(4.)  Dkmubxaok — ^BxLXiS  or  Ladzno.  The  person  to  whom  a  bill  of  lading 
of  a  cargo  is  made,  or  the  endorsee  thereof »  has  the  legal  property  in 
the  same,  free  from  the  lien  for  demurrage,  and  therefore  the  owners 
of  a  vessel  with  an  overdue  claim  for  demurrage  against  the  charterers, 
for  which  by  the  terms  of  the  charter  party  they  have  a  lien  upon  the 
cargo,  are  not  bound  to  sign  unqualified  bills  of  lading  to  the  charter- 
era  for  such  cargo,  until  su^  claim  for  demurrage  is  satisfied;  and  if 


456  The  Paoifio  Coast  Law  Joubnal. 

snoh  Tessel  is  detained  in  port  for  want  of  a  clearance,  which  by  ttie 
terms  oi  the  charter  party  the  charterers  were  to  obtain,  bnt  did  not 
for  want  of  the  bills  of  lading,  snch  detention  is,  neyertheless,  the 
faolt  of  the  charterers  in  not  paying  the  demtirragc»  or  accepting  bills 
oi  lading  subject  to  the  same,  and,  therefore,  they  are  liable  to  the 
owners  for  the  damage  arising  from  snoh  detention. 

Beady,  J. 

This  is  a  suit  in  rem  and  perwydam^  brought  by  certain 
parties  constituting  the  firm  of  Balfour,  Outhrie  A  Co., 
doing  business  in  this  city  as  the  agents  of  Watson  Brothers, 
of  Glasgow,  agc^inst  certain  persons  constituting  the  firm  of 
Wilkins  A  Co.,  of  San  Francisco,  and  J.  M.  Ten  Bosch,  of 
this  city,  and  the  cargo  loaded  here  on  the  British  ship 
Berdedi  for  $852.60  for  demurrage  and  $841.04  for  damages 
for  detention  of  said  vessel  after  she  was  loaded. 

The  admitted  facts  in  the  case  are  as  follows :  On  April 
27,  1878,  the  ship  Berdedi^  owned  by  "Watson  Brothers  afore- 
said, was  duly  chartered  to  the  defendants,  Wilkins  k  Co., 
for  a  voyage  ^om  the  port  of  Portland,  Or.,  to  a  port  in  the 
United  Kingdom,  or  on  the  continent  between  Havre  and 
Hamburg — the  charterers  to  load  said  vessel  at  Portland  with 
a  full  cargo  of  wheat  or  flour,  or  other  lawful  merchandise, 
to  be  carried  for  a  specified  freight. '  Among  other  things 
the  charter  party  provided  that  ''  the  lay  days  for  loading  ** 
at  Portland  should  commence  24  hours  after  the  discharge 
of  inward  cargo,  and  the  report  of  the  master  that  he  was 
ready  to  receive  cargo,  and  continue  for  **  30  working  days 
to  load,"  excepting  *  ^  rainy  days  ^'  which  were  "not  to  be 
counted  as  lay  days  for  loading"  that  ''for  each  and  every 
day's  detention  over  the  specified  number  of  lay  days,  4 
pence  per  register  ton  per  day,  day  by  day,  shall  be  paid  by 
the  charterers  to  the  owners  or  their  agents  as  demurrage ;'' 
that  the  cargo  should  be  stowed  under  the  direction  of  the 
master,  but  the  vessel  should  employ  the  stevedores  named 
by  the  charterers  at  the  customary  rates;  and  that  the  owners 
should  have  a  lien  upon  the  cargo  for  all  freight  and  demur- 
rage due  under  the  charter  party. 

The  Berdedi  arrived  at  Portland  in  ballast,  on  September 
17, 1878,  and  on  the  25th  of  the  same  month  the  master  re- 
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ported  that  he  was  ready  to  receive  cargo,  and  the  defendant, 
Ten  Bosch,  acting  as  the  agent  of  said  Wilkins  &  Co.,  le- 
ceiyed  said  vessel  and  commenced  loading  her  on  October 
30th  and  completed  the  same  on  November  11th  following. 
The  libellants,  as  the  agent  of  the  owners,  claimed  that  the 
charterers  had  detained  the  vessel  ten  days  beyond  the  time 
specified  in  the  charter  pariy,  and  regularly  demanded  the 
agreed  rate  of  demurrage  therefor,  which  claim,  the  charter- 
ers, by  their  agent.  Ten  Bosch,  denied  and  refused  payment 
of  the  same,  whereupon  the  libellants  refused  to  sign  the 
bills  of  lading  for  the  cai^o,  unless  the  demand  was  paid  or 
stated  to  be  due  thereon. 

The  charter  party  provided  that  the  vessel  should  be 
cleared  in  the  name  of  the  charterers,  but  on  account  of  this 
dispute  about  the  bills  of  lading  the  charterers  were  unable 
to  file  a  manifest  of  the  cargo  in  the  Custom  House,  and 
thereby  the  vessel  was  detained  in  port  four  days  after  she 
was  otherwise  ready  to  go  to  sea. 

The  difference  between  the  parties  about  the  demurrage 
and  the  bills  of  lading  grew  out  of  the  question,  whether  of 
the  48  days  that  elapsed  between  the  time  the  master  gave 
notice  that  he  was  reAdy  to  receive  cargo  and  the  completion 
of  the  loading,  there  were  ten  "rainy  days"  within  the 
meaning  of  that  phrase  as  used  in  the  charter  party;  and 
upon  the  correct  construction  of  the  clause  in  which  this 
phrase  occurs  depends  the  proper  determination  of  this  con- 
troversy. 

The  defendants  stand,  as  they  claim,  upon  the  letter  of  the 
contract,  and  insist  that  a  day  upon  which  any  rain  falls  is  a 
''  rainy  day  "  within  the  terms  of  the  contract,  and  therefore 
not  to  be  counted  as  a  working  lay  day.  On  the  other  hand, 
the  libellants  contend  that  mere  rain-fall  does  not  make  a 
''rainy  day  "  within  the  meaning  and  spirit  of  the  agreement, 
but  the  rain-fall  must  be  such — ^the  subject  matter,  the  usage, 
circumstances  and  facilities  of  the  port  being  considered — 
as  prevents  the  safe  and  convenient  loading  of  such  cargo. 

The  evidence  shows  that  there  was  rain-fall  on  two  days  in 
September,  13  days  in  October  and  two  days  in  November — 
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in  all  17  days;  and  that  the  fall  i-anged  from  1.100  of  an  inoh 
to  87.100  per  day,  and  averaged  about  26.100,  or  a  quarter  of 
an  inch.  It  also  appears,  that  during  all  the  time  between 
September  25  and  November  11,  that  wheat  was  loaded  by 
the  leading  shippers  in  this  port,  and  it  does  not  appear  that 
any  one  who  had  the  wheat  on  hand  ever  declined  to  load  it 
on  account  of  the  weather,  but  the  reasonable  inference  is 
to  the  contrary. 

On  the  trial,  the  libellants  offered  and  were  permitted  to 
introduce,  subject  to  further  argument  and  objection, 
evidence  from  which  it  appears  that  it  is  the  known  and  es- 
tablished usage  of  this  port  to  load  wheat  on  raii^y  days, 
unless  the  rain-fall  is  very  heavy  and  accompanied  by  a 
driving  .wind,  which  very  seldom  occurs;  and  that  the  wharves 
are  so  constructed  and  the  facilities  for  loading  are  such, 
that  wheat  can  be  as  safely  and  conveniently  put  on  board  a 
vessel  here  in  ordinary  wet  weather  as  dry.  Indeed,  Mr. 
C.  H.  Lewis,  a  leading  and  long  established  shipper  and 
loader,  testified  that  in  his  experience,  he  did  not  remember 
being  prevented  from  loading  by  rain,  but  on  one  occasion. 

DijBferent  from  this,  but  not  contrary  to  it,  or  affecting  the 
fact  of  the  usage,  the  evidence  introduced  by  the  defendants 
jshowed  that  during  the  past  four  years  there  were  a  few 
instances  in  which  parties  who  did  not  have  the  wheat  to  put 
on  board,  claimed  under  charter  parties  similar  to  this,  that 
days  on  which  rain  fell  were  not  to  be  counted  as  working 
days,  and  such  claim  was  either  submitted  to  or  compromised. 
But  it  is  not  pretended  that  in  any  instance  a  shipper  de- 
clined to  deliver  wheat  or  a  master  to  receive  it  really  on 
account  of  the  rain-fall. 

This  contract,  though  made  in  Liverpool,  was  to  be  per- 
formed, so  far  as  this  controversy  is  concerned,  in  Portland; 
and,  therefore,  the  presumption  is,  that  the  parties  to  it  con- 
tracted with  reference  to  the  laws,  usages  and  general  cir- 
cumstances and  condition  of  this  'port,  including  its  climate 
and  modes  and  facilities  of  discharging  and  receiving  cai^. 
In  other  words,  the  contract,  so  far  as  it  was  to  be  performed 
here,  is  considered  to  have  been  made  here.     {Andrus  vs. 
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Pond,  13  Pet.,  77;  NaylarvB.  Balbea,  Tan.,  Dec.,  62;  Story's 
Con.  Laws,  g  280.) 

Assuming,  then,  as  we  must,  that  this  contract,  as  to  load- 
ing the  Benledi,  was  made  here,  is  it  competent  to  prove  a 
usage  in  this  port  to  load  on  days  of  ordinary  rain-fall,  to 
ascertain  the  intention  of  the  parties  to  the  agreement  so  far 
as  this  **  rainy  day ''  clause  is  concerned. 

The  decisions  of  the  Courts  upon  this  subject  have  not 
been  uniform,  but  the  leaning  of  the  latter  cases  is  to  limit 
the  office  of  usage,  and  with  this  tendency  I  agree. 

But  cases  do  and  must  arise,  where  the  intention  of  parties 
to  a  contract  could  not  be  understood  unless  proof  was 
allowed  of  the  usage  on  the  subject  with  reference  to  which 
it  was  made.  And  this  is  especially  so  in  the  case  of  mer- 
cantile contracts,  and  particularly  the  one  styled  a  charter 
party.  The  rule  is  laid  down  in  Abb.  on  Ship,  (p.  260 — 274,) 
that  the  construction  of  a  Charter  party  "should  be  liberal, 
agreeable  to  the  real  intention  of  the  parties,  and  con- 
formidable  to  the  usage  of  trade  in  general,  and  of  the  par^ 
ticidar  trade  to  which  the  contract  rekUes;^^  and  this  is  cited 
with  approbation  by  the  Supreme  Court  in  Raymond  vs. 
T^om,  (17  How.,  59,)  in  which  Mr.  Justice  Wayne  says, 
"  that  a  charter  party  is  an  informal  instrument  as  often  as 
otherwise,  having  inaccurate  clauses,  and  that  on  this  ac- 
count they  must  have  a  liberal  construction,  such  as  mercan- 
tile contracts  usually  receive,  in  furtherance  of  the  real  in- 
ienJtion  of  the  parties  and  usage  of  the  trade. 

In  the  Schooner  Beesei  de,  (2  Sum.,  567,)  Mr.  Justice 
Stobt  says:  ''  The  true  and  appropriate  office  of  a  usage  or 
custom  is,  to  interpret  the  otherwise  undeterminate  inten- 
tions of  parties,  and  to  ascertain  the  nature  and  extent  of 
their  contracts,  arising,  not  from  express  stipulations,  but 
from  mere  implications  and  presumptions,  and  acts  of  a 
doubtful  and  equivocal  character.  It  may  also  be  admitted 
io  ascertain  the  true  meaning  of  a  particular  word,  or  of  par- 
ticular toordSf  in  a  given  instrument,  when  the  word  or  toords 
ha/oe  various  senses,  some  common,  some  qualified,  and  some 
technical,  according  to  the  subject-matter,  to  which  they  are 
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applied."    See  also  U.  8.  ts.  Bobinaon,  (1  Saw.,  219;  S.  C, 
13  Wall.,  363.) 

Finally,  in  the  well  considered  case  of  Barnard  vs.  Kdlog^ 
(10  Wall.,  390,)  the  Supreme  Court  lays  down  the  rule: 

''  The  proper  office  of  a  gustom  or  usage  in  trade,  is  to 
ascertain  and  explain  the  meaning  and  intention  of  the  par- 
ties to  a  contract,  whether  written  or  in  parol,  which  could 
not  be  done  without  the  aid  of  this  extrinsic  evidence.  It 
does  not  go  beyond  this,  and  is  used  as  a  mode  of  interpre- 
tation, on  the  theory  that  the  parties  knew  of  its  existence, 
and  contracted  with  reference  to  it.  It  is  often  employed  to 
explain  ivords  or  phraaea  in  a  contract  of  doubtful  aignificaiion, 
or  which  may  be  understood  in  different  aemea  according  to  the 
subject-matter  to  which  they  are  applied.  But  if  it  be  incon- 
sistent with  the  contract,  or  expressly,  or  by  necessary  im- 
plication contradicts  it,  it  cannot  be  received  in  evidence  to 
aflfect  it." 

The  phrase  rainy  day  has  no  definite  and  certain  meaning. 
It  may  be  used  and  understood  in  many  senses.  In  common 
parlance,  it  varies  in  signification  from  the  day  with  light, 
passing  April  showers  to  the  steady  and  strong  pour  down  of 
an  Oregon  December.  Worcester  defines  ^atny  as  follows-. 
''Abounding  in  rain;  showery;  wet;"  and  Webster's  defini- 
tion is  the  same.  But  the  definition,  while  it  fixes  some 
limit  to  the  signification  of  the  term — ^as  that  a  rainy  day  is 
a  wet  one,  and  therefore  not  a  dry  one — does  not  free  the 
matter  from  the  uncertainty  which  is  inherent  in  th»  ex- 
pression. 

Taken  literally,  in  my  judgment;  the  phrase  ''  rainy  day  '' 
means  nothing  less  than  a  day  of  rain — a  day  on  which  rain 
falls  during  every  moment  of  the  period.  Otherwise,  the 
day  is  not  wholly  a  rainy  day  but  only  parity  so.  Strictly 
speaking,  as  well  say  that  a  few  minutes  of  sunshine  make  a 
fair  day  as  that  a  shower  makes  a  rainy  one. 

Colloquially,  it  may  be  often  used  to  describe  a  day  upon 
which  at  least  a  moderate  rain-fall  occurs  during  the  greater 
portion  of  the  time. 

During  a  period  of  six  years  from  1873  to  1878,  inclusive, 
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as  appears  from  the  record  of  observations  in  the  office  of 
the  signal  service  in  this  city,  the  days  upon  which  any  rain 
fell  numbered  from  151  to  172  a  year — the  average  being  162 
days:  and  the  total  rain-fall  during  the  same  period  ranged 
from  46.i7  to  60.08  inches  a  year — the  average  being  52.96 
inches;  while  the  average  fall  per  day  for  each  of  such  years 
varied  from  0.28  to  0.34  inches — the  average  fall  per  day  for 
the  whole  period  being  0.33  inches,  or  one-third  of  an  inch. 
The  greatest  rain-fall  on  any  one  day  in  such  years  varied 
from  1.66  to  3.05  inches,  and  the  average  of  such  days  was 
2.33  inches. 

Judged  by  these  figures,  the  rain-fall  upon  the  days  in 
question  was  relatively  very  light — ^it  being  only  \  of  an  inch 
per  day  as  against  ^  of  an  inch  for  the  past  six  years,  which 
latter  computation  includes  many  days — 15  in  1878 — upon 
which  the  rain-fall  was  inappreciable,  or  too  small  to  be 
measured. 

Yet,  the  fact  is,  the  phrase  when  used  abstractly,  and 
wittont  reference  to  the  surrounding  circumstances;  is  al- 
together  indefinite  and  uncertain.  To  say,  simply,  that  a  day 
is  a  rainy  one,  is  almost  as  vague  an  expression  as  that  a  thing 
is  as  big  as  a  piece  of  chalk,  or  as  long  as  a  string. 

A  contract  to  plough,  ditch  or  cut  wood,  *' rainy  days  '*  ex- 
cepted, would  not  be  understood  or  construed  as  would  a 
contract  to  harvest  grain,  rainy  days  excepted.  Beference 
being  had  to  the  subject  matter,  it  would  be  manifest  that 
the  parties  had  not  the  same  degree  of  rain-fall  in  view  in 
making  the  last  contract  as  the  others,  because  they  could  be 
conveniently  performed  in  weather  in  which  the  moisture 
would  make  it  unsafe  and  unfit  to  harvest.  In  short,  the 
phrase  is  one  which  may  be  used  in  different  senses,  accord- 
ing to  the  nature  of  the  subject-matter  concerning  which  it 
is  applied,  and  therefore  may,  according  to  the  uniform 
doctrine  of  the  authorities,  be  explained  by  usage  where  one 
exists.  (1  Green,  Ev.,  g  292.)  The  established  usage  in 
this  port  being  to  load  wheat  on  all  such  days  as  rain  fell 
upon,  between  September  25  and  November  11,  1878,  and  it 
being  presumed  that  the  parties  used  this  phrase  in  the  con- 
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tract  with  a  knowledge  of  this  usage,  it  follows  that  within 
the  meaning  of  such  contract,  and  the  intention  of  the  parties 
thereto,  there  were  no  rainy  days  within  the  time  allowed  for 
loading  the  Berdedi — ^nor  in  fact,  daring  any  of  the  time  she 
was  in  port. 

But  I  think,  the  same  conclusion  may  be  reached,  without 
invoking  this  usage,  as  such.  The  charter  is  a  "^tten  con* 
tract  which  the  Court  must  construe.  If  it  contains  any 
vague  or  dubious  terms  or  provisions,  the  Court  in  ascertain- 
ing what  the  parties  understood  and  intended  thereby,  may 
consider  the  contract  in  the  light  of  the  surrounding  circum- 
stances. (1  Green,  Ev.,  g  277.)  As  declared  in  g  686  of  the 
Or.  Civ.  Code:  "For  the  proper  construction  of  an  instru- 
ment, the  circumstances  under  which  it  was  made,  including 
the  situation  of  the  subject  of  the  instrument,  and  of  the 
parties  to  it,  may  also  be  shown,  so  that  the  judge  may  be 
placed  in  the  position  of  those  whose  language  he  is  to  in- 
terpret." 

This  contract  was  made  in  Liverpool  to  be  performed  in 
Oregon.  By  it,  the  charterers  agreed  to  load  the  JJenZeefiwith 
wheat  at  Portland — the  vessel  to  lay  here  for  that  purpose  at 
the  expense  of  the  owners,  for  30  tporking  days — that  is,  30 
days  including  holidays — and  longer  if  need  be,  at  the  ex- 
pense of  the  charterers.  But,  if  after  the  working  days 
commenced  "  rainy  days  "  should  occur,  they  were  not  to  be 
counted.  Now,  what  was  the  object  of  this  exception? 
Certainly,  not  to  enable  the  charterers  to  compel  this  vessel 
to  lie  here  every  day  that  any  rain  fell  between  September 
and  May — six  months  it  may  be — at  the  expense  of  the 
owners,  while  they  were  waiting  for  a  fall  in  the  price  of 
wheat  to  purchase  a  cargo  cheaply.  The  only  object  in  giv- 
ing 30  working  lay  days  to  the  charterers,  was  to  enabl^  them 
to  purchase  a  cargo  and  get  it  on  board,  and  a  rainy  day 
which  would  materially  interfere  with  this  purpose  was  to  be 
excepted  therefrom.  Of  course  the  rain-fall  could  not  inter- 
fere with  the  purchase  of  cargo,  and  therefore  it  can  only  be 
considered  as  affecting  the  loading  of  the  same,  supposing 
the  charterer  had  the  wheat  on  hand. 
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The  burden  of  proof  is  upon  the  charterer  to  show  that 
there  were  such  days.  Thfe  parties  are  presumed  to  have  had 
in  mind  the  known  condition  of  things  at  this  port  when  the 
contract  was  made,  and  contracted  with  reference  to  it — for 
instance,  that  there  were  covered  wharves  here  from  which 
cargo  could  be,  and  commonly  was  safely,  and  conveniently 
loaded  in  all  ordinary  rainy  weather.  The  phrase  ''rainy  day," 
then,  as  used  in  this  contract,  and  as  both  parties  to  it  must 
have  understood  it,  means  a  day  on  which  cargo  could  not  be 
safely  and  conveniently  loaded  at  this  port. 

Contracts  must  have  a  reasonable  construction;  and  when 
they  contain  ambiguous  or  doubtful  expressions,  these 
should  be  taken  in  that  sense  which  best  agrees  with  the 
general  purpose  of  the  contract.     (Chit,  on  Con.  74.) 

The  much  greater  portion  of  the  yearly,  mean  number  of 
days — 162  or  over  5  months — on  which  some  rain  fell  in  the 
last  six  years,  occurred  in  the  usual  season  for  shipping  wheat 
from  Portland  for  foreign  ports. 

Under  the  construction  claimed  for  this  contract  by  the  de- 
fendants, it  would  be  in  the  power  of  the  charterers  in  such 
a  charter  party  to  detain  a  vessel  here  at  the  expense  of  the 
owners,  from  three  to  four  months  beyond  the  usual  lay 
days,  or  the  time  deemed  necessary  for  purchasing  a  cargo 
and  putting  it  on  boards  simply  because  they  had  no  cargo  to 
deliver,  and  desired  to  wait  for  a  more  favorable  market  to 
purchase  in.  Now,  nothing  is  plainer  than  that  the  owners 
did  not  contemplate  any  such  risk,  or  any  such  delay  as  this, 
and  nothing  can  be  more  unreasonable  than  to  suppose  that 
the  parties  to  this  contract  ever  intended  to  make  any  such 
one-sided  and  unjust  agreement. 

It  may  not  be  amiss  to  notice  the  fact,  as  strengthening 
this  conclusion,  if  there  can  be  any  doubt  about  it,  that  this 
charter  party  is  a  long  printed  formula,  composed  of  dis- 
jointed and  independent  clauses  intended  for  use  in  any  part 
of  the  world,  and  particularly  San  Francisco,  where,  until 
lately  at  least,  on  account  of  the  rarity  of  rain,  there  were 
no  suitable  conveniences  for  loading  grain  in  wet  weather. 
But  the  same  forms  appear  to  be  used  for  any  place  by  strik- 
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ing  oat  and  inseiiing  clauses  to  adapt  them  to  the 
port  for  which  thej  are  then  intended,  and  are  nsually  yeiy 
inaccurate  and  incomplete,  and  ought  to  be  construed  liber- 
ally in  support  of  what  appears  to  have  been  the  real  intention 
of  the  parties.  {Saymand  ys.  Tyson,  supra  69.)  Printed 
formulas  are  always  general  in  their  nature,  so  as  to  be 
used  by  different  conlracting  parties,  for  similar  subjects, 
but  they  do  not  contain  the  actual  and  immediate  language 
of  the  parties  thereto  as  in  the  case  of  an  agreement  reduced 
to  writing  pro  re  nata,  and  therefore  are  not  supposed  to  ex- 
press the  understanding  and  intention  of  the  parties  with  the 
precision  and  completeness  of  a  written  agroement.  (1 
Oreen.  Ey.  §  278.)  The  claim  for  demurrage  must  be 
allowed. 

The  demand  for  damages  for  four  days'  detention  after  the 
cargo  was  on  board,  rests  upon  the  right  of  the  Ubellants  to 
retain  the  bills  of  lading  until  the  demand  for  demurrage  was 
satisfied,  or  to  sign  then  subject  to  it;  and  of  this  I  think, 
there  can  be  no  doubt.  The  legal  property  in  the  cargo  is  in 
the  person  to  whom  the  bills  of  lading  are  made  or  endorsed. 
(The  Thames,  14  Wall.  106;  tlie  Vaughn  and  Telegraph,  Id., 
266.)  Had  the  libellants  given  Wilkins  &  Co.  clean  bills  of 
lading,  the  latter  might  have  transferred  them  to  third  per- 
sons, at  once,  as  they  intended  to  do,  and  thereby  they  would 
have  lost  their  lien  on  the  cargo  for  the  demurrage.  This 
they  were  not  required  to  do.  The  claim  for  damage  is  also 
allowed.  The  defendants  made  a  counter-claim  for  $2,609.31 
damages,  on  the  ground  of  being  kept  out  of  the  use  of  the 
money  for  which  they  might  have  disposed  of  the  cargo  of 
the  Benledi,  but  for  the  withholding  of  the  bills  of  lading. 
But  as  the  libellants  were  justified  in  detaining  the  bills, 
they  are  not  liable  therefor. 

There  must  be  a  decree  for  the  demurrage — $852.60,  with 
interest  from  November  11th-— 4  months — $28.41,  and  for  the 
damages  for  detention  at  Astoria,  $341.04,  with  interest  from 
November  the  25th— 3}  months— $10.06— in  aU,  $1,232.21 
with  costs  and  disbursements. 

EUis  G.  Hughes,  for  Libellants. 

William  H.  E finger,  for  the  Defendants* 


0ttttt^l« 
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Gorrent  Topics. 

We  are  glad  to  annoance  to  our ,  patrons,  and  the  bar  of 
Oregon,  that  all  necessary  arrangements  are  now  completed 
for  the  publication  of  the  opinions  of  thd  Supi^em^  Oourt  of 
that  State,  furnished  us  by  the  reporter,  as  prepared,  for 
their  official  publication  about  one  year  hence. 

A  WEEKLY  contemporary  of  this  city  says:  ''  That  there  is 
danger  that  the  next  Judiciary  of  this  city  will  be  the  weakest 
ever  chosen  to  administer  the  litigation  of  the  most  litigion^ 
people  on  the  face  of  the  globe.  One  cause  for  this,  per* 
haps,  is  that  the  salary  has  been  reduced  to  a  point  at  which 
it  ceases  to  attract  men  of  the  requisite  tsilent.  It  is  a  huge 
'mistake  to  underpay  judges.  It  is  false  economy.  Bad  de- 
cisions will  inevitably  cost  more  money  than  would  suffice  to 
procure  the  services  of  the  very  ablest  men  as  judges.  But 
low  as  the  salary  is,  better  men  are  obtainable  than  many 
that  seem  likely  to  be  elected.  The  truth  is,  too  little  atten- 
tion is  being  given  to  the  election  of  the  Judiciary.  Ther^ 
are  so  many  offices  going,  and  so  many  people  scrambling  for 
them,  that  attention  is  not  sufficiently  focussed  upon  the 
delicate  and  difficult  task  of  selecting  honest  and  capable 
judges.  Party  spirit  is  rife,  and  purely  partisan  tickets  are 
likely  to  be  successful  even  in  the  case  of  the  Judiciary. 
This  is  a  misfortune  that  can  be,  and  ought  to  be,  avoided. 
Judicial  talent  is  the  monopoly  of  no  one  political  party. 
We  sincerely  trust,  that  no  independent  voter  will  vote  a 
straight  parfy  ticket  for  the  Judiciary.  The  nicest  discrim- 
ination should  be  used  in  choosing  the  very  best  .men  from 
all  the  tickets,  and  a  sturdy  resolution  should  be  formed  to 
Tote  for  such  men,  quite  regardless  of  party  nominations.   If 

that  process  of  seeking  the  survival  of  the  fittest  is  diligently 
pursued,  we  may  get  a  fair  Judiciary.  It  is  the  only  sure 
way  that  remains  to  us,  now  that  purely  partisan  nominations 
all  round  are  decided  upon."  We  do  not  share  the  fears  of 
our  contemporary.  Already,  many  good  and  capable  men  are 
aspiring  to  those  Judicial  positions. 


466  Thb  Paoifig  Coast  Law  Joubnal. 

United  States  Circuit  Court 

DISTRICT  OF  OBEaON. 


Monday,  Jclt  28,  1879. 


(No.  619.) 

ACTION    TO    BEOOVEB    DAHAOES    FOB    THS    INFBINOEMENT    OF  A 

PATENT. 

THOMAB  SAYLES 
THE  OBEOON  CENTRAL  BAILBOAD  CO. 

(1)  LzxzTATioMB.    Under  (  781  of  the  B.  8.,  the  State  Statute  of  Limita- 

tiont  applies  to  actaona  in  the  national  Courts,  except  whara  the  lavs 
of  the  United  States  otherwise  provide. 

(2)  Saks — Patent  Casks.    The  limitation  contained  in  t  66  of  the  patent 

act  of  July  8,  1870,  (16  Stat.,  206,)  was  repealed  bj  operation  of 
i  6696  of  the  B.  S.,  bat  as  to  all  actions  and  suits  upon  canses  arising 
before  said  repeal — June  22,  1874 — said  limitation  was  continued  in 
force  by  $  66d9  of  the  B.  8.,  and,  therefore,  an  action  to  recover 
damages  for  the  infringement  of  a  patent  before  June  22,  1874,  is  not 
within  the  operation  of  the  State  Statute  of  Limitations. 

(3)  Amxmdmbmt  of  Statute.    Setnble  that  under  §  22,  of  Art.  lY,  of  the 

Constitution  of  the  State  of  Oregon,  a  section  of  a  statute  cannot  be 
amended  by  simply  repealing  a  clause  or  subdiyision  of  it,  and  ihat^ 
therefore,  subdivision  6,  of  (  6  of  the  Or.  Civ.  Code,  in  whidi  six 
years  are  giyen  to  bring  this  action,  is  still  in  force,  notwithstanding 
the  attempt  to  repeal  the  same  by  the  act  of  October  22^  1870.  (Sec 
Laws,  84.) 

Deadt,  J. 

This  action  was  brought  to  recover  damages  for  the  on- 
licensed  use  of  a  patented  railway  car-brake. 

The  complaint  states,  that  the  inyention  was  patented  to 
one  Henry  Tanner,  for  the  period  of  14  years,  on  July  6, 
1862,  and  afterward,  on  July  6,  1866,  the  patent  was  ex- 
tended for  7  years;  that  on  July  13,  1864,  Tanner  assigned 
the  patent  and  extension  for  certain  pi^ts  of  the  United 
States,  including  Oregon,  to  the  plaintLBT;  and  that  the  de- 
fendant, between  July  6,  1871,  and  July  6,  1873,  did  make 
and  use  said  brake  in  violation  of  said  patent,  and  the 
assignment  aforesaid,  to  the  damage  of  the  plaintiff,  1476* 
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The  defendant  demurs  to  the  complaint,  and  substantially 
alleges,  that  the  cause  of  action  is  barred  bj  lapse  of  time, 
g  55  of  the  patent  act  of  July  8,  1870,  (16  Stat.,  206,)  pro- 
vides  that  the  Circuit  Courts  of  the  United  States  shall  have 
cognizance  of  all  actions  arising  under  the  patent  laws,  and 
that  all  such  actions  "  shall  be  brought  during  the  term  for 
which  the  letters  patent  shall  be  granted  or  extended,  or 
within  six  years  after  the  expiration  thereof.'* 

In  the  revised  statutes,  said  g  55  is  re-enacted  as  §  4921, 
less  the  limitation  clause  above  quoted,  which  was  repealed 
by  operation  of  §5596  of  the  B.  S.  .  Section  721  of  the  B.  S., 
re-enacts  g  34,  of  the  act  of  September  24,  1879,  making  the 
laws  of  the  several  States  ''rules  of  decision  in  trials  at 
common  law, "  except  where  the  laws  of  the  United  States 
otherwise  provide.  Under  this  section  it  has  been  uniformly 
held,  that  where  Congress  had  not  otherwise  specially  pro« 
vided,  the  State  Statute  of  Limitations  applies  to  actions  in 
the  national  Courts. 

It  follows  from  this  statement  of  the  case,  that  unless 
there  is  a  saving  clause  in  the  repealing  provisions  of  the 
B.  S.,  the  only  Statute  of  Limitation  now,  or  since  June  22, 
1874,  applicable  to  this  class  of  actions  is  that  of  the  State. 
Upon  the  assumption  that  there  is  no  such  saving  clause,  the 
defendant  contends  that  this  action  is  barred  by  subdivision 
1  of  §  8  of  the  Or.  Civ.  Code,  which  limits  the  time  for  com- 
mencement of  the  actions  therein  enumerated  to  two  years 
from  the  time  the  cause  of  action  accrued. 

But  there  is  a  a  serious  question,  whether  the  State  statute 
does  not  give  six  years  in  which  to  bring  this  action. 
Originally,  the  clause  in  subdivision  1,  of  g  8,  concerning 
actions  for  any  other  ''injuries  to  the  person  or  rights  of 
another,**  under  which  it  is  sought  to  bar  this  action,  was 
contained  in  subdivision  5,  of  g  6,  that  gives  six  years  in 
which  to  sue  upon  causes  of  action  therein  enumerated.  By 
the  act  of  October  22, 1870,  (Ses.  Laws,  34,)  it  was  attempted 
to  amend  both  gg  6  and  8  of  the  Code  by  simply  repealing 
suMiviaion  5  of  the  former,  and  repealing  and  re-enacting 
the  latter,  so  as  to  include  in  subdivision  1  therepf  the  oases 
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before  then  provided  for  in  said  subdivision  5,  and  thereby 
reduce  the  time  within  which  actions  might  be  brought 
thereon  from  6  years  to  2. 

It  can  hardly  be  doubted  that  this  attempt  to  amend  said 
§  6  by  simply  repealing  a  certain  portion  of  it>  is  in  direct 
violation  of  §  22  of  Art.  lY  of  the  Constitution  of  the  State, 
which  provides,  that: 

''No  act  shall  ever  be  revised  or  amended  by  mer«  refer- 
ence to  its  title,  but  the  act  revised  or  aection  amended  shall 
be  set  forth  and  published  at  full  length." 

Now,  although  g  8  may  have  been  properly  amended,  yet 
if  §  6  was  not,  then  subdivision  5  thereof  is  still  in  force; 
wherefore,  the  result  is,  that  there  are  two  periods  of  limita- 
tion in  the  statute  for  actions  of  this  kind — one  for  six  years 
and  the  other  for  two.  In  such  a  case  the  plaintiff  may  avail 
himself  of  the  longer  period,  and  the  shorter  is  practically  a 
nullity. 

But,  I  think,  there  is  no  reasonable  doubt  but  that  §  5599 
of  the  B.  S.  contains  a  saving  clause  by  which  the  limitation 
in  g  56  of  the  act  of  1870,  supra,  is  continued  in  force  for 
the  purposes  of  this  action.  It  reads: 
.  ^*  AU  acts  of  limitation,  whether  applicable  to  civil  causes 
and  proceedings,  or  to  the  prosecution  of  offenses,  or  for  the 
recovery  of  penalties  or  forfeitures  embraced  in  said  revision 
and  covered  by  said  repeal,  shall  not  be  affected  thereby,  but 
all  suits,  proceedings  or  prosecutions,  whether  civil  or 
criminal,  for  causes  arising,  or  acts  done  or  committed  prior 
to  said  repeal,  may  be  commenced  and  prosecuted  within  the 
same  time  as  if  said  repeal  had  not  been  made." 

It  is  difficult  to  conceive  of  anything  plainer  or  more  com- 
prehensive than  this.  Bead  simply  with  reference  to  this 
case,  it  provides  that  any  act  of  limitation  applicable  to  ac- 
tions for  the  infringement  of  patents  embraced  in  the  revised 
statutes  or  covered  by  the  repealing  clauses  thereof,  shall 
not  be  affected  thereby,  but  all  such  causes  of  action  arising 
prior  to  said  repeal  may  be  commenced  and  prosecuted  as  if 
said  repeal  had  not  been  made,  which  would  be  at  any  time 
within  six  years  from  the  expiration  of  the  patent  or  the  ex- 
tention  thereof. 
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Counsel  for  the  demurrer  cites  Saylea  vs.  The  B.  P*  <t  P. 
HaUtvay  Co,^  (11  Legal  News,  281,)  in  which  it  seems  to  hare 
been  assumed  that  the  limitation  clause  in  §  55  of  the  act  of 
1870,  supra,  was  unqualifiedly  repealed  by  the  revised 
statutes,  and  that,  therefore,  tiie  limitation  in  actions  and 
suits  for  the  infringements  of  a  patent,  since  June  22,  1874, 
tinder  g  721  of  the  B.  S.,  is  to  be  found  in  the  law  of  the 
State  where  the  same  is  brought.  But  as  in  that  case  the 
suit  was  not  barred  by  either  the  national  or  State  statute, 
it  was  not  material  to  inquire  further;  and,  in  fact,  the  at- 
tention of  the  Oourt  does  not  appear  to  have  been  called  to 
g  5599,  supra,  which,  as  has  been  shown,  expressly  provides 
that  actions  and  suits  upon  causes  arising  before  the  revision 
and  repeal  of  June  22,  1874,  ''  may  be  commenced  and 
prosecuted  within  the  same  time,  as  if  said  repeal  had  not 
been  made.^ 

The  demurrer  is  overruled. 

Addison  C.  Oibba,  for  the  Plaintiff. 

Joseph  N.  Ddph,  for  the  Defendant. 


Monday,  July  21,  1879. 

SUIT  IN  BQUITT  FOB  INJUNOTION. 

PEBBT  BAKRR  d  al.  vs.  THE  CITT  OF  POBTLAND. 

(1)  BmiMniOB.    The  right  to  reside  in  a  foreign  oonntiy  implies  the  right  to 

labor  there  for  a  living. 

(2)  Tbbatt.    a  state  has  no  power  to  interfere  with,  or  in  any  way  limit 

the  operation  of  a  treaty  of  the  United  States. 

<8)  MvLTtFABzousinGss.  Paxties  ha^ng  distinct  claims  against  the  same 
defendant  cannot  maintain  a  suit  in  eqni^  thereon.  Jointly;  and  a  biU 
containing  two  or  more  snch  claims  is  mnltaf aiioa% 

{4)  CoHTEAOXOBS.  Any  number  of  persons  who  may  from  time  to  time  be 
engaged  in  making  street  improvements  under  several  and  distinct 
contracts  with  the  dty,  are  not,  therefore,  a  eiaas  of  persons  having  a 
common  interest  in  the  snbject  of  street  improvements,  concerning 
which,  any  one  or  more  may  soe  for  the  whole. 

Deady,  J. 

This  suit  is  brought  to  enjoin  the  city  of  Portland  from 
enforcing  an  act  of  the  Legislature,  approved  October  16» 
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1872,  (Ses.  Lftws,  p.  9,)  entitled,  ''An  act  to  prohibit  the 
employment  of  Chinese  laborers  on  the  improyement  of 
streets  and  public  works  in  this  State." 

13ie  bill  alleges  that  the  complainants  ''are  residents, 
citizens,  property-holders  and  taxpayers  **  of  Portland,  and 
now  are,  and  have  been,  for  many  years  engaged  in  the 
business  of  contracting  for  and  making  street  impzoYemenis 
therein;  that  the  defendant,  by  its  Mayor  and  Common 
Council,  now  require  the  complainants  and  other  contractors 
to  give  bonds  not  to  employ  any  Chinese  labor  upon  such 
improvements,  and  threatens  to  refuse  payment  to  any  con* 
tractor,  and  declare  him  delinquent  who  shall  do  so;  that  the 
said  act  of  the  Legislature  and  the  acts  of  the  defendant 
thereunder  are  contrary  to  the  Constitution  and  laws  of  the 
United  States  and  its  treaty  with  the  Ta-Tsing  empire,  and 
contrary  to  the  rights  of  "  the  complainants  and  other  pro- 
perty-holders, residents,  citizens  and  taxpayers  "  of  Portland, 
and  "  the  contractors  and  bidders  upon  the  street  improve- 
ments and  other  public  works  of  the  defendant;'*  that  the 
work  upon  the  streets  of  the  defendant  is  required  by  law  to 
be  let  to  the  lowest  renponsible  bidder,  and  that  the  defend- 
ant has  contracted' for,  and  is  about  to  contract  for,  upward 
of  $60,000  worth  of  work  upon  its  streets,  to  be  done  this 
season,  and  has  acquired,  and  declares  that  it  will,  in  all 
cases,  require  contractors  and  bidders  to  give  bond  not  to 
employ  Chinese  labor  upon  such  work;  that  ''said  acts  of 
the  defendant  done  and  threatened  are,  and  will  be,  an  irre- 
parable injuiy  to  the  complainants  and  other  contractors  and 
bidders"  upon  the  street  improvements  of  Portland,  and 
*'to  other  residents,  citizens,  property-holders  and  tax- 
payers" of  the^same,  of  many  thousands  of  dollars;  that 
"  tiie  injury  to  the  complainants  in  the  completion  of  their 
several  contracts  with  defendant,  already  entered  into  for 
street  improvements,"  by  reason  of  being  compelled  to  give 
bond  as  aforesaid,  and  ' '  the  threats  and  declarations  of  de- 
fendant to  prohibit  the  employment  of  Chinese  laborers 
upon  its  street  improvements  "  by  the  means  aforesaid  "  will 
amount  to  upward  of  $1,000." 
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Upon  reading  and  filing  the  bill — July  7 — an  order  was 
made  that  the  defendant  show  cause  why  a  provisional  in- 
junction should  not  issue  as  prayed  for.  The  defendant 
showed  cause  by  demurring  to  the  bill,  which,  *on  July  14, 
was  argued  by  counsel. 

The  demurrer  sets  up:  (1.)  That  this  Court  has  no 
jurisdicticm  to  grant  the  relief  prayed  for;  (2.)  That  the  bill 
is  without  equity;  (3.)  That  the  complainants  have  no  privity 
of  interest,  and  are,  therefore,  improperly  joined  as  parties, 
and,  (4.)  That  complainants  have  "a  full  and  complete 
remedy  at  law." 

As  to  the  want  of  jurisdiction,  it  is  claimed  that  it  does 
not  appear  that  the  matter  in  dispute  exceeds  the  sum  of 
$500;  but  on  the  hearing,  it  was  tacitly  admitted  that  other- 
wise this  was  a  case  of  Federal  cognizance,  because  arising 
under  a  treaty  made  by  authority  of  the  United  States, — 
namely,  the  treaty  of  June  18,  1858,  and  the.  additional 
articles  thereto  of  July  28,  1868,  between  the  United  States 
and  the  Emperor  of  China. 

Article  Y  of  said  additional  articles,  declares  that  the  two 
high  contracting  parties  '^  cordially  recognize  the  inherent 
and  inalienable  right  of  a  man  to  change  his  home  and  aUegir 
anoe,  and  also,  the  mutual  advantage  of  the  free  migration 
and  emigration  of  their  citizens  and  subjects  respectively, 
from  the  one  country  to  the  other ^  for  the  purpose  of  curiosity, 
of  trade,  or  as  permmierU  reeidenta;  "  while  article  YI.  of  the 
same,  declares  that  "  Chinese  subjects,  visiting  or  residing  in 
the  United  States,  shall  enjoy  the  same  privileges,  immunities, 
and  exemptions  in  respect  to  travel  or  residence  as  may  then 
be  enjoyed  by  the  citizens  or  subjects  of  the  most  favored 
nation;"  and  that  citizens  of  the  tlnited  States  visiting  or 
residing  in  China,  shall  enjoy  there  the  same  privileges,  etc. 
Public  Treaties,  U.  S.,  148. 

This  treaty,  until  it  is  abrogated  or  modified  by  the  politi- 
cal department  of  the  government,  is  the  supreme  law  of  the 
land,  and  the  Courts  are  bound  to  enforce  it  fully  and  fairly. 
,An  honorable  man  keeps  his  word  under  all  circumstances, 
and  an  honorable  nation  abides  by  its  treaty  obligations, 
even  to  its  own  disadvantage. 
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The  State  cannot  legislate  so  as  to  interfoTe  with  the  opera- 
tion of  this  treaty,  or  limit  or  deny  the  privileges  or  im- 
mtinities  guaranteed  by  it  to  the  Chinese  residents  in  this 
conntry.  '  As  was  said  by  Mr.  Jnstice  Field,  in  the  '^Qaene 
Ordinance  Case/'  lately  decided  in  the  Circuit  Court,  for  the 
district  of  California — ^to  the  National  Gh>yemment,  ^'belong 
exclnsiyely  the  treaty-making  power,  and  the  power  to  rega* 
late  commerce  with  foreign  nations,  which,  includes  inter- 
course, as  well  as  traffic.  ^  *  *  That  goremment,  alone^ 
can  determine  what  aliens  shall  be  permitted  to  land  within 
the  United  States,  and  upon  what  conditions  they  shall  be 
permitted  to  remain." 

It  will  be  observed,  that  the  treaty  recognises  the  ri^^t  of 
the  Chinese  to  change  their  home  and  aUegianoe,  and  to  visit 
this  country,  and  to  become  permanent  remdtni9  thereof;  and 
as  such  residents,  it  guarantees  to  them  all  the  privileges  and 
immunities  that  may  be  enjoyed  here  by  the  citizens  or  sub- 
jects of  any  nation.  Ther^re,  if  the  State  can  restrain  and 
limit  the  Chinese  in  their  labor  and  pursuits  within  its 
limits,  it  may  do  the  same  by  the  subjects  of  Great  Britain, 
France  or  Germany. 

True,  this  act  does  not  undertake  to  exclude  the  Chinese 
from  all  kinds  and  fields  of  employment.  But  if  the  State, 
notwithstanding  the  treaty,  may  prevent  the  Chinese,  or  the 
subjects  of  Great  Britain,  from  working  upon  street  improve- 
ments and  public  works,  it  is  not  apparent  why  it  may  not 
prevent  them  from  engaging  in  any  kind  of  employment,  or 
working  at  any  kind  of  hhor. 

Nor,  can  it  be  said,  with  any  show  of  reason  of  foimess, 
that  the  treaty  does  not  contemplate  that  the  Chinese  shall 
have  the  right  to  labor  while  in  the  United  States.  It  impli- 
edly recognizes  their  right  to  make  this  country  their  Aome, 
and  expressly  permits  them  to  become  permaneni  remdenis 
here ;  and  this  necessarily  implies  the  right  to  live,  ami  to 
labor  for  a  living.  It  is  difficult  to  conceive  a  grosser  case 
of  keeping  the  word  promise  to  the  ear,  and  breaking  it  to 
the  hope,  than  to  invite  Chinese  to  become  perman^it  resi- 
dents of  this  country,  upon  a  direct  pledge  that  they  shall 
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extjoj  all  the  priyileges  here  of  the  most  fayozed  aationy  and 
than  to  deliberatelj  preyent  them  from  eamixig  a  liying,  and 
.thiui  make  a  proffered  right  of  residence  a  mere  mockery  imd 
deceit.  In  Chapman  ys.  Toy  Loftg^  (4  Saw.,  36,)  this  Court, 
in  considering  these  proyisions  of  this  treaty,  said:  '^  The 
right  to  reside  in  the  country  with  the  same  priyileges  as  the 
subjects  of  Great  Britain  or  France^  implies  the  right  to  f ol*- 
low  any  lawful  calling  or  pursuit  which  is  open  to  the  sub- 
jects of  these  powers." 

Whether  it  is  best  that  the  Chinese  or  other  people  should 
be  allowed  to  come  to  this  country  without  limit,  and  engage 
in  its  industrial  pursuits  without  restraint,  is  a  serious 
question,  but  one  which  belongs  solely  to  the  National  Goy- 
emment.  Upon  it  there  has  always  been  a  difference  of 
opinion,  and  probably  will  be  for  years  to  come. 

But,  so  far  as  this  Court,  and  the  case  before  it  is  concerned, 
the  treaty  furnishes  the  law,  and  with  that  treaty,  no  State  or 
munioipal  corporation  thereof  can  interfere.  Admit  the 
wedge  of  State  interference  eyer  so  little,  and  there  is  noth- 
ing  to  preyent  its  being  driyen  home  and  destrojring  the 
treaty,  and  oyerriding  the  treaty-making  power  altogether. 
But  it  is  not  necessary  to  consider  further  this  feature  of  the 
case ;  because,  this  demurrer  must  be  sustained  upon  other 
grounds.  ) 

These  complainants  cannot  jointly  maintain  this  suit.  There 
is  no  priyity  of  interest  between  them.  They  are  neither 
partners  nor  co-contractors.  If  either  has  a  cause  of  suit, 
it  is  on  account  cf  his  separate  contract  with  the  city  con- 
cerning the  improyement  of  distinct  streets,  or  parts  thereon. 
They  haye  no  common  interest  in  the  subject  or  object  of  the 
suit,  but  assert  distinct  and  seyeaal  claims  against  the  de- 
fendant, growing  out  of  distinct  and  seyeral  contracts, 
and  matters  relating  thereto.  The  complaintis  are  misjoined, 
and  Hke  bill  is  so  far  multifarious.  Yeaion  ys.  Lenox^  8  Pet., 
196;  Wesi  ys.  Bandal,  2  Mass.,  200;  Storeys  Eq.  P.,  gg  279, 

On  the  argument  of  the  demurrer,  it  was  sought  to  be 
nudntaiaed,  that  the  complainants  and  other  persons  not 
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named  thereini  who,  like  die  oomplainants,  aare  engaged  in 
taking  and  performing  contracts  for  the  improvement  of 
streete,  conatitate  a  oUum^  called  contractors;  who,  therefore, 
have  a  common  interest  in  the  subject  of  this  soit,  and  that 
such  being  the  case,  a  bill  may  be  maintained  by  one  or  more 
for  the  benefit  of  the  whole,  as  in  the  case  of  a  creditor's  bill, 
or  a  bill  by  the  part  of  the  crew  of  a  privateer  against  priae 
agents  for  an  account. 

Bat,  there  is  no  analogy  between  these  cases  and  the  one 
under  consideration.  All  persons  engaged  in  making  street 
improvements  may  have  an  interest  in  the  queaUons  involved 
in  this  litigation,  but  they  have  no  interest  in  the  dbfect  of  thia 
or  any  «iit  to  enjoin  the  defendant  from  enforcing  the  act 
against  Chinese  labor,  unless  they  are  actual  and  proper  par- 
ties to  it.  Persons  engaged  in  making  street  improvements 
under  several  and  distinct  contracts  with  the  ciiy,  are  not^ 
therefore,  a  class  of  persons  having  a  common  interest  in  the 
subject  of  street  improvements,  concerning  which,  any  one 
or  more  may  sue  for  the  whole.  (Story  Eq.  P.,  §97  et.  seq.; 
Adams  Eq.  §319.) 

Neither  does  it  appear,  that  the  matter  in  dispute  here  ex- 
ceeds in  value  the  sum  of '$500.  The  matter  in  dispute  is  the 
alleged  right  of  the  complainants  to  perform  the  two  several 
contracts  which  they  have  taken,  for  the  improvement  of  the 
streets,  without  being  prohibited  from  employing  Chinese 
labor.  The  injury  which  they  may  sustain  by  reason  of  the 
act  being  enforced  against  them,  is  the  only  practical  test  of 
the  value  of  the  matter  in  dispute.  The  bill  alleges,  that 
this  will  be  more  than  $1,000;  but  the  allegation  is  vague 
and  uncertain,  and  the  estimate  appears  to  include  not  only 
the  loss  which  may  arise  upon  the  contracts,  which  the  com- 
plainants now  have,  but  others  which  they  may  hereafter  un- 
dertake. 

Again,  it  is  easy  to  see  how  the  Chinese,  who  are  excluded 
frpm  a  certain  field  of  labor  by  this  act,  and  the  property 
holders,  who,  notwithstanding  the  pretense  in  the.  emergency 
clause,  that  it  was  .made  for  their  benefit,  are  thereby  com- 
pelled to  pay  the  increased  cost  of  improving  the  streets 
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adjoining  tiieir  property,  are  injured  by  the  operation  of  it; 
bat  the  case  of  the  contractor  is  different.  If,  as  is  assumed, 
ihe  exclusion  of  Chinese  labor  increases  the  cost  of  the  work, 
then,  presumably,  the  contractor  gets  more  for  doing  it.  No 
one  is  bound  to  take  a  contract  to  improve  the  streets;  and  it 
being  understood  when  the  contract  islet,  that  Chinese  labor 
ahall  not  be  employed,  the  reasonable  inference  is,  that  parties 
•make  their  bids  accordingly. 

The  demuner  is  sustained  and  ihe  restraining  drder  vsr 
oated. 

J.  G.  Gkapnujmf  for  the  Complainants. 

F.  0.  McOowan  and  J.  C.  Mocrdand^  for  the  Defendant. 


Sapreme  Oourt  of  the  United  States. 

Decehbeb  Tebm,  1865. 


[Nos.  81  and  146.] 

THE  UNITED  STATES,  Apfsllakts, 

vs. 
JOSEFA  DE  HABO  et  td.   and  D.,  MAHONEY,  Ivteb- 

VSNOB,  (IN  THE  OASE  OF  JOBBFA  De  HaBO  d  ah.,)  APPEL- 

LAET,  VS.  The  XTioted  States. 

Appeal  from  the  District  Court  of  the  United  States  for 
ihe  Northern  District  of  California. 

Mr.  Justice  Obieb  delivered  the  opinion  of  the  Court. 

The  only  question  on  this  case  is,  as  to  the  location  of  the 
half  league  confirmed  to  the  heirs  of  De  Hard.  The  boun- 
daries, as  described  in  the  deseno  annexed  to  the  grant, 
would  include  a  much  larger  quantity,  all  of  which  was 
daimed  by  the  heirs.  The  District  Court,  affirming  the  de- 
cision of  the  Board  of  Commissioners,  confirmed  their  title 
to  the  extent  only  of  **  half  a  square  league,  being  one  league 
/ram  north  to  south,  and  half  a  leagv/e/rom  eaM  to  west,  to  be 
located  according  to  and  within  the  calls  of  the  original  grant, 
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etc.,   regard  being  had  to  ihe  occupation  of  the  ortginal 
grantee  and  the  ancestor  of  the  present  chdmant/* 

While  the  case  was  pending  bef<Mre  the  Board,  a  prelim- 
inary surrey  was  made,  at  the  soggestion  of  the  heirs,  by  the 
Surveyor  (General.  This  snrrey  exhibited  a  plat  not  only  of 
the  ontside  boondary  of  the  deseno,  but  also  those  of  the 
half  league  selected  out  of  the  whole,  in  case  they  ooold  get 
no  more.  In  1853,  the  Sorveyor  caused  the  sobranie  or  orer- 
plus  land  outside  of  the  half  league  to  be  surveyed  into  sec- 
tions as  public  lands.  These  sections  have  been  settled  and 
improved  by  parties  claiming  under  the  OoTenment.  On 
th^  18th  June,  1862,  the  District  Court,  after  a  full  hearing 
of  the  parties,  ordered  a  survey  to  be  made  in  accordance 
with  the  election  of  the  claimants  made  in  1853,  ''as  evi- 
denced by  the  plat  of  a  survey  of  said  lands  by  Leander 
Bansom,  United  Stetes  Deputy  Survey,'*  ete.  The  question 
whether  such  an  election  had  been  made  was  disputed,  and 
fully  examined  by  the  Court,  as  is  snown  by  the  opinion  of 
the  learned  judge  on  the  record.  His  reasons  for  the  con- 
clusion he  arrived  at  need  not  be  repeated.  Suffice  it  to  say,  - 
they  fully  demonstrate  the  correctness  of  the  order  made  by 
the  Court. 

The  survey  of  Bansom  conformed  to  all  the  calls  of  the 
decree,  except  that  it  did  not  include  an  abandoned  im- 
provement and  building  once  made  by  Qalindo,  the  original 
grantee.  De  Haro,  who  purchased  from  him,  made  his  set- 
tiement  and  possession  on  another  portion  of  the  tract 
described  in  the  deseno.  He  certainly  had  a  right  to  do  so; 
and  his  heirs,  in  selecting  the  best  land  for  tiieir  half  league, 
had  a  r^^ht  to  exclude  the  abandoned  possession  of  Oalindo. 
The  land  selected  by  them  included  the  ''  actual  occupation 
of  their  ancestor,"  and  was  in  the  form  prescribed  by  the 
decree  of  the  Court.  To  include  the  abandoned  occupation 
of  Galindo,  it  would  not  conform  to  the  other  calls  of  the 
decree. 

A  survey,  made  according  to  this  order  or  decree,  ought 
to  have  satisfied  all  parties,  as  it  did  justice  to  all  concerned. 

But,  as  nine  years  had  elapsed  since  the  Bansom  survey 
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was  madey  the  state  of  the  country  in  this  region  was  much 
changed,  and  a  new  party  intervened.  Mahoney  had  pur- 
chased the  title  of  the  heirs  of  De  Haro  and  the  chiimants' 
under  the  United  States  had  made  valuable  improvements. 
If  this  new  party  conld  set  aside  the  election  made  by  those 
ohiimants,  it  is  not  donbted  he  could  have  made  a  selection 
more  satisfactory  to  himadfy  at  the  expense  of  the  other 
claimants. 

Soon  after  tiie  date  of  this  order  or  decree  of  the  Oonrt, 
David  Mahoney  intervenes  and  petitions  the  Court  for  a  re- 
hearing. In  this  petition  he  impugns  the  decision  of  the 
Court  as  to  the  Bimsom  survey,  denies  that  it  was  sanctioned 
by  the  heirs,  and  alleges  fraud  in  the  ''  secAiontsing  "  the  lands 
by  the  public  officers. 

The  Court,  on  this  petition,  reconsidered  their  decree,  and 
made  another  on  the  27th  of  June,  1863,  according  to 
another  survey  made  on  the  16th  of  June  preceding.  This 
survey  is  objected  to  by  all  the  parties  interested.  By  the 
United  States,  because  it  covers  land  claimed  by  settlers  and 
purchasers  from  the  Government;  and  by  Mahoney,  because 
it  does  not  include  more  of  the  land  so  occupied  and  im- 
proved. 

This  change  of  location  is  made,  not  because  the  selection 
made  in  1853  was  not  made  by  consent  of  the  heirs,  or  be- 
eause  the  fraud  charged  upon  the  public  officers  was  proved, 
or  ought  to  effect  the  title  of  those  claiming  under  the  Gov- 
ernment, but  because  the  land  selected  by  them  did  not  in- 
clude the  abandoned  settlement  made  by  Oalindo. 

Now,  if  the  heirs  had  a  right  to  select  within  the  boun- 
daries of  the  original  deseno;  if  their  selection  conformed 
with  all  the  other  calls  of  the  decree,  as  to  the  length  and 
breadth  of  the  half  league,  and  included  the  portion  occu- 
pied by  De  Haro,  their  ancestor,  no  one  had  a  right  to  com- 
{^in  if  they  rejected  the  abandoned  occupation  of  Galindo. 
A  tract,  one  league  from  north  to  south,  and  half  a  league 
from  east  to  west,  including  the  lands  occupied  by  De  Haro, 
cannot  be  made  to  include  the  other  calls  of  the  decree. 

We  are  of  opinion,  therefore,  that  the  order  of  decree 
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made  on  the  27th  Jimey  1863,  should  be  set  aside,  and  that 
made  on  the  18th  day  of  Jone^  1862,  be  confirmed,  and  that 
the  appeal  of  Mahonej  be  dismissed. 

I,  Daniel  Wesley  Middleton,  Clerk  of  the  Supreme  Conrt 
of  the  United  States,  do  hereby  certify  that  thB  preceding 
two  printed  pages  contain  a  true  copy  of  the  opinion  of  said 
Supreme  Court  in  the  cases  of  The  United  States,  appellants, 
TS.  Joee/a  de  Haiv  et  als.,  and  D.  Mahoney,  intervenor.  (in  the 
case  of  Jo8e/a  de  Haro  et  ala.,  appellants,  y».  The  United 
States,  Nos.  81  and  146  of  December  Term,  1866,)  as  the 
same  remains  on  the  records  of  said  Supreme  Court. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and 
affix  the  seal  of  said  Supreme  Court,  at  the  ci^  of  Wash- 
ington, this  tenth  day  of  Februaty,  A.  D.  1866. 
[ssal]  D.  W.  Middleton, 

Clerk  Supreme  Court  United  States. 


Sapreme  Court  of  Nevada. 

OcTOBEB  Tebm,  1878. 


GLEE80N  TS.  MABTIN  WHITE  MINING  CO. 

1.    Mum  AMD  Mufivo  Biqbtb — Looatiok  axd  MABxnro  of  Boumoabzib  or 

GifllM — ^HOW    UA3>m — GOMFLIAKOI    WXTB    AoT   OF    COMOBHl,    MaT   10, 

1872.  The  looation  of  a  mining  olaim  on  a  vein,  must  be  made  by  tak- 
ing up  a  piece  of  land  to  include  the  rein;  and  the  boimdariea  and  ex* 
tent  of  the  claim  mnat  be  plainly  defined  by  stakes  or  marks  on  the 
ground* 

S.  i&td. — ^Ybik — SuBFAd — ^liiMn.  The  yein  is  the  principal  object  of  the 
locator,  and  the  surface  claim  onght  always  to  conform  to  its  oonrse; 
the  end  lines  onght  to  be  parallel  and  at  right  angles  to  the  side  hnes. 

8.  Ibid,  Where  the  locatonof  a  mine  having  a  monument,  notice  and  work 
at  the  disooTefy  point,  post  two  stakes  along  the  centre  Une  of  the 
cUdm,  the  stake  being  at  the  ends  of  the  claim,  and  on  a  line  with  the 
croppings  of  the  yein  and  discovery  point.  HM,  a  sofficient  marking 
of  the  location  of  the  claim,  so  that  its  bonndaries  -  can  be  readily 
traced. 

Appeal  from  the  District  Court  of  Wliite  Pine  County. 
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Action  to  determine  the  right  of  possession  of  certain  min* 
ing  ground.  The  plaintitf  deraigns  title  from  the  location  of 
claim  called  the  Shark,  and  the  defendant  is  the  grantee  of 
the  location  of  the  Paymaster.  Both  claims  were  located  on 
the  same  ledge.  The  principal  question  in  the  case  is  as  to 
the  validity  of  the  Paymaster  location. 

Thomas  Wreriy  E.  K.  MtcheU,  Crittenden  Thornton^  and 
Garber  dt  Thornton^  for  Appellant. 

A.  M.  Hittkouse  and  B.  P.  dt  H,  N.  Clemmt^  for  Bespond- 
ent. 

Beatty,  J. 

(After  stating  the  fads.)  The  questions  involved  in  this 
case  have  led  to  a  very  thorough  and  elaborate  discussion 
of  the  mining  laws  of  the  United  States,  and  particularly  of 
the  Act  of  Congress  0|^  May  10,  1872,  (B.  S.  g  2319  et  aeq.,) 
under  which  these  claims  were  located,  and  which  embodies 
the  most  important  features  of  the  mining  legislation.  One 
of  the  imperative  requirements  of  the  statute — ^an  indis- 
pensable condition  precedent  of  a  valid  location — ^is  that  it 
shall  be  "  distinctly  marked  on  the  ground  so  that  its 
boundaries  can  be  readily  traced."  (B.  8.  g  2324.)  Coun- 
sel for  appellant  contend,  that  the  location  is  of  the  surface, 
and  that  stakes  at  the  corners  of  the  claim  are  essential. 
Counsel  for  respondent  insist,  that  the  location  is  of  the  vein, 
as  the  principal  thing  with  the  surface  as  a  mere  incident, 
and  that  stakes  to  define  the  limits  of  the  claim  upon  the 
vein  are  sufficient.  The  vein  is  the  principal  thing,  in  the 
sense  that  it  is  for  the  sake  of  the  vein  that  the  location  is 
made :  the  surface  is  no  value  without  it;  no  location  can  be 
made  until  a  vein  has  been  discovered  within  its  limits,  and 
the  surface  must,  or  at  least  ought  to  be  located  in  confor- 
mity with  the  course  of  the  vein.  (B.  S.  gg  2320,  2322, 
2325.)  The  vein  originally  discovered,  and  for  the  sake  of 
whioh  the  location  is  made,  is  lumped  in  with  other  mineral 
deposits  that  may  happen  to  exist  within  the  limits  of  the 
surface  claim,  and  no  part  of  it  is  granted,  except  that  part 
the  top  or  apex  of  which  lies  inside  of  the  surface  lines  ex- 
tended downward  vertically.    A  location  on  a  vein  must  be 
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made  by  taking  up  "a  piece  of  land*^  to  include  it.  Ko 
other  means  are  provided,  and  it  is  only  upon  condition  of 
complying  with  the  law  that  the  locator  becomes  entitled  to 
anything.  The  discoverer  of  a  vein  may  be  allowed  a  reas- 
onable time  to  trace  its  course  before  being  compelled  to  de- 
fine his  surface  claim,  and  in  the  meantime  may  be  protected 
in  his  claim  to  1,600  feet  of  the  vein,  but  his  location  will 
never  be  complete  until  his  surface  claim  is  defined. 

So  far,  we  agree  entirely  with  the  views  of  counsel  for 
appellant;  but,  although  we  are  satisfied  that  a  location  must 
be  of  a  surface  claim,  and  that  the  boundaries  and  extent  of 
the  claim  must  be  plainly  defined  by  stakes  or  marks  on  the 
ground,  it  does  not  appear  to  be  a  necessary  consequencCi 
that  the  least  admissible  marking  is  by  posts  or  monuments 
at  all  the  coners  of  the  claim.  t 

We  are  aware  that  the  Commissioner  of  the  Land  Office 
has  recommended  the  planting  of  posts  at  the  comers,  and 
the  erection  of  a  sign-board  with  the  name  of  the  claim,  the 
names  of  the  locator,  etc.,  at  the  location  point,  and  im- 
doubtedly,  a  compliance  with  these  recommendations  would 
be  sufficient  to  satify  the  law  in  this  particular;  but  at  the 
same  time,  we  think,  it  may  be  satisfied  by  something  less. 
There  is,  after  all,  something  in  the  fact,  that  it  is  a  mining 
claim  and  not  an  agricultural  claim  that  is  being  located,  and 
some  account  should  be  taken  of  the  customs,  habits  and  cir- 
cumstances of  a  mining  community  in  determining  what  is  a 
sufficient  marking  of  a  mining  claim.  The  vein  is  always 
the  principal  object  that  the  locator  has  in  view;  it  is  gener- 
ally, after  location  and  work  at  the  location  point,  a  conspicu- 
ous feature  of  the  locality;  it  is  the  first  thing  that  attracts 
the  attention  of  mining  men;  the  surface  claim  by  which  it  is 
to  be  located,  ought  to  confirm  to  its  course;  ilxe  end  lines 
must  be  parallel,  and,  as  they  ou^t  to  confirm  to  the  dip  of 
the  ledge  as  nearly  as  practicable,  they  ought  to  be  at  right 
angles  to  the  side  lines,  so  that  if  the  centre  line  of  the  claim 
is  once  established,  the  boundaries  are  thereby  fixed,  and 
may  be  readily  traced. 

The  object  of  the  law  in  requiring  the  location  to  be 
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marked  on  the  ground^  is  to  fix  the  claim — to  prevent  floating 
or  swinging — so,  that  those  who  in  good  faith  are  looking  for 
unoccupied  ground  in  the  vicinity  of  previous  locations,  may 
be  enabled  to  ascertain  exactly  what  has  been  appropriated 
in  order  to  make  their  locations  upon  the  residue.  We  con* 
cede,  that  the  provisions  of  the  law  designed  for  the  attain* 
ment  of  this  object  are  most  important  and  beneficent,  and 
that  they  ought  not  to  be  frittered  away  by  construction. 
But,  it  must  be  remembered,  that  the  law  does  not  in  express 
terms  require  the  boundaries  to  be  marked.  It  requires  the 
location  to  be  so  marked,  so  that  its  boundaries  can  be 
readily  traced.  Stakes  at  the  corners  do  not  mark  the 
boundaries;  they  are  only  a  means  by  which  the  boundaries 
may  be  traced.  "Why  noi^  then,  allow  the  same  efficacy  to  the 
making  of  a  centre  line  in  a  district  where  the  extent  of  a 
claim  on  each  side  of  the  centre  line  is  estabtished  by  the 
local  rules?  It  would  be  safer,  and  therefore  better,  to 
comply  with  the  recommendations  of  the  •  land  office,  and 
erect  stakes  at  the  comers  of  the  claim,  but  if  the  grand  ob- 
ject of  the  law  is  attained  by  the  making  of  a  centre  line,  we 
can  see  no  reason  why  it  should  not  be  allowed  to  be  suffi- 
cient. 

In  this  case,  the  locators  of  the  Paymaster  marked  the 
centre  line  of  their  claim  on  the  20th  of  October,  1872.  No 
miner,  no  man  of  common  intelligence,  acquainted  with  the 
customs  of  the  country,  could  have  gone  on  the  ground  and 
Been  the  monument,  notice  and  work  at  the  discovery  point, 
and  the  two  stakes — one  300  feet  southeast  of  the  location 
monument,  marked  ' '  Southeasterly  stake  of  Paymaster, "  the 
other  1200  feet  northwest  of  the  location  monument^  and 
marked  "  Northwesterly  stake  of  Paymaster  '* — ^in  a  line  with 
the  croppings  and  discovery  point,  without  seeing  at  a  glance 
that  they  marked  the  centre  line  of  the  claim.  By  the  rules 
of  the  district,  and  the  laws  of  the  land,  he  would  have  been 
informed  that  the  boundaries  of  the  claim  were  formed  by 
lines  parallel  to  the  centre  line,  and  300  feet  distant  there- 
from, and  by  end  lines  at  right  angles  thereto.  With  this 
knowledge,  he  could  have  traced  the  boundaries,  and  if  such 
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was  his  wish,  ascertained  exactij  where  he  could  locate  wiili 
safety.  W^  conclnde,  therefore,  that  the  Paymaster  location 
was  sufficiently  marked  on  October  10, 1872.  At  that  time  the 
Shark  location  had  not  been  marked  in  any  way,  and  whether 
the  law  allows  a  locator  a  reasonable  time,  or  not  to  mark  his 
bonndaries — protecting  his  full  claim  in  the  meanwhile — the 
same  result  equally  follows.  If  the  Paymaster  was  not 
marked  within  a  reasonable  time  after  discorery,  then,  cer- 
tainly, the  Shark  was  not,  for  the  first  was  marked  within 
three  months,  and  the  latter  not  untU  more  than  eighteen 
months  after  discovery;  so  that  if  the  Shark  claim  was  lost 
by  the  failure  to  mark  its  location  within  a  reasonable  time, 
and  such  time  is  allowed,  then  the  Shaf  k  was  thereby  ex- 
cluded. If  no  time  for  tracing  is  allowed,  and  the  first  to 
mark  his  boundaries  is  first  in  rig^t,  then  the  Paymaster  lo- 
catiim  holds  the  claim,  because  it  was  first  defined  by  monn- 
ni^its  on  the  ground. 

Judgment  affirmed. 

Hawlet,  0.  J.,  specially  concurring. 


Recent  Decisions. 


PBACnCS. 

MoHon  to  Diamiss  Gomplaini — Demurrer.  A  motion  to  dis* 
miss  a  complaint  at  the  trial,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  was  de» 
nied  on  the  ground,  that  the  remedy  was  by  demurrer.  Hdd, 
error.  Code,  g  148;  {Scofiddm.  WhUdegge,  49  N.  Y.,  269; 
Cofin  Ts.  BeynMs,  Slid:,  640;  Emery  yb.  Peaae,  20 Id.,  62.) 
Where  a  fulfillment  of  a  condition  precedent  is  essential  to 
the  creation  of  the  liability,  the  fulfillment  must  be  alleged. 
{Hunger  vs.  Sharmm,  61  N.  Y.,  261-266.)  The  denial  in  the 
answer  of  the  receipt  of  the  moneys  alleged,  does  not  sup- 
plement the  complaint.  {Scofidd  ts.  WhUelegge,  mipra;  Baste 
?s.  Graham,  11  N.  Y.,  237,  distinguished.)     Section  162  of 
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the  Oode,  providing  for  setting  forth  a  copy  of  the  instru- 
ment) with  an  allegation  of  the  amount  due  thereon,  does  not 
apply  to  a  case  where  the  indebtedness  depends  on  a  condition 
precedent.  (ConUynYB.  Oandelly  IKeyes,  231.)  The  question 
of  dismissal  is  not  one  of  discretion,  but  of  strict  right. 
The  correctness  of  the  ruling  must  be  tested  by  the  complaint 
as  it  stood;  not  as  it  might  have  been  changed  by  amendment. 
Judgment  reversed  and  new  trial.  {Tooher  vs.  Jmoux.) 
Opinion  by  Bapallo,  J. 

[Decided  March  18,  1879.] 


BEFLEVIN  SALS. 

BeUvery  Without  Payment — Foreign  Statute.  Williams 
bought  of  plaintiffii,  at  Savannah,  Georgia,  118  bales  of  cot- 
ton, giving  therefore  his  two  checks  on  Bryan  &  Himter,  of 
the  same  place,  having  previously  put  the  latter  in  funds  by 
his  draft  on  defendants  to  their  order  for  $4,500,  and  other- 
wise. Plaintiff  delivered  sixty  bales  to  Williams,  and  it  was 
pipped  by  Williams,  the  bill  of  lading  being  in  his  name, 
and  having  attached  thereto  the  draft  indorsed  by  B.  &  H. 
Defendants  paid  the  draft  on  presentation,  the  amoimt  being 
more  than  the  price  of  the  sixty  bales,  and  the  transaction 
being  according  to  their  custom  with  Williams,  and  received 
the  cotton  without  knowledge  of  any  claim  on  it.  One  of 
the  checks  on  B.  &  H.,  being  post-dated,  was  dishonored, 
and  plaintiffs  brought  replevin  for  forty-five  bales,  part  of  the 
sixty,  relying  on  a  statute  of  G^rgia,  which  provides  that 
*^  cotton,  rice  and  other  products  sold  by  planters  and  com- 
mission merchants  on  cash  sale,  shall  not  be  considered  as 
the  property  of  the  buyer,  or  the  ownership  given  up,  untU 
the  same  shall  be  fully  paid  for,  although,  it  may  have  been 
delivered  into  the  possession  of  the  buyer.*'  Held,  that  the 
action  could  not  be  maintained.  Defendants  were  bona  Jide 
purchasers,  and  if  the  statute  were  part  of  the  contract,  the 
aale  was  still  absolute  and  unconditional,  and  title  passed  to 
the  defendants.    The  statue  simply  made  the  delivery  con- 
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ditidhal,  and  affected  nothing  but  the  deliTerj,  and  coold  not 
affect  the  rights  of  la  bona  Jlde  pnrehaser  in  this  State.  When 
goods  are  sold  payable  in  cash,  or  by  note  on  deliyery,  if 
deliver  is  made  irithoat  demand,  or  the  notes  or  cash,  the 
presnmption  is  that  the  condition  is  waiyed,  and  a  complete 
title  vests  in  purchaser;  but  this  presumption  may  be 
rebutted  by  proofs  of  facts,  or  declarations  and  circumstan- 
ces showing  an  intention  that  the  delivery  shall  not  be  con- 
sidered complete  until  performance  of  the  condition,  and  the 
question  of  intention  is  one  of  fact.  But  after  actual  deliv- 
ery be  condition,  a  bona  Jlde  purchaser  from  the  vendee  ob- 
tains a  perfect  title.  (Smith  vs.  Ltfons,  6  N.  Y.,  41;  Keman 
vs.  McKean,  25  Barb.,  474;  Beaver  vs.  Lane,  6  Duer.  238.) 
Though  a  voluntary  asignee  of  the  purchaser  does  not. 
{Haggerty  vs.  Palmer,  6  Johns.,  Oh.  438.)  The  statute  of 
Oeorgia  having  *no  operation  here  as  law,  its  only  effect  can 
be  to  place  the  parties  in  the  same  position  as  if  it  had  been 
stipulated  at  the  time  of  the  delivery  to  Williams,  that  such 
delivery  should  be  conditional  upon  payment,  and  we  must 
apply  to  the  case  the  law  of  this  State,  which  protects  bofna 
fide  purchasers  from  one  to  whom  goods  have  been  condition^ 
ally  delivered  against  the  claim  of  the  original  vendor. 
{Bawh  vs.  Deeihkr,  3  Keyes,  672.)  Judgment  affirmed.  {Cor- 
ner vs.  CuniHfngham.)    Opinion  by  Bapaixo,  J. 

[Decided  May  27,  1879.] 
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Gnrrent  Topics. 


The  California  bar  has  sustained  a  grievous  loss  in  the  death 
of  one  of  its  oldest,  brightest  and  most  estimable  members — 
the  late  General  John  B.  McConnell — who  recently  died  at 
Salt  Lake  City,  Utah.  Since  the  pioneer  days  of  California, 
he  has  been  widely  known  throughout  the  State;  and  was 
one  of  the  earliest  settlers  of  Virginia  City.  As  a  lawyer, 
he  ranked  with  the  foremost  on  the  coast.  He  was  a  pro- 
found student;  a  close  reasoner;  an  able  debator,  and  a 
courteous  gentleman.  To  his  rare  gifts  of  nature,  were 
added  a  refined  and  cultivated  taste,  and  a  chivalric,  genial 
bearing  possessed  by  very  few  men.  His  literary  attain* 
ments  and  personal  magnetism  made  him  the  delight  of  all 
circles  in  which  he  moved;  and  he  will  long  be  unforgotten 
in  the  memories  of  many  friends,  both  in  this  State  and  in 
Nevada.  Gen.  McCoNNSUJi  seemed  to  have  mastered  all 
branches  of  human  learning,  and  was  never  more  at  home 
than  when  amid  the  confraternity  of  social  friends,  on  which 
occasions  the  elegant  emanations  of  his  prolific  mind  appeared 
inexhaustible,  and  flowed  as  naturally  as  do  streams  unto  the 
ocean.  He  was  a  native  of  Kentucky,  and  at  the  time  of  his 
decease  in  the  fifty-third  year  of  his  age.  He  had  been  in 
feeble  health  for  several  years  preceding  his  death.  In  life, 
he  passed  through  the  multitude  as  a  man  who  neither  dis- 
dained the  wants  of  the  people,  nor  yet  was  in  anything 
tickled  with  their  vanity.     Vita  sine  Uteris  mora  eat. 
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Supreme  Court  of  California. 

[No.  6,377.1 

SHARPSTEIN,  Appellant, 

vs. 
PRISCILLA  FRIEDLANDER,  Executrix,  Respondent, 

Tbubt — CoNTBAGT.  An  agreement  as  follows:  '*In  consideration  of  pro- 
fessional services  rendered  for  me  by  J.  B.  S.,  an  attorney  at  law,  in 
obtaining  a  settlement  of  a  claim,  by  which  settlement  I  obtained  two 

promissory   notes,  payable I  hereby  agree  to  hold  said  notes, 

and  to  collect  them  when  they  shall  become  due;  and  pay  to  said  J.  &. 
8..  one  half  of  any  sum,  or  sums  that  I  may  receiye  on  said  notea* 
or  either  of  them"  creates  a  simple  contract  liability  and  not  one  in 
the  nature  of  a  trust. 

Appeal  from  Fifteenth  District  Court,  city  and  county  of 
San  Francisco. 

The  complaint  alleges,  that  on  January  14th,  1878,  one  I. 
Fiiedlander,  meule,  executed  and  delivered  to  plaintiff  an  in- 
strument in  writing,  of  which  the  following  is  a  copy: 

''In  consideration  of  professional  services  rendered  for 
me  by  J.  R.  Sharpstein,  an  attorney  at  law,  in  obtaining  a 
settlement  of  a  claim  which  I  had  against  Robert  Sheehy, 
by  which  settlement  I  obtained  from  said  Sheehy,  his  two 
promissory  notes  for  $5,000  each,  payable  respectively,  on 
September  1,  1878,  and  July  1,  1879,  thereby  agree  to  hold 
said  notes,  and  to  collect  them,  and  each  of  them,  when  they, 
and  each  of  them  shall  become  due,  or  as  soon  thereafter  as 
I  reasonably  can,  and  to  pay  to  said  Sharpstein,  one  half  of 
any  sum,  or  sums  that  I  may  receive  on  said  notes,  or  either 
of  them."  I.  Friediardeb. 

Dated  San  Francisco,  January  14,  1878. 

That  on,  or  about  July  1st,  1878,  said  I.  Friedlander, 
without  the  consent  or  knowledge  of  plaintiff,  transferred, 
endorsed  and  delivered  for  value  to  the  Nevada  Bank,  at  the 
city  and  county  of  San  Francisco,  one  of  said  above  men- 
tioned promissory  notes,  to  wit:  the  one  payable  on  the  1st 
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Beptember,  1878;  and  on  said  let  day  of  September,  1878» 
said  Bobert  Sheehj  paid  Raid  note  in  full  to  said  bank. 

That  on  Jnlj  llth,  1878,  said  I.  Friedlander  died,  leaving 
a  will,  appointing  the  defendant  his  executrix. 

That  the  defendant,  by  an  order  of  the  Probate  Court  of 
the  city  and  county  of  San  Francisco,  duly  made  the  29th  of 
July,  1878,  was  appointed,  and  is  now  executrix  of  said  will. 

That  as  executrix  of  said  will,  defendant  is  in  possession 
of  said  promissory  note,  payable  on  said  July .  1st,  1879,  as 
aforesaid. 

That  each  of  said  notes  was  made  payable  to  the  order  of 
said  I.  Friedlander,  and  said  note  payable  on  July  1st,  1879, 
was  never  endorsed  by  him. 

That  on  September  10th,  1878,  at  the  city  and  county  of 
San  Francisco,  plaintiff  demanded  from  defendant  said  note, 
payable  on  said  July  Ist,  1879,  but  defendant  refused  to  de- 
liver the  same  to  plaintiff,  and  still  neglects  so  to  do. 

Wherefore,  plaintiff  prays,  that  it  be  adjudged  and  de- 
creed, that  said  I.  Friedlander  held  a  one  half  interest  in  said 
promissory  notes  in  his  own  right,  and  the  other  half  in  trust 
for  plaintijff;  that  the  said  transfer  of  one  of  said  notes  to  the 
Nevada  Bank  by  said  I.  Friedlander,  was  in  violation  of  said 
trust;  that  the  plaintiff  is  entitled  to  said  other  promissory 
note  now  in  possession  of  the  defendant;  that  defendant 
holds  said  note  in  trust  for  plaintiff;  and  that  said  defendant 
transfer  the  same  by  endorsement,  assignment,  or  otherwise, 
as  the  Cotirt  may  direct  to  the  plaintiff^  and  for  such  other 
relief,  etc. 

'  To  which  complaint  defendant  demurred  upon  the  ground, 
fhat  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
notion,  and — 

Answering,  denied  each  and  every  allegation  in  the  com- 
plaint. 

The  demurrer  was  sustained,  and  judgment  rendered 
thereon  for  defendant,  and  plaintiff  appealed. 

J.  B.  Sharpstemy  Appellant  in  person. 
Appellant  in  his  brief,  argued  that  the  writing  (in  com- 
plaint,) constituted  an  assignment  of  one  undivided  half-in- 
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Merest  in  the  notes;  and  the  agreement  of  Frledlander  to  hold 
and  collect  them  when  due,  and  to  pay  appellant  one  half  of 
any  money  reoeived,  constitnted  Friedlander  a  trustee  for 
appellant  as  to  his  one  half  interest  in  said  ndtes;  and  that 
such  was  evidently  the  intention  of  the  parties. 

TbsA  there  is  no  particular  formality  required,  or  neoessary 
in  the  creation  of  a  trust;  any  agreement  or  contract  in  writ- 
ing, made  by  a  person  having  the  power  or  disposal  over 
property,  whereby  he  directs  that  a  particular  parcel  of  prop* 
erty,  or  a  certain  fund  shall  be  for  the  benefit  of  another,  in 
a  Court  of  Equity  raises  a  trust  in  favor  of  such  other  person 
against  the  person  making  such  agreement;  or  any  person 
claiming  under  him  voluntarily,  or  with  notice.  1  Perry  on 
Trusts. 

In  order  to  constitute  an  assigzunent  of  a  debt»  or  other 
cause  in  action  in  equity,  no  particular  form  is  necessary. 
Indeed,  any  order,  writing,  or  act  which  makes  an  appropri- 
ation of  a  fund  amounts  to  an  equitable  assignment  of  that 
fund.     2  Story's  Eq.  Jur.,  see  1047.     . 

The  assignment  of  a  debt,  secured  by  collaterals,  gives  to 
the  assignee  the  full  benefit  of  them,  unless  otherwise  agreed 
between  the  parties.    2  Story's  Eq.  Jur.,  Sec.  1047,  (a.) 

The  notes  were  left  in  the  hands  of  the  assignor  for  a  par-  . 
ticular  purpose  specified  in  the  agreement.    As  he  appropri- 
ated one  of  them  to  his  own  use  in  violation  to  the  agreement^ 
the  other  equitably  belongs  to  the  assignee. 

The  notes  were  given  for  equal  amounts.  But  the  one 
transferred  by  the  assignor,  matured  ten  months  earlier  than 
the  other  and  was  consequently,  the  most  valuable  of  the  two. 
The  assignment  is  of  one  half  of  whatever  sum,  or  sums  which 
may  be  collected  upon  said  notes.  The  assignor  obtained  his 
half  by  the  transfer  of  one  of  the  notes.  Does  not  the  re- 
maining half  equitably  belong  to  the  assignee  ?  45  Cal., 
664;  16  Ear.  IT.  S.,  415;  2  Johns.  Ch.,  107,  108;  2  Perry  on 
Truste,  Sec.  844. 

The  case  is  to  be  treated  precisely  as  it  would  be  were  the 
assignor  alive.  If  he  were,  would  not  a  Court  of  Equity  de- 
cide, that  he  having  appropriated  one  half  of  the  fund^  held 
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the  note  representing  the  other  hali  in  trust  for  the  assignee  f 
Boyky  Barber  dt  Scripture^  Attorneys  for  Respondent. 
The  agreement  set  forth  in  the  complaint,  creates  no  trusts 
as  to  the  notes,  or  any  part  of  them.  It  is  simply  a  contract, 
by  which,  in  consideration  of  services  rendered,  the  deceased 
promised  to  pay  certain  sums  of  money  on  the  happening  of 
a  future  event.  The  remedy  for  a  violation  of  it,  is  by  an 
action  of  assumpsit. 

It  could  liave  been  presented  to  the  defendant  as  a  demand 
against  the  estate  .of  the  deceased,  and  established  as  any 
other  legal  demand.     Code  Civil  Paocedure,  g  ISOO. 

Feb  Cubiam. 

When  the  note  mentioned  in  the  agreement  fell  due,  and 
was  paid,  the  plaintiff,  by  the  terms  of  the  agreement,  had  a 
valid  claim  against  the  estate  of  Friedlander  for  the  sum  of 
$2,500,  the  one  half  of  the  amount  received  upon  this  note. 
As  such,  this  could  only  be  made  effectual  by  presentation  to 
the  executrix,  as  in  the  case  of  ordinary  money  demands.  It 
is  the  duty  of  the  executrix  to  collect  the  latter  note  when  it 
shall  faU  due,  and  in  thatt  event,  the  plaintiff  will  have  a  valid 
claim  against  the  estate  for  the  moiety  of  the  amount  re- 
ceived, dating  from  the  time  of  its  receipt.  We  think  the 
complaint  discloses  a  simple  contract  liability  on  the  part  of 
Friedlander,  and  not  one  in  the  nature  of  a  trust. 

Judgment  affirmed. 


HUSBAND'S  LIABILTIY  FOR  WIFE'S  CONTRACTS. 


It  may  not  be  easy  to  reconcile  all  the  decisions  upon  the 
subject  of  a  husband's  liability  for  his  wife's  contracts.  In 
some  of  them  the  true  ground  for  her  authority — ^that  of 
agency — ^may  not  have  been  kept  distinctly  in  view.  Indeed, 
the  prevailing  custom  among  legal  authors  on  contracts  to 
treat  the  subject  under  the  head  of  "Married  Woman,'* 
rather  than  under  ''Agency,"  where  it  more  properly  be* 
longs,  may  have  tended  to  mislead  the  reader,  as  to  the  true 
source  of  her  authority. '  But,  recognizing  now  the  doctrine 
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in  its  fullest  extent,  that  a  wife  has  not  ordinarily^  as  wife, 
any  originia  «nd  inherent  authority  to  chaige  her  husband 
by  her  contracts — ^a  power  to  endure,  so  long  as  the  relation 
endures — but  that  she  can  binds  him  only  as  his  agent,  express 
or  implied — implied  in  fact,  or  implied  in  law — ^let  us,  for 
convenience  sake,  consider  the  subject  in  four  classes  of 
cases: 

1.  During  cohabitation;  2.  TVhen  she  has  left  him  through 
his  fault;  3.  When  they  separate  by  mutual  consent;  4. 
When  she  leaves  without  just  cause. 

1.  During  cohabitation.    And  here  we  should  exclude  all 
those  cases  where  an  implied  agency  in /act,  is  created,  as 
by  having  paid  former  bills  without  objections,  or  when  the 
husband  sees  or  knows  of  the  delivery  and  consumption  of 
the  goods  without  any  disapprobation;  or  when  in  any  way, 
he  ratifies  and  confirms  his  wife's  purchases — for  these  cir- 
cumstances might  create  a  tacit  agency,  whether  the  purcha- 
ses were  made  by  a  wife,  a  son,  or  a  servant.     They,  there- 
fore, shed  no  true  light  upon  the  question  we  are  now  con- 
sidering, viz.,  the  extent  of  her  implied  agency  in  law.     And 
many  of  the  apparently  conflicting  cases  on  this  subject  may 
be  reconciled  on  the  ground  that  there  was  evidence  of  some 
tacit  agency  in  fact.     It  may  therefore  be  assumed,  that  dur- 
ing cohabitation,  a  wife  has  ordinarily  a  prima  facie  agency 
to  purchase  on  her  husband's  credit,  necessary  supplies  for 
herself  and  family.    This  is  based  largely  upon  the  fact,  that 
it  is  customary  to  intrust  a  wife  with  the  management  of  the 
household  affairs,  and  to  that  extent,  tradesmen  have  a  right 
prima  fade  to  consider  her  authorized.     The  authorities  on 
this  point  are  so  uniform  as  to  render  their  citation  unneces- 
sajy.     And  see  JewsburyyB.  Newbold,  26  L.  J.  Ex.  247  (1867,) 
not  elsewhere  reported;  JoUy  vs.  Beea,  15  C.  B.  (N.  S.)  528. 
But,  this  agency  is  limited  to  articles  that  are  reasonably 
necessary  for  her  or  her  family,  and  does  not  extend  to  busi- 
ness contracts,  nor  to    purchases   of  extravagant    articles 
for  herself  or  children,  or  gifts  for  her  friends.    See  Lane  vs* 
Iranmo7iger,  13  M.  &  W.  367 ;  Beaton  vs,  Benedict^  5  Bing. 
28;  Jfon^o^rue  vs.  Befnedict,  3  B.  &  G.  631;  Philipson  vs.  Hay- 
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fer.  Law  Eep.  6  C.  P.  38;  St.  JohrCa  Parish  vs.  Brorison,  40 
Oonn.  76;  SvHerYB^  Musthi^  50  Ga.,  242.  And  the  agency  to 
purchase  necessaries  even,  is  oxAj  prima  facie^  and  may  be 
disproved  by  the  husband,  by  showing  that  he  had  abundantly 
supplied  the  house  with  all  things  necessary  and  suitable;  or 
that  he  had  furnished  his  wife  with  ample  ready  money  for 
the  purpose,  and  requested  her  not  to  purchase  on  credit;  or 
had  provided  suitable  places  where  all  things  necessary  could 
be  had,  and  forbidden  her  to  purchase  elsewhere.  The  hus- 
band is  still,  in  view  of  the  law,  the  head  of  the  house;  and 
has  a  right  to  control  the  affairs  of  his  own  household.  He 
has  a  right  to  say  when  and  how  his  house  shaU  be  supplied; 
though,  of  course,  he  cannot  repudiate  his  obligation  alto- 
gether. But,  as  long  as  he  does  his  duty  in  this  particular, 
there  is  no  duty  to  be  done  for  him  by  another;  and  there- 
fore, there  is  no  one  authorized  by  law  to  do  it.  The 
modem  oases  of  Woodtoard  vs.  Barnes^  43  Yt.  330;  Read  vs. 
TeakU,  13  0.  B.  627;  Reneava  vs.  Tealde,  Ex.  680;  JoUy  vs. 
Reea,  16  C.  B.  (N.  8.)  628 ;  H<M  vs.  Brien,  4  B.  &  A.  262; 
Cromtodl  vs.  Beiyamin,  41  Barb.  660;  HeiioU  vs.  Bagioli,  9 
Bosw.  678  ;  Richardson  vs.  Dubois,  Law  Bep.  6  G.  P.  61 ; 
Kelhr  vs.  Phillips,  39  N.  Y.  361 ;  40  Barb.  390 ;  Burr  vs. 
Armstrong,  66  Mo.  677;  Harrison  vs.  Grady,  12  Jur.  (N.  S.,) 
140;  14  Weekly  Bep.  139;  ShooWred  vs.  Baker,  16  Law  T. 
Bep.  (N.  S.)  359;  Ryan  vs.  Nolan,  Ir.  B.  3  0.  L.  319,  fully 
support  these  views,  though  doubtless  there  may  be  some 
authority  the  other  way.  Ruddock  vs.  Marsh,  1  H.  &  N..601, 
in'  which  the  husband  was  held  liable  for  necessaries  supplied 
and  consumed  in  his  absence,  although  he  had  left  sufficient 
money  with  his  wife  for  that  purpose,  is  apparently  contrary 
to  all  sound  rule  on  that  subject. 

2.  Where  she  leaves  him  through  his  fault.  Here  she 
carries  her  implied  agency  with  her,  and  has  the  same  power 
to  supply  her  own  wants  on  his  credit  as  before.  Hancock 
vs.  Merrick,  10  Gush.  41;  Mayhew  vs.  Thayer,  8  Gray,  172; 
Reynolds  vs.  Sweetzer,  16  Id,  78;  Emery  vs.  Emery,  1 Y.  &  J. 
501;  HuUz  vs.  Oibbs,  66  Pen.  St.  360;  Hauleston  vs.  Smyth,  3 
Bing.  127;  Broum  vs.  Ackroyd,  6  El.  &  Bl.  819;  Harrison  vs. 
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Orady^  supra;  FonristuU  ts.  Lawson,  S4  Law  T.  Bep.,  908 
(1876).     Bnt,  if  he  still  furnishes  her  abundaiit  means  io  do 
so,  without  pledging  his  eredit,  she  has  no  right  to  use  the 
money  otherwise,  and  pxtrchase  on  his  name.     And  if   the 
husband  authorizes  her  to  buy  at  certain  places,  where  she 
can  be  suitably  supplied,  and  forbids  her  to  do  so  at  some 
particular  place,  he  has  a  right  to  do  so,  and  is  not  bound  by 
her  contracts  at  that  place,  in  violation  of  his  express  orders, 
when  there  was  no  reasonable  need  of   her  so  contracting; 
certainly,  after  notice  of  the  facts  to  the  party  seeking  to 
charge  him.     Her  whims  are  not  the  criterion  of  her  power, 
but  her  needs  only;  and  he  has  a  right  still  to  dictate  who  his 
creditors  shall  be,  provided  always,  he  does  not  unreasonably 
limit  her  in  her  range  of  choice.     See  MM  ts.  Conwtocl,  8 
Wend.,  544;  KembaU  vs.  Keyes,  11  Id.,  83;  Miien  ts.  Pick, 
3  M.  &  W.,  481;  where  the  husband  was  living  apart  from 
his  wife  in  adultery,  butaDowed,  and  paid  her  a.  sufficient 
sum  for  her  maintenance,  he  was  held  not  liable  for  her  board 
and  lodgings,  though  the  plaintiff  had  no  notice  of  the  al- 
lowance.     But  if  the  allowance  he  makes  her  is  inadequate, 
or  if  he  does  not  pay  it  promptly,  she  still  retains  her  agency 
to  purchase  on  his  credit.  Nurse  vs.  Craig,  6  B.  &  P.,  148; 
Baker  vs.  Sampson,  14  G.  B.  (N.  S.)  382;  GoUier  vs.  Brown, 
3  F.  &  F.,  67. 

3.  When  they  separate  by  mutual  consent.  And  here  the 
case  of  EasOandrB.  Burchell,  (L.  B.  3  Q.  B.  D.,  482,  47  L. 
J.  Q.  B.  500,)  no  doubt,  lays  down  the  modem  English  rule. 
If  die  has  by  articles  of  separation  deliberately  agreed  to  ac- 
cept a  stated  sum  in  full  for  her  support,  and  stipulated  not 
to  contract  on  her  husband's  name,  she  cannot  do  so,  even 
though  the  sum  paid  proves  inadequate.  Her  agency  is 
terminated.  She  has  by  her  own  act  abrogated  it.  And 
though  the  tradesman  who  supplies  her  is  ignorant  of  the 
facts,  yet  he  trusts  her  at  his  peril.  She  cannot  give  another 
rights  she  does  not  herself  possess.  Bee  MaUaUen  vs.  Lyon, 
1  F.  A  F.,  431. 

In  Johnson  vs.  Sunrner,  (3  H.  &  N.  261, 1858,)  the  defendant 
and  his  wife  had  separated  by  mutual  consent,  and  with  the 


agreement  Oatobe  alMNdd  liATe  XSOOaTear.forlier  own  use, 
wliieh  die  bad  beam  laoemag  dung  bar  Miairiaga  under  a 
ooyenant  from  ber  maQmr  to  tbat  eSeet  Tba  plaintiff  bad 
aopplied  ber,  on  ber  own  otdsr,  with  dicBDca  and  articles  of 
pullineij  to  tba  amovnt  of  JCIGO^  witbont  knowing  abe  waa 
married,  and  witbont  malring  anyinqniiy aboot it»  bnt baring 
afterward  aaeevtained  tbe  faet,  be  broa^^t  an  actum  against 
tbe  boaband  lor  iL  Upon  Uieae  facts,  it  waa  beld  tbere  waa 
no  evidenee  to  wanant  a  jnrj  in  finding  for  tbe  plaintiff,  and 
be  waa  nonsoited,  wbicb  waa  eonfinned  by  tbe  Gonrt  of  Ex- 
obeqoer,  npon  tbe  gronnd,  tbat  tbe  qneation  waa  one  of  tbe 
wife's  antboritf,  tbat  tbe  creditor  mnst  make  tbat  out;  that 
to  do  so,  be  mast  abow  if  tbey  weore  iiying  separate  and  aparti 
sbe  waadoingaoandereircamstancesgiTiiigberanantbority 
to  pledge  bia  credit,  and  if  sbe  bad  agreed  to  accept  an  allow- 
ance, wbicb  waa  paid,  it  waa  tbe  plaintiff^s  duty  to  show 
sncb  allowance  laadeqnate,  and  tbat  not  being  sbown,  tbere 
waa  no  CTidence  to  cbaige  tbe  bnsband.  In  Bifin  tb. 
(7  K  ifc  N.  877, 186S),  tbebnsband  aUowed  and  paid 
as  per  agreement  between  th«n,  twdre  sbillings  a  week,  and 
sbe  boarded  witb  Uie  plaintil^  wbo  claimed  X36  for  tiuree 
months'  board  and  lodging.  Bbaxwbll,  J.,  told  the  jury, 
tbat  if  the  defendant's  wife  was  living  apart  from  him  nnder 
an  agreanent  by  which  sbe  waa  to  receire  a  weekly  allow- 
ance, which  waa  paid,  sbe  coold  baye  no  authority  to  pledge 
his  credit,  and  tbe  defraidant  wonld  be  entitled  to  their 
yerdict.  And  this  ruling  was  affirmed,  Bbamweix  repeating, 
that  eren  if  the  provision  was  inadequate,  the  wife  would  haye 
no  such  authoritj,  so  long  as  she  lired  apart  under  such  a 
c<mditional  assent  on  tbe  part  of  the  husband,  conditional 
upon  the  fact,  that  sbe  would  accept  the  proTisions  in  full  of 
all  claim  for  support.  It  is  not  clear  the  American  rule  goes 
quite  so  far.  If  the  amount  so  paid  is  found  adequate  to 
her  wants  by  the  jury,  it  is  clear,  she  has  no  authority  to  go 
beyond  it  and  purchase  on  credit.  One  of  the  earliest  and 
best  considered  cases  in  America  on  this  point,  is  Cany  vs. 
PaUofiy  2  Ashm.,  140,  which  i^ree  with  the  English  rule  laid 
down  in  fod^Jbinatm  vs.  Fletcher ^  4  Camp.,  70;  Holder  tb. 
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Copty  2  C.  &  E.  437;  Reeve  vs.  Conyifighamy  Id.  444;  EmmeU 
vs.  Norton^  8  G.  &  P.,  506;  where  the  adequacy  of  the  allow* 
ance  seems  to  have  been  considered  material.  And  see  Fredd 
vs.  EveSy  4  Harr.,  385.  So  it  was  held  in  Pidgin  ys.  Crcan, 
8  N.  H.,  350,  that  where  they  separate  by  mntoal  consent, 
and  the  husband  makes  a  contract  with  a  suitable  person  to 
support  his  wife  in  a  suitable  manner,  she  cannot  leave  that 
place  without  any  just  cause  and  pledge  her  husband's  credit 
elsewhere  for  her  support.  And  see  Stevens  vs.  Story,  43  Ver- 
mont, 327.  Though  some  hold,  that  even  in  such  case,  if  the 
wife  has  sufficient  means  of  her  atvn,  she  cannot  purchase  on 
her  husband's  credit;  for  if  she  chooses  to  live  separate  and 
apart,  without  his  fault,  and  by  mutual  consent,  she  can  only 
charge  him  in  case  of  actual  necessity;  and  if  able,  she  must 
pay  her  own  bills.  See  LUson  vs.  Brown,  26  Ind.,  489; 
Diaxm  vs.  Harreil,  8C.  &P.,  717;  LiddhwYH.  WUmot,  28taTk., 
86;  Cliford  vs.  LaytoriyMood  &  Mai.,  102;  3  C.  A  P.,  16.  Of 
course,  if  he  does  not  promptly  pay  the  stipulated  allowance, 
she  still  retains  her  agency  as  before.  Becde  vs.  Arabin,  36 
L.  T.  Eep.  (N.  8.)  249;  not  elsewhere  reported,  but  a  valu- 
able case  on  the  point.     Baker  vs.  Barney ,  8  Johns.,  57. 

4.  Where  she  leaves  by  her  own  fault.  And  here  all 
agree,  she  leaves  her  agency  behind  her,  especially  when  she 
has  committed  adultery.  No  matter  what  her  necessities  may 
be;  no  matter  how  innocent  or  ignorant  the  person  who  sup- 
plies her  may  be  of  the  circumstances  of  the  separation,  she 
has  no  power  to  bind  her  husband  for  even  the  necessaries 
of  life.  {McCutchen  vs.  McOahay,  11  Johns.,  281;  Cooper  vs. 
Lloyd,  6  C.  B.  (N.  S.)  519;  JSe/iderson  vs.  Stringer,  2  Dana, 
292;  Hunter  YB.  Boucher,  3  Pick.,  289;  Oinmm  vs.  Heritage, 
45  Ind.,  73;  Bevier  vs.  OaUoway,  7  111.,  517.)  And  this  shows 
that  her  power  does  not  spring  solely  and  absolutely  from  her 
relation  as  wife — ^for  she  is  such  still — ^but  from  some  other 
principle,  which  ought  to  be  kept  steadily  in  view  in  all  these 
four  classes  of  cases. — America7i  Law  Register. 
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Sapreme  Court  of  Missouri. 

June  2,  1879. 


STILLWELL  vs.  AAEON. 

Pbomxbbobt  Kotks — ^DiBCHASOs  or  Imix>bub — ^ExTXHBZOK  OF  Tna — GOK- 
8ZDKSATIOK.  A  STun  of  money  paid  by  the  maker  to  the  holder,  to 
obtain  an  extension  of  time  for  the  payment  of  a  promissory  note, 
whether  paid  as  a  bonns,  nsmious  interest,  or  interest  in  advance,  is  a 
good  consideration  to  support  the  contract  of  extension ;  and  a  surety 
who  hat  not  assented  to  such  extension  will  be  discharged  thereby. 

Waters  dt  Winslow  and  W.  P.  Harrison,  for  Appellant. 

HaJtch  and  Carr,  for  Bespondent. 

Henry,  J.,  delivered  the  opinion  of  the  Court. 

This  was  a  suit  on  a  note  for  two  thousand  dollars,  ex- 
ecuted by  Blair  k  Steers,  and  the  defendant  John  Aaron, 
dated  February  18,  1873,  payable  one  hundred  and  eighty 
days  after  its  date  to  William  Steers,  and  by  him  endorsed 
to  the  plaintiff.  The  note  was  given  for  money  borrowed  by 
Blair  &  Steers  of  Stillwell;  the  defendant  Aaron  was  but  the 
surety  of  the  firm,  and  this  was  known  to  Stillwell  when  he 
received  it.  The  evidence  on  the  part  of  the  defendant 
tended  to  show  that  when  the  note  became  due,  Blair  & 
Steers  paid  thereon  $1,000,  and  that  on  consideration  of  $10^ 
then  paid  to  Stillwell,  he  agreed  with  William  Steers,  one  of 
the  firm  of  Blair  &  Steers,  and  the  payee  and  indorser  of 
the  note,  to  extend  the  time  for  payment  of  the  balance  one 
month,  and  that  John  Aaron  was  neither  apprised  of,  nor 
consented  to,  the  extension.  For  plaintiff,  the  Court  in- 
structed the  juiy  as  follows:  "  Although  the  jury  may  be- 
lieve, from  the  evidence,  that  Blair  &  Steers  were  the  prin- 
cipal debtors  on  the  note,  and  that  Aaron  was  only  the 
security  thereon,  and  that  at  maturity  of  said  note  Still- 
well was  the  holder  of  said  note,  and  as  such  he  did,  in  con- 
sideration of  $10  paid  him  by  Steers,  one  of  the  firm  of 
Blair  &  Steers,  agree  with  Steers  to  extend  the  time  for  the 
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payment  of  said  note,  for  a  definite  time,  without  the  con- 
sent of  Aaron;  yet,  if  they  find  from  the  eyidence,  that  said 
110,  paid  by  Steers,  was  paid  as  interest  in  adyance  on  said 
note,  for  said  time,  to  procure  said  extension,  and  was  so 
accepted  and  received  'by  Stillwell,  then  the  agreement  so 
made  by  Stillwell  did  not  discharge  said  Aaron,  and  the 
yerdict  should  be  for  plaintiff."  In  another  instruction,  the 
Court  declared  that  if,  at  the  time  of  the  payment  of  iStte 
$1,000,  it  was  agreed  by  plaintiff,  and  Blair  &  Steers,  in  con- 
sideration of  $10,  then  paid  by  Steers  to  plaintiff,  that  the 
latter  would  extend  the  time  of  payment  on  the  balance  due 
for  30  or  60  days,  such  agreement  did,  by  operation  of  law, 
release  defendant  from  all  liability  on  said  note. 

There  was  a  yerdict  and  judgment  for  defendant,  from 
which  judgment  plaintiff  has  prosecuted  an  appeal  to  this 
Court. 

Many  instructions  were  giyen  and  refused,  but  the  fore- 
going fully  present  the  questions  which  it  is  deemed  neces- 
sary to  consider.  It  has  uniformly  been  held  in  this  State, 
that  if  a  creditor,  for  valuable  consideration,  make  an  agree- 
ment with  the  principal  debtor,  which  suspends  his  right  of 
action  on  the  demand  for  a  definite  period  of  time,  without 
the  consent  of  the  surety,  it  operates  to  discharge  the  surety. 
19  Mo.,  963;  27  Mo.,  601,  505;  31  Mo.,  218;  38  Mo.,  480; 
67  Mo.,  100,  386;  68  Mo.,  660;  63  Mo.,  46;  66  Mo.,  662; 
8taie  ex  rd.  vs.  RobertSy  68  Mo. 

The  doctrine  is  stated  by  Savage,  C.  J.,  in  Wood  vs.  J^er- 
$on  County  Bank,  (9  Conn.,  206,)  as  follows:  '*If  the 
creditor,  by  agreement  with  the  principal  debtor,  without 
consent  of  surety,  varies  the  terms  of  the  contract  by  en- 
larging the  time  of  performance,  the  surety  is  discharged." 

In  Etncaid\B.  TcUes,  (63  Mo.,  46,)  it  is  thus  stated:  '^If 
the  creditor  enter  into  any  binding  contract,  the  effect  of 
Ifhich  wiU  be  to  give  further  time  to  the  principal  debtor 
without  the  consent  of  the  surety,  the  surety  will  be  dis- 
charged." 

Hie  contract,  or  agreement,  which  the  authors  of  the 
above  extracts  had  in  their  minds  was  not  an  alteration  of 
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the  original  contract  by  eraanre  of  terms  from,  or,  by  inter- 
lineation, the  addition  of  stipulations  to,  the  original  con* 
tract.  This  would  release  the  surety  without  any  reference 
to  the  principle  under  consideration,  whether  such  inter- 
lineation or  erasure  were  made  for  a  valuable  consideration 
or  not.    , 

It  would  then  not  be  the  contract  the  surety  signed,  and 
he  could  safely  plead  non  esi  factum,  or  prove  the  fact  under 
the  general  issue,  if  sued  on  a  contract  not  under  seal.  An 
agreement  to  extend  the  time  will  discharge  the  surety, 
whether  the  agreement  is  eivlorsed  upon  the  obligation,  or 
be  evidenced  by  erasure,  or  interlineation,  or  by  a'  collateral 
agreement.  The  adjudicated  cases  which  support  this 
proposition  are  innumerable,  and  nearly  all,  if  not  all,  that 
will  be  subsequently  cited  in  this  opinion  fully  sustain  it. 
Familiar  principles  of  elementary  law,  we  think,  may  also  be 
safely  invoked  in  its  support.  ''In  a  case  of  a  simple  con- 
tract in  writing,  oral  evidence  is  admissible  to  show  that  by 
a  subsequent  agreement  the  time  cf  pefformance  was  enlarged, 
or  the  plan  of  performance  changed.''  (Greenleaf 's  Evidence, 
Vol.  1  Sec.  304.)  Neither  is  the  rule,  that  extrinsic 
evidence  is  not  admissible  to  contradict  or  alter  a  written 
instrument,  infringed  by  the  admission  of  oral  evidence  to 
prove  a  new  and  distinct  agreement,  upon  a  new  considera- 
tion, whether  it  be  substitute  for  the  old,  or  in  addition  to, 
and  beyond  it."    lb,  sec.  303. 

The  agreement  when  made  becomes  a  part  of  the  original, 
and  just  as  effectually  prevents  the  creditor  from  suing  before 
the  lapse  of  time  agreed  upon  as  if  it  were  evidenced  upon 
the  original  contract  by  erasure  or  interpolation.  The  doe- 
trine  is  broadly  stated  in  Theobold  on  Principal  and  Slirety, 
that  ''  the  surety  is  discharged,  if  without  his  consent  the 
principal  parties  make  a  new  agreement  inconsistent  with  the 
terms  of  ^e  original  ^agreement,  or  if  they  agree  to  make 
any  alteration  either  in  the  terms  of  the  original  agreement 
or  in  the  mode  of  performing  them."  In  BucheryB.  Robinmm, 
(38  Mo.,  158,)  the  Court  said:  ''It  is  well  settled  that  a 
covenant  not  to  sue  upon  a  claim  cannot  be  pleaded  to,  and 
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presents  no  bar  to  an  action  on  the  claim,  the  only  remedy 
of  the  covenantee  being  a  suit  for  damages  on  the  coyehant 
or  agreement.** 

We  can  understand  why  a  covenant  not  to  sue,  whether 
for  a  definite  or  indefinite  time,  might  be  held  not  to  dis- 
charge the  surety,  although  the  contrary  is  held  by  some 
Courts  of  the  highest  respectability.  Wright  vs.  BardeU^ 
43  N.  H.,  648;  Deale  vs.  Cochran,  66  N.  C,  270. 

A  covenant  not  to  sue  is  not  necessarily  an  agreement  to 
extend  the  time  for  payment.  The  debtor,  or  his  surety, 
notwithstanding  a  covenant  not.  to  sue  the  principal  debtor, 
could,  if  he  desired,  pay  the  demand  before  the  expiration  of 
the  time  named  in  the  covenant,  and  the  creditor  would  be 
compelled  to  receive  it.  Such  a  covenant  neither  modifies 
the  original  agreement  nor  changes  its  terms,  but  leaves  that 
contract  in  full  force  and  does  not  suspend  the  right  of  action 
upon  it.  Not  so,  however,  as  to  an  agreement  upon  sufficient 
consideration  to  change  the  time  of  payment  or  performance, 
or  any  other  of  the  terms  of  a  contract.  The  contract, 
wherein  it  has  been  so  modified,  is  at  an  end,  and  the  terms 
of  the  new  agreement  become  substituted  for  so  much  and 
a  part  of  the  original  contract.     Oreenleaf ,  supra. 

The  evidence  in  this  case  tended  to  prove  an  express 
agreement  in  consideration  of  110,  paid  to  the  creditor  for 
an.  extension  of  the  time  for  payment  of  the  balance  of  the 
note. 

If  it  were  legal  interest  in  advance,  the  payment  thereof 
was  a  sufficient  consideration  to  support  the  express  promise. 

^'In  the  first  place,  as  to  considerations  arising  from 
benefit  or  injury.  The  principal  requisite,  and  that  which 
is  the*essence  of  every  consideration,  is  that  it  should  create 
some  benefit  to  the  party  promising,  or  some  trouble,  pre- 
judice, or  inconvenience  to  the  party  t{>  whom  the  promise 
is  made.  Wherever,  therefore,  any  injury  to  the  one  party, 
or  any  benefit  to  the  other  party,  springs  from  a  considera- 
tion, it  is  sufficient  to  support  a  contract.  (Htory  on  Con- 
tracts, §  548.)  Every  party  to  a  contract  may  ordinarily  ex- 
ercise his  own  discretion  as  to  the  adequacy  of  the  con- 
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sideration,  and  if  the  same  be  made  bona  fide,  it  matters  not 
how  insignificant  the  benefit  may  iqpparentlj  be  to  the 
promisor,  or  how  slight  the  inconvenience  or  damage  appear 
to  the  promisee,  provided  it  be  susceptible  of  any  legal  esti-- 
mation/*    lb. 

That  interest,  paid  in  advance,  is  a  dnffioient  consideration 
to  support  a  contract  for  the  extension  of  the  time  of  pay* 
ment  of  a  note,  or  other  money  demand,  is  fully  sustained 
by  the  following  cases:  Bnuxrr  vs.  Schmtter,  38  Mo.,  479; 
Lime  Rock  Bank  vs.  McUlett,  34  Me.,  547;  Bankys.  Woodward, 
5  N.  H.,  99;  Wright  vs.  BarOeU,  43  N.  H.,  548;  JUatiiugiie  vs. 
Mitchell,  28  lb.,  485;  Kennedy  vs.  Evans,  31  Ind.,  268;  Mtfen 
vs.  First  National  Bank,  78  Ind.,  258;  Cross  vs.  Ward,  30 
Ind.,  378;  White  vs.  Whitney,  51  Ind.,  124;  FUas  and  Bacon 
vs.  Jones  ik  Pierce,  10  Paige,  76;  MiUer  vs^  McCmm,  7  Paige, 
441;  Keiiwmghaaii  vs.  Buford,  1  B.,  Monroe;  Aastin  vs* 
Danoin,  21*  Vt.,  38;  72  HI.,  30;  2  N.  H.,  333;  6  N.  H.,  504, 

In  most  of  the  above  cases  it  was  held  that  payment  of 
usurious  interest  is  a  sufficient  consideration  for  the  promise 
to  extend  the  time  of  payment.  We  are  aware  that  the  con-* 
trary  was  held  in  Wiley  vs.  Eight,  (39  Mo.,  132;)  and  in  the 
Farmers'  dk  leaders'  Bank  vs.  Harrison,  (57  Mo.,  503;)  but 
the  case  [frincipally  relied  upon  to  support  the  ruling,  was 
Marks  vs.  Bank  of  Mo.,  (8  Mo.,  318,)  in  which  Judge  Scoro 
expressly  stated,  as  the  ground  of  that  decision,  ''  that  the 
usurious  interest  might  have  been  recovered  back  the  next 
moment  after  it  was  paid.'' 

Such  is  not  the  law  at  present  in  this  State.  (Bansom  vs. 
Hayes,  39  Mo.,  445;  Buther/ord  vs.  WiOUinis,  42  Mo.,  18.) 
If  usurious  interest  be  paid,  it  cannot  be  recovered  back, 
and  if  one  make  an  agreement  to  extend  the  time  of  payment 
of  a  note,  or  other  money  demand  in  consideration  of  usury 
paid,  the  agreement  is  binding  upon  him.  If  the  considera- 
tion be  a  promise  to  pay  usury,  as  this  promise  could  not  be 
enforced,  and  would  not  maintain  an  action,  the  contract 
would  not  bind  the  other  party.  The  distinction  is  between 
executed  and  executoiy  contracts.  In  Hxucett  et  al.  vs. 
H^hwater,  (31  O.  St.,  637,)  an  agreement  in  consideration 
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6f  the  same  rate  of  interest  named  in  the  note,  for  extension 
of  time  of  payment,  without  payment  of  interest  in  advance, 
if  made  without  the  knowledge  of  the  sureties,  was  held  to 
disohaxge  the  sureties. 

It  is  contended  by  the  appellant's  counsel,  that  defendant, 
haying  executed  the  note  as  a  maker,  stands  as  a  principal 
debtor  after  indorsement,  and  the  indorser  as  a  surety.  This 
might  be  true  if  the  paper  were  negotiated  in  the  ordinary 
course  of  business.  If  Stillwell  had  purchased  the  note  of 
the  payee,  even  with  knowledge  that  Aaron  had  executed  it 
for  accommodation,  he,  under  the  cases  cited  by  counsel, 
would  have  had  the  right  to  treat  him  as  a  principal,  and 
Steers,  the  indorser,  as  his  surety  .throughout. 

The  cases  cited  fully  sustain  that  view.  But  here  there 
was  a  borrowing  of  money.  It  wais  pre-arranged  by  Stillwell 
and  Blair  &  Steers,  who  borrowed  the  money,  that  the  latter 
should  procure  the  name  of  some  other  person  to  the  note  as 
fturety.  It  was  in  no  sense  the  case  of  a  note  negotiated  in 
the  ordinary  course  of  business,  or  rather  of  a  note  bought 
by  Stillwell  of  the  payee.  It  was  of  such  a  note  that  it  was 
said,  in  the  Bank  of  Montgomery  ts.  WaUcer,  (9  Serg.  &  Bawle, 
338,)  that:  *' When  the  note  was  endorsed,  it  passed  into 
the  defendant's  hands  as  a  business  note,  it  was  drawn  in 
that  form,  it  assumed  that  shape  to  serve  the  purpose  of 
Walker  &  George.**  Then  Walker  A  George,  the  payees, 
Were  the  principal  debtors,  and  the  maker  had  executed  the 
note  for  their  accommodation. 

That  case  is  distinguishable  from  this,  in  the  fact  there  the 
note  was  executed  by  the  maker,  under  circumstances  which 
indicated  that  he  intended  to  be  held  as  the  principal  debtor. 
In  Saxton  vs.  Peat,  (2  Campbell,  186,)  the  doctrine  was  an- 
nounced by  Lord  Mahsfield,  that:  ''If  the  indorsee  of  a 
bill  of  exchange,  having  notice  that  it  was  accepted  without 
consideration,  receive  part  payment  from  the  drawer,  and 
giye  time  to  pay  the  residue,  he  thereby  discharges  the  ac- 
ceptor.** But  this  was  afterward  denied  in  Kerrison  vs. 
Gook,  (8  Oampbell,)  by  Gibbs,  J.,  and  also  in  a  case  in  11 
Vessey;    also  in  FhnUm  vs.   Pooock,   (5  Taunt,  192.)    We 
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think  it  will  be  found  that  the  recent  American  cases  do  not 
hold  the  strict  doctrine  announced  in  the  English  cases, 
which  repudiate  that  held  by  Lord  Mahsfield,  in  Saxton  vs. 
Peat.  Begard  is  paid  to  the  substance  of  the  transaction, 
and  the  agreement  of  the  parties,  express  or  implied.  If  one 
who  is  but  surefy  execute  a  note  as  maker,  or  accept  a  bill 
intending  to  be  held  as  a  principal,  and  the  security  is  so 
taken  by  the  indorser,  he  may  be  treated  in  the  character  he 
was  assumed  on  the  face  of  the  transaction,  notwithstanding 
the  holder,  when  he  received  the  security,  was  aware  that  the 
maker,  or  acceptor,  had  become  so  far  the  accommodation  of 
the  drawer  of  the  biU,  or  indorser  of  the  note.  This  pro- 
position the  authorities  fully  sustain.  The  Oerman  Savings 
Association  vs.  Hdrwridc  et  a2.,  (67  Mo.,  101,)  was  a  case  like 
the  present.  The  note  was  executed  by  Helmrick  A  Ck>.  and 
Jas.  M«  Ward,  payable  to  Helmrick  &  Co.,  who  assigned  it 
to  the  German  Savings  Association.  Ward  executed  the 
note  for  the  accommodation  of  Helmrick  &  Co.,  and  the 
Court  decided  that  Ward  was  released,  in  consequence  of  a 
binding  agreement  for  extension  of  the  time  of  payment 
between  the  holder  and  Helmrick  &  Co.  In  the  case  at  bar 
the  Court  erred  in  its  instruction,  not  to  the  prejudice  of 
plaintiff,  however,  but  against  the  defendant. 

The  cases  of  Hosea  vs.  Bouky^  {SI  Mo.,  857,)  and  the 
Glerman  Savings  rAssociation  vs.  Hdmride^  (Ib^^  100,)  seem  to 
have  been  misunderstood  by  the  Court  below.  The  opinions 
in  those  cases  do  not  really  assert  a  doctrine  different  from 
that  here  announced. 

The  judgment  is  affirmed.    All  concurring. 
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Court  of  Appeals  of  New  Tork. 

Jamttabt  21,  1879. 


MCHABDSON  yb.  HUGHITT. 

Pabtnxbship — Ck>MTBACT — CoMPKiiSATioN  BT  PoBTioM  OF  Pborib.  Where  a 
contract  proYided  for  a  loan  of  money,  and  gave  a  portion  of  the 
profits  to  the  lender  as  a  compenaation,  hM,  that  the  lender  was  not 
liable  as  a  partner. 

Defendant  loaned  money  to  the  firm  of  Bench  Broa.  &  Oo., 
under  an  agreement  for  one  fourth  of  the  net  profits  on  cer- 
tain wagons  to  be  mannfactared,  together  with  interest  at 
fiye  and  one  foorth  per  cent,  on  the  amount  loaned.  Plaintiff 
brought  an  action^  and  sought  to  charge  defendant  as  a 
partner  with  Bench  Bros.  &  Co. 

JSoUin  Tracy,  for  Appellant. 

Hughitt  had  such  an  interest  in  the  business  and  the 
profits  as  rendered  him  liaUe  to  the  creditors  of  tiie  firm. 
Metcalf  on  Contracts,  114;  3  N.  T.  B.  C.  B.,  742;  46  N,  Y., 
797;  48  lb.,  646;  37  Conn.,  260;  68  N.  Y.,  272. 

H.  V.  Howlandy  for  Bespondent. 

The  contract  did  not  constitute  Hughitt  a  partner  in  any 
sense.  The  relation  was  that  of  lender  and  borrower  simply, 
and  the  stipulation  for  profits  was  but  a  mode  of  compen* 
sating  Hughitt  for  the  use  of  his  money.  26  Barb.,  13; 
3  Comst,  132;  20  Wend.,  70;  47  Barb.,  317;  12  Comst.,  69; 
68  N.  Y.,  267. 

MiLLBB,  J.,  in  deliyering  the  opinion  of  the  Court,  said: 

The  facts  in  this  case  are  tmcontradicted;  and  the  question 
to  be  determined  is,  whether  Hughitt  had  such  an  interest 
in  the  profits  of  the  business  of  Bench  Bros.  &  Co.  as  to 
render  him  liable  jointly  as  a  partner  with  the  other  de- 
fendants to  third  parties.  Hughitt  was  to  adrance  money 
upon  the  wagons  manufactured  upon  the  terms  provided  for 
in  the  contract,  and  with  the  single  exception  of  the  pro- 
vision made  therein,  that  Bench  Bros.  A  Co.  were  to  pay  one 
fourth  of  the  net  profits  upon  the  sales  of  wagons,  with  in- 
terest on  the  advances  made  at  five  and  one  quarter  per  cent., 
so  far  as  the  cash  received  would  go,  and  the  balance  in  notes 
on  interest  at  seven  per  cent.     There  is  no  question,  I  think. 
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tliat  the  contract  between  the  parties  related  to  a  loan  of 
money  alone  upon  the  terms  stated  therein.     Nor  am  I  pre- 
pared^ to  assent  to  the  propo&dtion,  that  this  portion  of  the 
agreement,  considering  the  facts  connected  with  it,  and  the 
terms  employed  in  the  same,  created  a  partnership  between 
the  contracting  parties.     The  true  construction  of  the  instru- 
ment evidently  is,  that  it  was  a  contract  between  the  lender 
and  the  borrower;  and  the  provision  made  as  to  the  profits 
was  merely  a  mode  of  providing  a  compensation  to  Hughitt 
for  the  use  of  the  money  which  he  had  advanced;  and  the 
share  of  the  profits  which  Hughitt  was  entitled  to  receive 
was  not  as  a  partner,   but  on  account  of  the  debt  owing  to 
kirn  by  the  firm  of  Bench  Bros.  &  Co.     The  general  rule  no 
doubt  is,  that  to  constitute  a  partnership   there  must  be  a 
community  of  interests  inter  aesty  and  that  the  parties  should 
share  the  profits  and  loss.    (3  Kent,  23;  PaUisdn  vs.  Blanch-- 
ardj  1  Seld.,  186.)    This,  however,  is  not  without  exception; 
and  where  there  is  an  agreement  for  sharing  in  the  profits  of 
a  business,  in  some  cases  it  is  sufiicient  to  establish  a  part- 
nership as  to  third  persons.    (See  ManhaUan  Brass  M*fg  Co, 
vs.  Sears,  45  N.  T.,  797.)     And  here  comes  in  another  ex- 
ception to  the  rule  last  stated,  which  is,  that  where  the  person 
has  no  interest  in  the  capital  or  business,   and  is  to  be  re- 
munerated for  his  services  by  a  compensation  from   the 
profits,  or  measured  by  the  profits,  or  what  is  to  depend,  as 
in  case  of  seamen  or  other  voyagers,  upon  the  result,  it  has 
no  application.     Where,  then,  one  is  only  interested  in  the 
profits  of  a  business  as  a  means  of  compensation  for  services 
rendered,  he  is  not  a  partner.     {Leggett  vs.  Hyde,  58  N.  Y., 
272,  280;  Smith  vs.  Bodine,  MSS.  of  May,  1878;  Vanderburgh 
V8".  HuUy  20  Wend.,  70;   Burdde  vs.  Eckhart,  1  Denio,  337, 
on  appeal,  3  Comst.,  132;  Fitch  vs.  HaUy  25  Barb.,  13;  Lamb 
vs.  OroveTy  47  76.,  317;    Smith's  L.  C,  5th  Am.  ed.,  292.) 
These  cases  fully  sustain  the  doctrine  laid  down,  that  where 
the  profits  are  a  measure  of  compensation,  no  partnership  is 
created.     The  amount  of  profits  which  was  to  be  received  by 
Hughitt  was  as  a  compensation  for  loaning  the  money,  and 
not  as  the  profits  as  a  partner. 
Judgment  affirmed. 
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Recent  Decisions. 


FORMER  ACQUITTAL. 

When  Plea  of,  not  Gfood. — Where  an  acquittal  is  ef- 
fected by  reason  of  a  variance  between  the  allegations 
and  the  proof,  it  cannot,  in  Virginia,  be  pleaded  as  a 
bar  to  a  conviction  on  another  indictment  for  the  same 
offense.  The  Court  said:  "In  this  case  the  prisoner,  by  her 
counsel,  moved  to  exclude  all  the  evidence  on  account  of  the 
variance  between  the  proof  and  the  charge  in  the  indictment, 
as  above  indicated.  The  Court  granted  her  motion,  and  ex- 
cluded the  Commonwealth's  evidence,  and  discharged  the 
juiy.  The  evidence  offered  by  the  Commonwealth  being  ex- 
cluded by  the  Court,  the  verdict  would,  of  course,  have 
been  a  verdict  of  not  guilty.  That  verdict  would  only  have 
discharged  the  prisoner  from  further  prosecution  under  that 
indictment.  The  action  of  the  Court  in  excluding  the  evi- 
dence and  discharging  the  jury,  accomplished  precisely  the 
same  thing.  If  the  jury  had  not  been  discharged  and  ren- 
dered a  verdict  of  not  gailty;  that  verdict  could  not  have 
been  pleaded  to  the  second  indictment,  because  the  acquittal 
was  affected  in  consequence  of  a  variance  between  the  alle- 
gatious  and  the  proof.  Whatever  may  have  been  the  rule  at 
common  law,  or  the  principles  settled  by  the  cases  relied  on, 
our  statute  puts  that  question  at  rest  forever.  For  it  pro- 
vides that  "  a  person  acquitted  of  an  offense  on  the  ground, 
of  a  variance  between  the  allegations  and  the  proof  of  the 
indictment  or  other  accusation,  or  upon  an  exception  to  the 
force  or  substance  thereof,  may  be  arraigned  again  on  a  new 
indictment,  or  other  proper  accusation,  and  tried  and  con- 
victed for  the  same  offense,  notwithstanding  such  former  ac- 
quittal.    Code,  1860,  Ch.  199,  g  16,  p.  814.  lb. 
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Dato  bx  AI.S.P  Defendants  and  Respts.  | 

Appeal  from  Twentieth  District  €k>art,  Ooanty  of 

Santa  Clara. 

The  following  findings  will  show  tUe.  nature  of 
U&e  case 

1st.  In  tbe  year  1840  a  Mexican  priest  of  the  ICls- 
Blon  of  San  Jose  undertook  to  grant  to  one  (Hillndo 
a  tract  of  land  near  the  town  of  Santa  Oiara,  and 
embracing  the  premises  in  dispute. 

Thereafter  said  claim  was  presented  to  the 
Unlt<>d  States  Board  of  Land  Commissioners  and 
rejected.  An  appeal  was  taken  to  the  United 
States  District  Ooart  when  former  decision  af- 
firmed (July  80, 1863).  From  this  judgment  no- 
tice  of  appeal  to  Supreme  Court  of  United  States 
was  given,  but  not  perfected,  so  canse  docketed 
and  dismissed  (December  Term,  1868),  and  final 
judgment  and  decree  rendered  against  Oallndo 
upon  2d  of  February.  1870. 

9.  The  grounds  for  rejection  was  that  the  priest 
had  no  authority  under  the  Mexican  laws  to  make 
any  grant. 

3.  While  Oallndo's  claim  was  in  litigation  he 
conveyed  to  Oould  ftPerley  the  undivided  half  of 
said  grant.  Thereafter  these  last  parties  for  a  re- 
cited consideration  by  A.  R.  Redman,  attorney  in 
fact,  assigned  this  Interest  to  one  Lander. 

4.  On  ^h  of  October,  1868,  a  conveyance  was 
tMeuUd  by  Lander  of  this  tract  to  J.  R.  Johnson. 
This  deed  was  by  arrangement  dated  May  1,1863. 
B  was  not  executed  in  pursuance  of  any  former 
agreement,  or  in  execution  of  any  trust,  but  solely 
to  enable  Johnson  to  avail  himself  of  certain  Acts 
of  Oongreas. 

6.  In  1863  one  Bellamy  was  in  possession  of  a 
tract  of  land  Including  premises  In  dispute,  claim- 
ing  It  as  public  land  of  the  United  States,  and  as- 
serting a  possessory  right  In  himself. 

Such  interest  as  Bellamy  had  was  sold  under 
execution,  and  J.  W.  Redman  became  purchaser 
and  took  possession.  In  1868  J.  W.  Redman  died, 
and  his  son  R.  A.  Redman  (the  same  who  acted  as 
attorney  in  fact  for  Howard,  Ferley  k  Gould)  was 
appointed  executor,  and  retained  possession  until 
1866,  when  one  Maolay  was  substituted  as  admin* 
Istrator. 

6.  In  July,  1866,  Probate  Ck>urt  of  Santa  Clara  or- 
dered  the  sale  of  J.  W.  Redman's  Interest  in 
tract,  which  sale  took  place  and  tract  purchased 
by  J.  R.  Johnson  Novfmber  6, 1866. 

7.  Johnson  did  not  at  any  time  have  possession 
In  good  faith,  of  any  part  of  premises,  but  the 
same  were  held  by  Redman  in  his  lifetime,  by  his 
estate  after  his  deatb,  and  by  Maclay  to  his  own 
use  and  for  his  own  benefit,  and  not  for  Johnson. 

8.  January  9,  1860,  Johnson  applied  through 
Land  office,  to  purchase  as  a  pre-emptloner;  re. 
spondent  Davis,  who  also  applied  to  purchase,  re- 
sisted. 

9.  Davis  entered  on  this  tract  in  1862  as  tenant 
of  Bellamy.   In  1864,  on  expiration  of  lease,  Da- 


vis with  his  family  moved  on  to  the  subdivision 
embracing  premises  In  dispute  and  there  resided 
until  1866,  when  he  was  forcibly  removed  by  Red- 
man. After  removal  Davis  continued  to  assert  his 
claim  and  made  leases  of  the  land. 

10.  Upon  the  contest,  Johnson  vs.  Davis  before 
said  department,  it  was  adjudged  that  Davis  was 
entitled  to  purchase  tract  in  question,  and  this 
was  so  determined  by  Register  and  Receiver, 
Commissioners  of  Land  Oince,and  upon  appeal  by 
Secretary  of  the  Interior. 

11.  In  passing  upon  the  facts  of  the  case  it  was 
found  by  Secretary  of  Interior  that  Davis  was  a 
qualified  pre-e  mptloner.   •   •  • 

12.  For  these  and  other  reasons  assigned  (these 
other  reasons  are  referred  to  in  appellant's  argu- 
ment) the  Secretary  adjudged  the  land  to  Davis 
and  directed  that  a  patent  issue  to  him,  which  was 
done  May  1, 1874. 

18.  At  date  of  purchase  by  Lander  from  GK>uld, 
Perley  and  Howard,  and  also  of  the  purchase  by 
Johnson  from  Lander  the  value  of  tne  land  was 
over  twenty  times  the  consideration  paid  at  either 
purchase.  Neither  Lander  or  Johnson  were  pur- 
chasers in  good  faith.  •  •  •  Simply  a  specula- 
tion. 

14.  On  October  10, 18T2,  Johnson  sold  to  appel- 
lant Dameron  a  portion  of  his  interest  in  the  land. 

16  and  16.  Nature  of  other  plaintiffs'  interest. 

17.  In  1876  an  action  was  brought  by  these  plain- 
tiffs against  Davis  to  recover  portion  of  a  tract 
contiguous  to  land  here  sued  for.    Judgment  was 

fiven  for  Davis.  Appeal  taken  but  not  perfected, 
udgment  enforced  by  sale  and  Davis  purchased 
all  the  Interests  of  plaintiffs.  No  redemption  was 
made  and  Sheriff  exeeated  deed  to  Davis  for  the 
whole  of  the  premises  and  the  interests  of  plain- 
tiffs therein,  and  oavis  still  holds  the  same. 

18.  Before  bringing  this  action  Dameron 
tendered  to  Davis  a  deed  for  his  execution  of  the 
premises  sued  for,  and  also  tendered  him  such 
money  as  be  (Davis)  had  disbursed  in  securing 
the  United  States  patent,  and  then  demanded  of 
Davis  that  he  execute  the  deed.   Davis  refused. 

oonoLxmov  or  law. 

That  upon  the  foregoing  facts,  there  is  no  equity 
in  plaintiffs  entitling  them  to  have  a  trusr  de- 
clared as  to  the  property  in  controversy  as  against 
said  Davis. 

Plaintiffs'  bill  dismissed  and  defendant  takes 
judgment  for  his  costs. 

Judgment  accordingly. 

Plaintiffs  gave  notice  of  motion  for  new  trial  on 
the  grounds: 

1.  Insufflclency  of  evidence. 

A,  And  in  this,  the  findings  are  contrary  to  the 
findings  by  the  Secretary  of  the  Interior  which 
are  conclusive. 

2.  Judgment  is  against  law. 

B,  And  in  this,  the  Secretary  of  the  Interior  de- 
cided that  the  deed  from  Oallndo  to  Land(>r, 
being  absolute  on  its  face,  a  trust  in  favor  of  Bed- 
man  could  not  exist,  or  be  shown  by  parol,  and 
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therefore  his  estate  never  had  any  interest  legal 
or  equitable.  In  said  land. 

3.  ^rror  In  law  occurring  at  trial  and  excelled 
to  by  plalntlffB;  and  motion  based  on  mlnntea 
of  Gonrt,  bin  of  exceptions  and  statement  of  the 
case. 

New  trial  denied. 

Plaintiffs  appeal. 

J.  P.  Dameron,  attorney  for  appellanta. 

The  Secretary  of  Interior  permitted  Davis  to  en- 
ter as  a  pre-emptloner.  We  aver  that  he  eired  In 
matters  of  law  In  his  decision. 

This  case  seems  to  fall  within  the  mielald  down 
in  47  Cai  ,  461,  and  Shipley  vs.  GoWen,  Sup.  Ct., 
(Tnited  StaUtn  October  Term,  1876.  The  Court  says 
in  28  C€U^  859.  •*  An  error  In  matters  of  law  by  offl. 
cers  of  the  Land  Department  may  be  corrected 
and  proper  relief  granted  by  the  Coups." 

The  Secretary  of  Interior  decided  against  John- 
son on  the  gronnds  that  he  did  not  have  the  Mex- 
ican grant  title  at  the  time  the  grant  was  rejected, 
and  says  that  the  grant  was  finally  rejected  Jnly 
80, 1808,  when  the  records  show  that  the  appeal  to 
the  United  States  Court  in  the  case  of  the  Oalindo 
grant,  the  Mexican  grantee  was  not  docketed  and 
dismissed  nntil  December  Term,  1808,  which  he 
says  is  prima/ant  evidence  of  that  date. 

So  long  as  the  appeal  was  pending  the  grant 
was  not  finally  rejected.  190  Col.,  868-417;  Bom»€r*B 
JHttionary,  9  vol.  676;  1  Bonm»r'$  In$tUut€9,  note 

781.) 

The  Secretary  says  that  'he  deed  to  Lander  be- 
ing absolute  on  its  face,  a  trust  in  favor  of  Bed- 
man  could  not  exist  or  be  shown  by  parol. 

This  Is  not  good  law.  (See  27  CM.,  603;  28  CtU., 
18;  24  Col,,  386;  20  Cai,,  126 ;  Berry  en  Tnttt,  1  vol. 
961.) 

Davis  not  being  a  party  to  the  trust  or  holding 
under  any  other  trust,  had  no  right  to  question  the 
trust. 

As  to  the  seventh  finding,  that  Johnson  did  not 
at  any  time  have  poeeesaion  In  good  faith,  u  far 
/tUhed,  when  the  deed  by  Maclay  to  him  shows  tt 
was  recorded  October  18, 1866,  was  notice  to  the 
world  that  he  was  the  owner. 

As  to  the  eleventh  finding,  no  one  claims  that 
Maclay  was  agent  of  Lander,  but  the  testimony 
of  Maclay  shows  that  he  was  the  agent  of  John- 
son,  and  not  Lander,  and  so  long  as  Maclay  was 
ready  to  attorn  to  Johnson  it  made  no  difference 
to  Davis  whether  Maclay  said  he  owned  it,  or  that 
Johnson  owned;  the  record  showed  who  was  the 
owner. 

S.  F.  Leib,  attorney  for  respondent. 

Plaintiff  claims  under  seventh  section  of  the 
Act  of  Congress  of  Jnly  28,  1866,  and  defendant 
under  pre-emption  patent. 

The  specifications  are  entirely  valueless  for  any 
purpose, 

A  specification  should  be  clear,  distinct  and  ex- 
plicit—which these  are  not. 

The  specification  is  not  that  the  evidence  is  in- 
Bufficleut  to  support  the  finding,  but  is  that  a  cer- 
tain designated  and  reolted  portion  of  it  does  not 
Justify  it. 

Were  all  the  findings  excepted  to,  vet  they  are 
amply  sufficient  to  sustain  Judgment  and  are  fully 
sustained  by  the  evidence. 

The  seventh  section  of  the  Act  of  Congress  re- 
quires that  before  a  person  can  be  a  valid  claim- 
ant thereunder  oil  these  things  must  eon«mr,  viz: 

1.  Thspurehoie  mutt  have  been  made  under  a  Meaatean 

Cnt,   TkcUie,  a  (front  that  »M  real  or  had  the  tern" 
nee  of  being  on  o^Mal  grant 
The  finding  shows  that  this  was  neither  a  grant 
nor  a  semblance  of  a  grant,  but  simply  a  priest's 
deed 

2.  hu  grant  mutt  hone  been  puMy  repeated  at  the 
date  of  the  eut* 

The  claim  in  this  case  was  not  finally  rejected 
until  after  that  date. 

8.  The  purehaee  mi/at  haoe  bean  mad»  prior  to  the 
dateofthe  met. 

In  this  case  the  purchase  was  not  made  until 
after  and  solely  to  enable  the  purchaser  to  avail 
himself  of  the  act. 


4.  The  purehater  muet  hawe  been  In 
the  land,  improving  and  cultivating  the 

The  purchaser  was  never  in  poesesalon. 
himself  fixes  the  commencement  of  his 
tlon  on  November  28,  1868. 

5.  Tlupur^aeemuathaeebeeningoed/kUU^ 
Contra  findings. 

6.  At  the  time  plainUf  taught  to  enimr  tha 
fharemutt  have  been  no  adverte  right  or  tttia.  ' 

There  Is  no  allegation  even  that  there  was  then 
no  adverse  right  or  title. 

Even  If  plaintiffs  had  any  titie,  the  ShertffH 
deed  conveys  It  to  Davis. 

Judgment  affirmed. 


Uhioh  OosmOL^TD  MiKiNo  Co.  of  Cerr6'\ 

Gordo,  Plaintiff  and  Appellant    .  

▼8.  >iro.  6889. 

TBos.  PAssxonn,  Tax  Collector  of 
Inyo  county,  Defendant  and  Bespt.^ 

Appeal  from  Sixteentu  I>l8trlcc0ourt,lnyo  ooaaCy. 

The  8Ult  was  to  recover  Daok  money  paid  UNlef 
nrotipst. 

The  first  count  sets  out  that  plalDtiff,  a  mtnlig 
corporation,  claims  and  is  posaeased  ot  certaiB 
lands  snppoiBed  lo  contain  mineral,  known  as  tte 
Union,  San  Felipe,  Santa  Maria.  Bateipnae,  and 
flTtffeison  locations,  me  legal  title  io  all  CK  whleh 
property  is  in  the  Dnupd  duces,  except  tlie  Santa 
Maria,  for  which  a  patent  has  beeu  gramHl.  The 
ABsesBor  mmiBhed  a  form  of  staiemt-nt  ano  aUt 
davit  in  accordance  with  sectloo  8«30  ot  tbeFoaii- 
cal  Code,  which  plaintiff  filled  up.  swore  to  aoAr^ 
tnmea  to  mm  as  toilows :  Tcial  value  or  n-al 
ee>aieand  improvements,  •6.844);  value  ot  pei^ 
ional  propertv.  $6.4S6.  Tne  Aasei'sor  pot  tlie  pfop- 
ercy  in  the  asaesament;  book  as  foUovra : 

Total  value nn,€VS 

Penonal  property 6^411 

Two  botiaes  and  lota 6S6 

Fomaoee  and  improvements u,iei 


Total  aoomed  vaine. 


And  tlie  plaintiff  avers  that  the  said  Assevor 
did  not  asses  the  said  prop(»Tty  eqitiAlty  and  uni- 
formly with  the  other  property  in  said  aaaessment 
book,  nor  according  to  the  best  of  his  ludnrm^nT, 
information  or  belief,  at  its  cash  value.  Nor  did 
he  rxamine  said  property  at  all,  or  fonn  any 
Jndgment  ibereoo,  Dor  old  he  faithfully  comply 
with  all  the  duties  imposed  upon  him  by  tlie  rrv- 
enub  laws,  but  m  disregard  thereof ,  ano  withpsi 
making  any  personal  examinacioo  ot  said  proo- 
erty,  and  through  malice  aoo  ill-will  placed  saM 
property  In  said  assessment  book  at  a  Tainauoa 
greatly  atove  its  rrue  cash  value,  and  at  a  vaioa- 
Uon  at  least  ten  times  its  fuQ  casn  value. 

Plaintiff  appealed  to  the  Board  of  Hqnaimaos 
from  the  assess  ment  on  the  mining  claims  and 
proved  ro  them  that  the  value  was  not  more  than 
96,840,  and  that  the  income  was  not  equal  to  the 
expekduure. 

The  Boara  ordered  the  whole  a88**aBmeiit  to  he 
reduced  m  the  pum  or  t86,ooo,  that  is,  to  the  sum 
or  $120,000,  and  they  refused  to  make  any  otter 
or  different  reduction. 

Tne  same  mlnf  s  were  aasesaed  Oie  previous  year 
at  $17,000,  they  being  then  more  prodneilve  aid 
more  oie  m  sight. 

Plaintiff  avers  that  said  valuation  and  a88e» 
menttaunf>*lrlymftde  and  la  vneq[aal  and  op- 
pressive. That  the  same  has  not  betm  made  with 
any  arrempt  to  carry  the  law  into  elteou  but  ft 
total  dlBiegard  or  its  mandate.  That  both  the 
Assessors  of  the  Board  of  Bqualisatioo  deedse  to 
tMing  their  Judgment  to  near  upon  the  quesUoa 
submitted  to  them,  respectively  and  art>itrfn|y, 
and  with  intent  to  detest  the  equity  at  which  the 
law  arrives,  determined  to  impose  an  excessive 
burden  upon  the  plaintiff,  and  their  acUon  was 
anaroirjary  and  caprlclotis  exercise  of  ofBeial 
aurhonty. 

The  Board  did  not  appraise  each  of  said  mtoiBg 
Claims,  but  assessed  the  eight  distlnoc  properdes 
au  together.  The  Assessor  handed  over  tte  ds- 
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imcateaaBBMMit  lK»k  to  tuo  flef«iMli»t  who 
tbreatened  to  sell  tbem,  addiog  five  per  oent., 
wiktcti  sale  iroulQ  east  a  doiid  on  Uie  aue  and 
produce  irremediable  mlachier. 

Tuat  tne  assemment  waa  wholly  lUeKal«aiid  the 
tax  impoaed  on  aiud  mlninir  ciaima  void,  bun  aoiely 
to  prevent  Che  said  cloud  and  mlaohieC,  vlainiux 
pata  the  taxes  demanded,  at  tbe  same  time  daliv- 
ennir  to  the  deiendani  a  nottoe  in  wntinar  tbac 
plAandflpatdthesimeuflderproteatin  order  to 
prevent  a  aale  of  the  property  oC  plaintui,  specify- 
iDiT  that  Bald  taxes  were  lUeflraiiy  and  unjustly 
deaiaaded  for  the  reasons  herelnhefore  oien- 

tlODHd. 

The  second  count  18  for  money  Hal  and  reoelYed 
in  the  ordinary  form. 

Defendant  oemurred,  and  assi  iow  as  oansea : 

1.  Misloinder  of  parties  defendiuit. 

».  Mlflloinder  oi  causes  of  action. 

B.  That  the  ttidt  count  did  not  state  facts  8iU&- 
QUent. 

4.  Thai  the  second  count  did  not  state  taets  suf- 
ficient. 

The  demurrer  was  sustained  and  Judgment  en- 
tered lor  defendant,  from  which  plaintiff  ap- 
peals. 

The  transcript  does  nor,  after  the  notice  of  ap- 
peal, set  001  any  other  documenu. 

B.  8.  Brooks,  attorney  for  appellant. 

The  qaesdon  prnsented  is  whether  the  Court 
erred  lu  suscaining  the  demurrer  and  giving  Judg- 
ment for  defendant. 

The  ground  that  there  Ss  a  misjoinder  of  parties 
def  enoao*.  when  chere  is  but  one  party  defendant, 
18  meantoglese,  ana  the  groand  that  there  is  a 
miitjotndpr  Of  counts  when  both  are  counts  for 
mobey  had  ana  received,  needs  no  argument. 
Tnererpmalns  then  only  to  consider  whether 
elf  her  of  the  two  counts  state  facts  suffljieht  to, 
etc. 

Toe  second  count  being  in  the  ordinary  form  ot 
a  count  ror  money  had  and  received.  1  suppose  to 
be  8UD;»cantlaliy  good,  certainly  upon  a  general 
demurrer. 

It  wap  intended  to  set  forth  in  the  flist  count 
tbe  facis  upon  which  the  plaintiff  intends  to  rely, 
tratasitibqalte  poasioie  to  omit  somethlmg  or 
make  mistakes,  and  to  avoid  questions  at  va- 
naoce.  the  common  count  is  added. 

it  seems  to  be  well  settled  tnat  illegal  taxes, 
the  payment  ot  whicn  is  txacc^d  by  lethal  coer- 
cion, miy  be  recovered  back  in  an  acrion  for 
money  had  and  receivd.  (5  c<u.,ui :  16  Cai.,  167; 
»  Cak^lil :  46  CoZ., 686 ;  49  (7ai,  687 ;  Cooley  on 
TkiXaiiim,  66S,  668. 

An  assessment  is  absolutely  esaeatial  ro  the 
vaiiaityoi  tne  tax.  Tne  complaint  alle^ieB  that 
there  was  no  assessment.  (48  Col ,  Wi;  47  (7a2., 
961  ;  49  Col.,  668  ;  89  CaU,  449  ;  8  Cal.,  (88  ;  88  CaL, 
107  ;  10  Col.,  689  ;  CeoU^on  TcoDatlon,  S68  ;  Blaek- 
wllon  Tax  TUUs,  114  to  1 17. 

lu  the  aosence  of  qaaUfymg  language  the  value 
wttn  a  tec,  simple  uue  will  be  understood.  (8 
Nev.,  841.) 

When  toe  fee  is  tn  rne  United  states  the  interest 
or  ciuim  of  f  he  occupant  must  be  assessed  eono- 
mins.  u  the  assessment  is  general  It  is  wholly, 
void.  (88  Oak,  78  ;  18  CtU.,  681 ;  80  CaL,  646  ;  31 
Col .  147.) 

When  uie  occupant  apppsled  *  o  Board  of  Bqual- 
izarlon,  toey  were  ouna  to  valuA  e  tca  pircti  of 
property,  rne  Want  of  an  equ^ltzatio  n  is  Just  as 
Uvu  aa  the  want  or  an  aasessmeni.  (48  Col.,  687  ; 

ns  r.,«88.) 

AssesBiDg  five  separate  and  distinct  parcels  of 
real  escau*,  in  one  ui  which  tbe  ptatniiff  had  tne 
tee  and  the  other  belonging  to  the  Pederal  Qot- 
eromeot,  *tnd  roree  of  personal  property  together, 
wa^iiiegaL  ('8CaL,in,  ana  num-rous  autoori- 
ties  d'f-d  at  p..  151 :  86  Jfe. ,  818 ;  9  Ohto,  48  ;  48 

It  wa»  an  «i»vidioiM  attutmmU,  Public  officers, 
**  insit-ad  of  auemptmg  to  carry  the  law  into  ef- 
fect, h»ve  wboUy  disregarded  us  mandate,  oe- 
cuoed  to  bniig  tofir  Juagm^nt  to  bear  up^n  the 
qorstions  submitted  to  them,  andaroiirarily,  wim 
tue  inient  and  purpose  to  defeat  tue  equity  at 


wineh  the  laivratinar  hare  detenahiea  to  Impose 
an  excessive  burden  upon  pariieular  cltlse08« 
(CoplM  Mft  fovaflpn,  187  ;  84  Mioh.,  170.) 

Under  the  statutes  ot  oaiuoniia  a  tax  deed  is 
pr1m%  faeU  evidence  of  the  regularity  ot  all  pro* 
oesdiof  4  resulting  in  tue  deed,  aad  la,  therefore. 
prima  /m<b  evldeuce  of  Utie  In  the  gmntor.  Sucu 
a  deed,  In  pursnaocA  of  a  void  sale,  cases  a  cloud 
upon  toe  tule.    (47  Oal ,  747 ;  8  Swrnj/tr^  608.) 

The  claim  that  the  app**al  should  oe  dismissed 
beoanse  tbe  notloe  of  JJStlflcatloB  of  sureties 
was  msufflolent  or  not  before  the  proper  m^igls- 
trare,  is  uncenahle.  if  the  notloe  was  insuiaclent. 
It  should  have  been  declined  or  returned  with 
objection.  Dae  service  was  admitted,  and  the 
nonce  waa  retaiued  without  ohjeotlon. 

Section  918  does  not  require  the  Jusciflcatlou  to 
take  place  oefore  a  County  Cleric  or  Inyo  county. 
The  statute  says  a  Oountyy  Clerk.  It  it  meant  the 
Clerk  of  the  county  where  the  Judgment  was  en- 
tered, u  would  say  so,  or  use  some  equivalent 
words. 

The  effect  of  the  failure  ot  the  sureties  to  Justify 
upon  a  notloe  is  that  **  execution  of  the  judgment 
over  a  decree  appealed  from  la  no  longer  stayed.** 
Tbe  law  Las  been  changed  since  tne  dedstons 
were  made,  which  are  cited  by  respondent.  (La 
Ooste  vu.  BoUvalo,  Mass.  Jan.  T.,  1877 ;  7  Cal^  844 ; 
16  Ca{.,  874.) 

Reddy  A  Conklln,  attorneys  for  respondents 
Appellant  nas  no  standlog :  he  neglected  to  f»nter 
an  undertaking  on  Its  appeal  as  required  bysecv 
tions  940  and  94i  c.  (7.  P, 

In  support  01  this,  respondent  Shows  that  on 
November  S3, 1877«  appellant  filed  in  th-^  offi  ^  of 
the  Clerk  of  the  Dlstnot  court  of  theHixteenth 
Judicial  District,  an  undertaking  on  appeal  with 
sareties. 

On  November  88tb,  respondent  filed  notloe  of 
excepuon  to  sufficiency  of  sureaes. 

On  December  loth,  appellant  served  notice  that 
sureties  would  Justify. 

On  December  l sen,  sureties  appeared  hetore 
County  Clerk  of  San  Francisco  and  josTlfl^a. 

The  appeal  should  oe  dismissed  tor  the  follow- 
ing reasons : 

The  notice  of  the  time  of  Jastlflcatlon  of 
sureties  was  instifncient.  Kespoudent  was  en- 
titled 10  five  days*  notice  (see  secaon  948,  (7.  c, 
Pro,)  and  one  day  adaitional  for  every  86  mUes  of 
dlscatice  between  the  place  of  deposit  of  notice, 
(see  secaoQ  lois,  c.  C  /*.)  which  was  San  Fran- 
cisco, and  I  he  place  ot  aidre^a  Indeoeudence. 

From  San  Francisco  to  Indepencoce  tne  distance 
Is  at  least  680  miles,  which  would  entiae  the  re- 
spoooent  to  86  days*  notice  ot  the  time  of  said 
Jusilllcatlon.  Whereas,  the  nouce  of  the  jastifl- 
ca«ion  or  sureties  was  dialed  on  toe  6Ui  or  Decem- 
ber, received  by  respondent  on  the  loth  or  De- 
cember, the  pretended  jusuflcdtlon  had  on  the 
isrh  or  December.  Toere  was  therefore  no  Juati- 
flcaiton  ot  satd  sureties. 

Tae  jastinnation  must  oe  before  a  Judgeof  the 
Coun  below,  a  iX)nDf.y  Judge  or  county  clerk. 
(4ec.  948  €,  (7,  P.)  If  I  he  Justification  is  before 
the  Court  t)eiow.  which  in  this  case  is  tne  District 
Court,  ir.  could  have  been  made  oefore  the  Juag^ 
at  any  place  m  the  dlHtncL  ir  made  before  the 
Coanty  Judse  or  ooaniy  oiera  it  must  be  before 
the  County  judflre  or  County  Clerk  ot  the  county 
in  which  the  suit  Is,  to  wir,  inyo  county. 

The  cases  or  Rousb  vs.  van  fla^ en,  18  CaUt  668, 
and  Tevis  vs.  O'Conneii,  8i  CaL,  618,  are  conoiu- 
slv«;  on  this  point. 

The  appeal  is  therefore  ineffectual  for  any  pur- 
pose wbatever,  appellant  having  tailed  to  perfect 
in  appeal  within  ine  dme  prescnbea  by  sees.  940 
ana  948,  c,  c.  P, 

The  acuon  does  not  lie  against  the  Tsx  Collec- 
tor, because  it  was  ttis  duty  to  receive  from  plain- 
tiff the  amount  round  charged  in  the  auoUoate 
assessment  book  agalost  appellant's  property, 
and  a  refusal  on  his  part  to  receive 
It  would  nave  heen  a  crime  for  which  he 
miKht  have  been  removed  from  office  and 
otherwise  punished;  and  wnen  received,  if  he 
did  not  pay  ic  over  to  the  County  Treasurer  on 


IV 

tbe fine  MoiMlay  of  tbe  next  smooeedtiHr  montli  or      iDUtritt  Comi  RtOtt,  B^  4;  6  Bom,  Fr^  BM;  is 
wltblD  Ove  daj8  tbereatter,  be  would  be  liable  for  Ahb,  Pr^  48 ;  M  Barb^  418.) 


tbe  fall  amoiiDt  of  taxes  cbarged  upon  tbe  aroooO'  Tne  uouce  moac  etace  ail  tbe  Objects  of  the 

ment  roll.   (/>.  c.  sees.  87ft8-4  and  seo  4M,  subs.  •  tys  appllcatioD,  tor  be  caDDoc  exreno  bis 

and  10 ;  p.  c.  and  wo.  964 )  to  any  objecc  doc  specified.   0  OmL,  151.) 

Tae  Biatntes  of  this  state  prescribe  tbe  course  Tberetore,  tbe  appeitaniB  oouia  only  ask  to 

of  proceeolngs  for  tbe  recovery  or  taxes  errune*  asiae  tbe  wnt;  but  ibe  wnt  was  reKUlar,  and 

oosiy  or  lUesraUy  collected.     (Sec.  8804  P.  c.)  a  matter  of  rtgbtwblle  tbe  Judgment  aiood.  (8ee. 

'^Any  taxes,  per  centum  and  costs  erroneously  or  881.  c.  c,  P,) 

llleffally  ooUecied,  may  by  tne  order  of  iLe  Board  To  baYo  flrranted  tbe  motion  would  bave  left 

of  tfuoervlsors  be  refunded  by  the  County  Treas-  tbe  plaintur  perfectly  remedUees.  wblle  tueie  is 

urer."  no  denial  of  plamiJlT's  utle,  and  tbe  jadffoiflDC  li 

Tbe  county,  If  anyone.  Is  tbe  party  responsi-  conclusive  evldenee  of  it. 

ble  in  tbis  case.  <8ee  Wells,  Pargo  A  Co.  vs.  Day-  Tbere  must  be  an  affidavit  of  merllB ;  there  is 

ton  11  JTn.,  181,  and  MT6  P.  C.)  none.    (88  Cat,  187 ;  88  CaL,  488.) 

Tbe  payment  by  piaintiir  to  defendant  was  vol-  Wben  rjie  affidavit  does  not  &ure  wbat  oq^c  «o 

untary,  because  it  Is  Lot  alleged  tbat  tax  was  be  alleged  in  favor  of  a  mooon,  tbe  prp6ain9Cloa 

delinquent  at  tbe  ame,  benoe  cannot  be  r»  cov*  la  tbat  it  couia  not  be  asserted.   (8  €ful ,  los.) 

ered  back  from  any  one.   (Bank  of  8anta  Rosa  More  tban  fivn  years  having  elapsed  after  the 

No.  6171,  AprU  term,  1877,  Supreme  Court  of  CaU-  en^ry  of  Judgment,  tne  court  has  no  juriedicaah 

forma.)  to  grant  the  mouon.  (8  Oai,  888 ;  4  Oal^  880;  6  CmL, 

Tbe  tacts  stated  in  the  complaint;,  as  COntradlS-  408;  8  Cal.,  681;  19  Cat.,  708;  80  CaL,  888;  9ft   CmL. 

tlngolsbed  from  tbe  conclusions  of  law  drawn  by  61:  86  CaL,  169;  88  Cai.,  887;  so  Cai.,  197. 

tbe  piainaff,  namely :  •*  tiut  tbe  said  assessment  (Preem%n  on  Juagments,  8d  ed.,  sec  98  and  sec 

was  wboliy  illegal,  and  tbe  tax  imposed  upon  said  96-  c$eo.  478,  C.  C.  P.) 

real  estate  was  Illegal  and  tbe  wboie  of  said  tax  Judgment  afflrmea. 

void,"  sbows  tbat   there   was    an    overvalua-  

tion  by  the  ABsesBor  and  tbe  Board  of  BquaUss-  ^^  Pialntiir  and  Bespondent  I 

tlon.  TbeBofoti  in  passing  upon  tbls  question  *  jr«ui»m  ••«*  A<»|Puuu«iii  i 

acted  m  a  Judicial  capacity,  and  its  decisioQ  was  mahb  et  ai    Defts  and  AddIIs  I      * 

ao  adjodicauon  aa  to Se  value  thereof.  (44  CaL,  *^"'  ^  ""  "^'"  "^  Appiw.| 

888 ;  48  CaL,  888.  Appeal  from  Coimty  Oonrc  of  City  and  Qnmtr  ot 

Judgment  affirmed.  8an  Francisco. 

"^^"^  Plalntlirs  assignor  demised  to  defendant  llab6% 

„ «.  *  .^-      ^  «         ^    ..  assiirnor.ccnain  premises  tor,  etc.  Tbe  term  has 

CusBT,  Plalnttir  and  Respondent)  expiree,  and  plaintiff  claims  possesston. 

^  .^  ^^     ^.     ,^    >  NO.  8888.  DefendaniB,lntbeiran8wer,  setuptnac  hyths 

ALVAiuDo,  et  sL,  Defts  and  Applts.  j  ie«se  lef errtd  to,  detpooanrs  assignor  coveoanved 


Appeal  from  Fifteenth  District  Court,  San  Fran-  ■^**rS!5J5fiJi®'!.°?^,fiJS^-«^^^^ 

MfMA  IB^*  *■  tbree-B^ory  bnck  buiicmg,  fa  acoot.,»»^. 

^^""^>  w  itb  Bpecifloailons,  etc.,  ano  plainaiDs  leaeor  oov- 

On  motion  of  J.  R.  Castro,  filed  September  87,  enanted  and  agreed  to  and  wttn  tbe  mki  lessee 

1878,  to  set  aside  writ  ot  possession,  dated  Sep-  his  executors,  administrators,  and  assignees,  that 

tember  81, 1878,  bereln,  and  bave  tbe  same  re-  in  case  of  the  foil  and  puootual  payment  ot  the 

turned  unexecuted  as  to  said  J.  R.  Castio  and  a.  rent  at  the  times,  SDd  in  the  manner  specified  m 

M.  oastro,  and  to  set  aside  tbe  Judgment  (wbich  tbe  said  lease,  aod  ot  tbe  faltbfui  pertonuaaoe  ot 

was  entered  November  80, 1870,)  as  to  a.  M.  Cae-  all  tbe  covenants  and  agreements  in  said  lease 

tro,  certain  affidavits,  etc.,  were  read,  and  an  or-  coDtainrd  od  the  part  ard  bebalf  of  tbe  party  of 

der  was  made  tnereoD,  tbac  piainuff  show  cause  tbe  second  iNtft,  bis  fxecuvors.  admlniatratoii, 

wby  said  writ  sbould  not  be  returned  unexecuted,  and  assignees  to  oe  kept  and  performed,  be  woaia* 

etc.,  as  above,  and  tbe  same  coming  on  to  be  heut*.  at  the  exi  tration  ot  said  term,  purcbaae  ttie  tmifci- 

tbe  court  denied  tbe  motion,  wbereupon  defend-  log  tben  standing  upon  tbe  said  premises,  at 

ant,  J.  R.  Castro,  appeals.  tbeir  appraised  vaiue,  to  be  oetermined,  etc.,  aiM, 

B.  A.  Lawrence,  atromey  for  appellants.  SSS:/J^*iliaT^iJ!'*^I^J2?;S"Jf  ^5ii5^  *?S2? 

The  motion  was  demea  on  luKb  8, 1877,  and  fi^^il  JS?^*i?»«??SSS?2?  .^ii^SSV^  tSSSi 

petitioner  appealed  lessor  sbouid  pay  lor  building,  and  ibat  tne  Duiid- 

We contendtbe motion  sbould  prevail. because  \S?,,V^^!?fJ^'^^^S^SJ^iS^J^ iT!^!^^£z 

the  judgment  arainst  A.  M.  Castro  was  set  aside  ?S52,%?J5'1  5^?SftSi  *180  set  up  a  oouter 

December  84, 187o,  and  it  does  not  appear  that  he  ^^H5J2LS?S?,.*Jlii!?.5i''*" 

was  a  party  to  tbe  appeal.  ft?fSt«'^  mSi?J?iJS**  ««•  ti^ai   .ki^i.  «« 

A.  M.  Castro  was  onlyservant  for  J.  R.  Castro,  ^^??iS'^Jj;*l  "i?I?J2?  *  ^^^  *"**•  ^*****  ^* 

his  son,  and  J.  R.  Castro  cannot  be  turned  out  un-  <ienied,  and  now  appeal, 

der  tbe  writ  against  bim.   (Partridge  vt.  Roe;  T.  J.  Gailagber,  atromey  for  appellants. 


Hawlclns  vs.  Relebert,  88  Co/.,  686.)  Tbe  covenants  tc  purcbase  and  deliver 

A.  M.  Castro  was  never  served  witb  summons  8ion  are  dependent.     (Dunlap  vs.  Maoa,  4  SM^ 

bereln,  and  hence  tbere  can  be  no  Judgment  006: 16  JoAf»..B87;8I>mio, 888;ljrem.,468:i9  0ilb«h 

against  bim.  847.) 

Mrs.?.,  bis  daughter,  is  defending  for  the  ssme      Tne  counter  claim  for  pnce  of  tbe  halloing 

premises,  and,  tberefore,  tne  wnt  cannot  be  exe-  should  bave  been  ai'owed.   (61  CoL,  886;  la  Ata^ 

cuted  so  as  to  turn  her  out,  or  A;  M.  Castro,  an  in-  80i;  6  Ind.,  146;  81  Ft.,  81.) 
mate  of  her  family.  As  to  valuable  impiovemf^nts,  (9  ^..440-444;  86 

L.  Reynolds,  attorney  for  resoondent.  ^*'*  ^^') 

No  ground  of  the  motion  was  stated  Sn  tbe  or-  ,  Tenant,  nnder  agreement  to  sell  bis  bnlkttiMt  to 

der  to  show  cause.  Tbe  allegation  in  the  sfllda-  1^J»  "f  17  ™!Sf'^.y'^^*°2i!""l'^**'v  <?^^ 

vtts  referred  to,  wblch  seemed  more  particulatly  ^"i  4J*  \  !!**•  *^  M^iiJ?^'  ^^  ^'  ''  ^'*  *^* 

reiledupon,wasthatA.  ii.castro  wasnotinme  **4f*?^«i-ii-?J!5J«fi;r??•;l«l•«H    .•  »   ^^ 

occupation  01  tbe  possession  wben  toe  euu  was  -nT^i*j^°I!S*?'^  rS?!***"?.  '?v"*!;fo^  aT^I  ^ 

commenced,  but  the  responoent  showed  by  afflda-  ?«?  **"'Siili  ^  S^iJf'  ^*YZi'V^i£^i^' 

vli  very  clearly  that  be  was.    *  *••  ^^L*  Barring.,  888 ;  8  Curtu,  C,  c,  688;  84  JKL. 

So  far  as  tbe  facts  were  concerned,  tbe  allega-  1*^  ?  ^  ^*-»  ^-  •'•  -***?•»  **•?  *i  ^-  •'•»  **?•»  ^^•> 
tlonsof  tbe  affidavits  of  tbe  appellants  were  oe-      McAllisters  ft  Bergin,  counsel  tornspocdenu 
nied  and  disproved  by  tbe  affidavits  produced  by      Recovery  is  resisted,  upon  the  ground  f  b^t  «be 

resoondent.  covenant  in  tbe  leaas  to  purcbase  t-ne  oulidmg 

No  ground  being  stated  in  tbe  notice  of  motion,  confers  tbe  ngot of  poeeeaslon,  and  t  bat  tbe  piato- 

thatof  itaelf  was  a  sufficient  reascn  for  denying  tiff  canoor  recover  uacil  he  pajs  tbe  appraised 

it.  value  of  tbe  building. 


Tbeoorraant  to  parobaae  Is  aa  i&depeniKmt 

one.  {U  Mo.,  iOi;  2  Sdw.,  (7A.»  809;  1  Woodt,B,, 
(Cr.  S.)  Cit.,  aai;  8  Wend,,  620;  9  /a.,  114;  41  Cal„ 
IS;  10  Johns,  M6;  61  <7c»/.,  SM.) 

OoiDpi«>tH  performaiice  on  me  part  of  the  leaeee, 
of  aU  toe  coTeoaacd  on  HH  part  to  be  performed, 
oonaciiuie  a  ooodutou  preceoent  to  any  obliffatlon 
to  parcHaan;  ana  among  tbe  not  least  tsnportant 
oc  tbebewastbeone  to  unrreooer  poeairaaion  at 
ezptraUon  of  leaec.   <»  Cal„  289.) 

Oomta  cea  constrae,  oat  cannot  make  oontracts 
for  parties,  nor  snoply  terms  tuat  t&ey  aid  not 
see  nt  to  make.    (19  Oal.,  864;  43  Col.,  809;  48  Cml., 

leo.) 

Tbe  rules  for  tbe  oonatractlon  ot  oontracti  are 
alike  in  an  eourts. 

Toe  coTenant  to  pnrcliaBe  did  not  Diod  the 
plalnilir.   It  was  not  a  ooyeDsnt  tbat  rao  with 

IIID  land.  (4  CoimK.,  186;  4  Seld.,  404;  8  Cow.,  269; 
3S  frmd.,610;  11  Q  S.,444;  9i*{att8  <m  OovonanU, 
aa6-406;  9  WaU,.  498;  81  /U.,  821;  OvU  Code,  1464.) 

Judgment  amnned. 


CuLP,  Appellant ) 

TS.  )- MO.  6809. 

ZfTOK^Bespondent.) 

Appeal  from  Twentieth  District  Ooturt,  Coantj  of 

Banta  Ciara. 

The  action  was  to  recover  |8»500,  money  allesred 
to  have  been  advanceo  and  loaned  bf  pUlntiff  to 
aeiendant  upon  his  promise  to  repay  withtn  a 
xtasonAble  timf*.  Tbe  compimnt  contained  ibe 
svermenis  wbich.are  osoal  and  necesaarf  in  sucn 
an  acuon.  The  answer  oootalneo  denisls  oi  the 
averments  Of  oooipUlnt  and  a  defeouve  plea  of 
the  siai  ute  of  limiiai  ions 

rneJiidReii'edwrlTt^'n  findings  and  rendered 
jodsmrnt  tbereon  lo  favor  of  defendant.   The 

{MaiBiiir  appeal,  contendlog  that  upon  me  racis 
ound  Jadgment  sbouid  have  been  in  his  favor. 
1  is  not  dispntcd  mat  me  plaint  iff  advasced  tbe 
money,  bat  me  deitnse  pac  forward  by  the  de- 
fendant and  sasiamed  by  ihe  Court  below  is  that 
tbe  payment  was  **  voianiary." 

Tbe  facts  sbown  oy  me  dodtngs  are  substan- 
tlaiiy  as  follows :  Fiainiiff,  deren^ianr,  and  one 
w .  L  R .  were  scock-boJdeid  in  me  C.  T.  oompd  uy, 
Zack  and  a.  vave  lo  me  oanKtn«  house  ec  McL. 
Jt  R.  melr  Joint  Jiote  for  86,(00,  secured  by  a 
pledge  et  cert^tn  shares  of  aaid  C.  T.  Co.,  m 
Which  Shares  po  pnedged  Diamuif  had  no  interest. 
H.  fhfn  died,  leavioc  defendant  sole  rurvivlDg 
ooUgor  in  satd  note.  Bubsequeniiy  and  whlie  the 
note  WIS  held  by  Mcu  A  R.  as  aforesaid,  an  In- 
terview occurred  betweenplatnt^ffanddefeLdant 
of  wDlcb  me  following  account  is  given  in  the 
flndlngs :  **  Opon  the  S9d  of  July  piaiotilf  pro- 
posed to  defendant  that  ne  (plalntifO  sb>old  pay 
the  note  of  Z.  and  B  ,  assigning  as  a  •  eason  there- 
for, that  ne  wished  to  assist  tne  estate  of  H.  (H. 
tKloie  ibeu  deceased),  ana  also  to  Improve  tbe 
credit  of  the  '<;.  T.  Co.  stock,'  of  wbioh  certain 
shares  were  then  security  for  tbe  note.  Derend- 
ftotinformelplaintiff  tbat  he  needed  no  assisr- 
aujce,  and  did  not  request  any.  Thar,  ir  plaintiff 
aaw  fit  to  pay  this  note  be  (defendant)  wmid  re- 
MfAaiwrfoithesame  to  nlm  in  a  fcw  days. 
That  nti  n««ded  no  assistance,  as  he  cou>d  get 
IV hat  credit  and  money  be  requir«>d.  Piaintjff 
said  he  would  pay  tne  notn  and  would  wait  on  the 
estate  of  u.  tor  its  part  o^  th**  same."  Th>it  was 
all  that  passed  hrtaeen  tbe  parties.  Plaintiff 
then  paid  tbe  note  whicti  was  cancelled.  Sbortiy 
afterwards  defendant  repaid  to  pUlot'ff  88.600  of 
the  amount  the  latter  had  paid  for  him,  but  tne 
other  8i«A0O  was  never  repaid ;  and  tt  is  to  rtooov<»r 
tuat  susD  toat  toe  action  is  brought. 

From  th«-  lorgoing  racts,  tbe  court  drew  as  Its 
coaclosion  of  law,  mat  th^  payment  was  **  volun- 
tary" on  me  pin  or  plaintiff  « to  ono-hatf  or  the 
85,000  paid  by  him,  and  mat  he  couio  nut  re- 
cover. 

Judgment  for  defendant. 

Plaintiff  appeals. 

Prmgle  A  Hayoe,  attorneys  for  sppellant. 


9ko  dootrUu  of  seitwrtory  puywKirt  KonnoapplU^ 
Htm,  Tbls  dootnne  Is  applied  wbere  a  payment 
is  made  wimout  compulsion,  in  sattsfactlon  of 
some  claim  asserteo  against  me  party  paying, 
eimer  with  or  witbout  legal  grounds.  (See  ChtUj/ 
onC?M».,nm,  Am.  Bd.,  D.  986) 

The  doctrine  has  frequently  been  applied  oy 
this  \x>nrt  in  relation  to  money  paid  und«*r 
protest  for  taxes  Illegally  assessed.  (18  CaJL,  971 ; 
AufUii  CttMt,  July  T.,  18T8.) 

There  is  no  pretense  of  any  demand  tn  the  pres- 
ent Case. 

It  IS  true  mat  one  party  cannot  impose  a  liabil- 
ity upon  anomer  oy  rendering  a  service  to  him  or 
makiug  a  payment  for  him  not  askf  d  or  desired. 
Bur.  iQ  g^cn  case  me  doctrine  of  voluntary  pay- 
ment  is  not  the  one  to  be  invoked.  The  mater  is 
fuliy  wimin  me  rule  as  to  payments  made  or  ser- 
vices resdertd  wimour.  uaotiiry  or  pr«>vious  re- 
quest, atd  IS  I  reated  of  by  text  wnt^n  uodtr  me 
header "Uonslderatl&n."  iParmno  on  Con,,  vol. 
1,  p.  4Tl.) 

Thore  it  no  rootnfor  the  operation  of  the  ruie,  at  to 
paat  or  esoeeutitd  eonaiderotkon  or  payment  without 
Ttoueetm 

The  otalnttff  parted  with  his  money  only  uoon 
tbe  dereudani'a  express  promise  to  repay  it.  rue 
pa^mfut  was  tne  restilt  of  apropofal  made  by 
pluln'iff  to  defeQdant,who  acceded  to  it  and  prom" 
ieed  mat  IC  tQ»i  payment  should  be  made  as  pro- 
posed he  would  **  rtpap  hu  part  of  toe  saine 
witbin  a  few  days.**  New  ^^olsjULrt"  wu  the 
whole,  Tbe  note  was  a  Joint  note.  Bacu  party  was 
liaule  ftfr  the  whole  amotmt,  noi  for  any  opo^o 
portion  qf  U 

Tbls  Is  a  case  In  which  tbe  law  impUee  a  promise. 
The  pay  mem  was  made  with  defend  ann'a  knowl- 
edge and  aqqulesceace,  and  he  reialned  the  ben- 
edtofit.  (Parsons  states  me  rule  as  to  imbued 
requests;  voi.  l«p.  469. 
the  eireumitance*  exettide  the  idea  of  a  gift, 
Tne  question  of  ataiute  of  limitauona  does  not 
arise 

W.'m.  Hoover  and  C.  c.  Stephens  for  respond- 

enr. 

The  Court  finds  that  payment  on  plaintiff's 
part  was  witbout  request,  duiy  or  obligation,  and 
was  a  voluntary  pa>uieni,  and  tha:  therefore  he 
has  no  cause  ot  action  agalnat  respondent. 

In  suoport  or  tbis  view  we  dte  the  loUowlng 
aucborines  :  KenVe  Com ,  18Ed  ,  9d  v  •!.,  pp.  616- 
17;  Dameton  Heg.  ImL,  9J  vol.,  pp.  998-6;  Partone 
on  Con„  (6  Bkl ,)  I  ^Jl,  PP*  471-4,  9u  Barb.,  161,  and 
ca(>ee  tnere  clteo. 

Judgment  affirmed. 


If  AXTHiwB,  Respondent) 


Vs. 


>- No.  6846. 


MjkBnif,  Appellant.    ) 

Appeal  from  Twentlem  District  Court,  Santa 

Clara  County. 

This  IS  an  action  to  recover  the  amount  of  two 
promissory  notes.  The  iirsr  is  as  foiiowe : 

**  8AM  .fosB,  Janu«ry  17, 1878. 

**  Six  months  after  date,  witbout  grace,  for 
value  received  I  promise  to  pay  to  W.  a.  Mat- 
thews, or  order  at  the  office  ot,  id,  etc.,  the  sum  of 
89,000, 10,  e^c,  with  interes%  etc.,  and  I  fun  her 
agree  toat  If  an  acilon  be  commenced  for  the  re- 
covery 01  any  amount  ou**  hereon  against  me, 
then  I  promise  to  pay  as  counsel  f ee  an  addttiooal 
sum  of  t«ffi  per  centum,  in  s  iid  gold  coto,  upon  the 
amount  rtue  at  date  or  pa^meot  or  of  Judgmeu', 
to  be  included  therein,  me  samn  to  become  due 
on  flitng  a  complaint  in  said  action.  If  >  ne  inter- 
est is  not  punctually  paid  when  dun,  tnen  toe 
Whole  sum  ot  pnncitiai  ana  lni<jrest  snail  Imme* 
dlateiy  bf*come  due  and  payable." 

The  secono  note  is  atmitar  in  amount  and  oon- 
dltioQ,  or  different  date. 

Lretendaot  denies  each  and  every  sllegatlon. 

The  Court  found  ihac  all  r.ne  facts  set  form  and 
alleged  in  complaint  are  true. 

Tnat  there  la  now  due  from  defendant  to  plain- 
tiff upon  tne  ooteit,  for  principal  and  interest, 
8  — ,  and  as  oounsel  fees  8406. 


VI 


juagment  aooonunsiy* 

Defendant  moved  for  new  tarlal  on  statomenti 
and  pnoclpaiiy  reiytng  on  tbe  2d  and  8d  errors  of 
the  Court:,  viz :  Sd.  Tne  evidence  u  Insulflclent 
ToBQStain  cue  flndlng  tnac  there  was  aue  to 
platof  Iff  for  counsel  fees  tue  sum  of  $4US,  )>ecause 
no  evia*  nee  was  (riven  as  co  nls  having  paid  or 
incurred  any  amount  whatever  as  counsel  fees, 
or  tbat  the  counsel  tees  were  of  any  value. 

Toe  clause  annexed  to  the  oontracc  providing 
for  counsel  fees,  could  only  be  sustHined,  if  at  au, 
as  a  penalty,  and  the  burufh  Of  proof  was  upon 
theptaiotilttosbow  wnat  damages,  if  any,  he 
had  sustained  in  that  behalf.  8d.  Tue  decision  is 
agatnsT  thelawlnsofaraa  it  decides  that  the 
plaintiff  is  en  ur  led  to  recover  counsel  fees,  be- 
cause the  clauses  in  the  contract  relaunv  to 
counsel  fees  were  and  are  void  unoer  the  provls- 
lons  Of  the  code  of  this  Hcate. 

Motion  denied,  and  defCLdant  appeals, 

Hougbron  and  Reynolds  lor  appellant. 

Toe  agret-ments  annexed  to  toe  notes  are  void, 
as  tbt-y  determine  the  damage  to  be  paid  for  a 
breaon  ot  the  obligation  in  anticipation  thereof. 
(Ujvil  code,  8eis.  l,67f).> 

The  judgment  for  counsel  fee  is  unautiiorlzed. 
The  measure  of  damage  caused  by  the  failure  to 
pay  toe  notes  #hen  due  w-ib  the  amount  of  the 
principal  and  interest  ot  the  notes.  (Civil  Code, 

880S.) 

Tne  sttpulatioi;  to  pay  lo  per  cent,  additional 
to  become  due  on  duug  compuiot  is  a  penalty-- 
the  measure  of  damage  for  a  failure  to  p^y  the 
note  oeing  fixed  b;  rhe  Code. 

Tbe  piiriies  to  contract  can  only  fix  a  sum  as 
liquidticed  damages  for  I  oe  breacu  of  a  contract 
wben  from  tbe  nature  of  tbe  casn.  it  wou  d  be  lm« 
practicable  to  Ax  the  actual  damage.  (Civil  Code, 

1971.) 

In  toe  absence  of  any  or  these  provisions  of  the 
Oooe  ihe  stipuiarioD  to  pay  rhe  adouional  tou  per 
cent,  wou.d  be  xegardedas  a  penally  and  not  as 
Btipuiateo  damages.  That  sum  is  noc  siiown  upon 
the  f lice  of  the  laatruments  tx>  nave  b>'en  intended 
either  as  uquldated  damages  or  a  penalty,  and 
the  ruie  m  bucu  cases  is,  lo  treat  it  as  a  penalty. 
(Bayley  vs.  Peddle,  S  Sand.  R,,  199.) 

No  aamage  was  alleged  or  proved  and  none 
should  be  awaraed. 

I'he  stipulation  to  pay  lo  per  cent,  was  aonexed 
to  these  contracts  mereiy  to  aecure  tbA  paymt* ni 
of  principal  and  in<«rest,  aod  isooiy  an  accessory 
to  Ihe  principal  soniraci,  intendt-d  to  secure  tbe 
due  perfoimaoce  thereof,  or  the  damage  really 
iDCurred  by  the  non-performance;  ^nd  actaal 
oamage  can  only  be  recovered.  iStorv^tJBq.  Juris. 

8<C«.  1814-1816.) 

Even  though  the  ten  per  cent,  had  been  de- 
clared 10  toe  Cdniracta  to  have  been  intended  as 
liquidated  damages,  it  cas  only  be  treated  as  a 
penalty,  oecatise  it  is  In  Its  nature  a  peoalty. 
(laquitn  vs.  Hudson,  l  Cooler,  186;  Morris  vs. 
MC.oy,  7  Kev.,  4U8-40t.) 

Ii  Is  setued  law  tbai  no  damages  can  ever  be 
80  liquidated  between  tbe  parties  for  the  mere 
non-payment  of  money,  as  to  secure  the 
pa}  mem  or  a  greater  sum  than  rbat  named  in 
ihecovebast  and  m'erest.  (8  Partont  on  Cotu- 
traetSf  150;  18  Barb^  65,  and  cases  oi'  ed.) 

i).  M.  Delmas  for  reapondeot. 

The  appeal  from  toac  part  or  Judgment  on  the 
notes  can  bave  no  other  result  toao  vexauon  and 
delay,  and  abould  be  dismissed  with  costs. 

Ah  to  the  counsel  fee. 

Tbe  defect  ot  appellant's  aigument  is  In  assum- 
ing than  the  ten  per  cent,  is  to  be  piid 
as  a  penalty  or  as  damages  for  tbe  boo- 
payment  of  the  note.  Bm  the  note  read, 
**  I  promlSA  to  pay  at  a  gl7<*n  time,  and 
inctfsel  fall  to  psy  at  that  rime,  I  wlU  for- 
feit Tjen  per  cent  as  a  penalty  or  liquidated  dam- 
ages for  not  paylug,''  the  argumenc  mat  suoa  a 
ct>ntrdct  Is  coDirar?  lo  the  pi  o vision  oC  ibe  code, 
which  oeclares  tbat  ihe  damaKe  ror  non-piyment 
ot  cBooey  is  tne  bum  due,  wltu  inueresr,  might  He 
plausloie. 

liut  the  case  supposed  has  no  analogy  to  the 


one  In  hand.  In  whioh  the  oontraci  is,  *^I  win  p«j 
on  such  a  day,  and  if  I  do  not,  and  you  are  oon^ 
peiied  to  sue  me,  I  will  teimburse  you  such  awns 
as  yon  are  compelled  to  expend  Cor  oounael  m  t&a 
action." 

A  stipulation  for  oounael  fee  In  pronDtsaorT 
notes  is  common,  I  haa  ahnoet  said  univenMl,  m 
this  State. 

The  Lefflslature 'has  recognised  the  vaUttty  oC 
such  Clauses  in  contracts  tor  the  payment  of 
money  by  regulating  them.   {Stai.  lAs— Aja.  TOT.) 

Tne  law  evidently  assumes  Ukat,  out  tor  *  tie  i^ 
strtctjve  feature  or  the  statute,  parties  miffiit 
cover  sucb  couuhel  fee  as  they  cnose  to 
upon.  (44  a«{.,  1S8.) 

Judgment  sffirmed. 


DAT,Be8pondent  ) 

•vs.  VNo. 

PaiifDLB,  Appellant.) 

Appeal  from  Twentieth  District  Oourt,  Santa 

Clara  County. 

Action  brought  to  recover  the  price  of  goods 
sold  to  oefendant  by  Bt*ii,Qulllxson  ftco.,  wli9a»> 
slvned  the  deot  to  plaintiff. 

Defenoant  oemurreo,  for  that  oomplAini}  does 
no  sute  facts  sufficient,  etc.  (2)  That  tt  does  not 
appear  that  pliinnlTs  assignors  had  any  ngut  to 
mate  said  asBigomenc,  or  naa  any  right  to  com- 
mence or  mamiaib  said  action. 

uemarrer  orerruieo  and  oefendant  answered, 
ifoeralia.  That  said  firm  name  did  not  show  iha 
names  of  tbe  pereons  interested  as  partners  in  the 
business,  an*i 

Tnat  said  firm  nor  the  members  thereof,  nor 
any  one  of  tbem,  never  filed  wan  the  Cierk  or  the 
(M>UDty  lu  whicn  the  prtocipal  place  of  buslnetee  of 
said  firm  Is  and  was  situate,  a  certlfica^  statlBg 
the  names  In  full  of  all  or  any  of  the  memben  of 
said  firm  and  partnership,  or  tbelr  places  of  real, 
deuce,  and  that  no  certificate  of  such  fact  was 
ever  published  In  any  newspaper  whatever. 

The  Coart  found  that  *«  John  Bell"  and  **  H.  H. 
GulUxson"  were  partners  under  tbe  name  of 
"  Bell,  GuUlxson  &  Co.,"  and  that  they  did  not 
until  after  the  commencement  of  this  action  file 
with  the  County  Clerk  of  Ban  Francisco  or  with 
the  Secretary  of  State  at  Sacramento,  the  state- 
ment referred  to  in  defendant's  answer;  and. 

Also  the  indebtedness  by  defendant  to  Bell, 
Qnlllxson  &  Co.,  and  the  assignment  bv  them  to 
plaintiff,  and  gave  judgment  for  plaintiff. 

Defendant  moved  for  new  trial  which  was  de- 
nied and  now  appeals. 

Frs.  B.  Spencer  of  counsel,  for  appellant. 

The  firm  with  whom  the  alleged  indebtedness 
was  contracted  transacted  its  business  under  a 
fictitious  name.  The  name  of  the  copartnership 
is  **  Dell,  Gollixson  h  Co.,"  thereby  conveying  the 
impression  that  the  partnership  consisted  of  three 
or  more  persons.  But  leaving  out  the  abbrevia- 
tion, and  assuming  it  to  be  surplusage,  the  desig- 
nation of  the  two  partners,  by  wlut  was  shown  by 
the  evidence  to  be  their  surname  merely,  does 
not  **  show  the  names  ot  persons  interested  ss 
partners." 

The  law  supposes  every  one  to  possess  and  be 
designated  by  two  namefr-the  one  enjoyed  by 
him  in  common  with  the  other  members  of  his 
family,  the  other  his  exclusive  property  and  given 
him  at  baptism.  (Frank  vs.  Levie,  6  RdH.  Jt.  F., 
599.) 

It  Is  repugnant  to  the  rules  of  the  Christian  ra> 
Udon  that  there  should  be  a  Christian  without  a 
name  of  baptism.   (4  BaeonAW.,  762.) 

The  fact  that  Courts  uniformly  treat  with  indif- 
ferenoethe  insertion  or  omiBsion  of  a  mi<;dle 
name  is  evldenoe  of  the  importance  of  one  Chris- 
tein  name.  {11  Ala.,  179;  IIN,  H.,  336;  25  /(L,  Ml; 
S  CaL,  235;  6  CaL,  415:  20  CaL,  4  2.) 

In  England  an  initial  letter  has  been  rejected 
as  an  Insufllclent  designation  of  a  bapUamal  or 
Chrlatian  name    {M.O.A  tf.,  177.) 

A  name  is  a  word  by  which  a  person  is  lo  be 


Til 

« 

known  or  dealffnated,  and  to  be  of  any  valae  And  as  to  the  aaslgnment  of  a  banknipt  or  In- 

BlLonld  Indicate  toe  sex  of  the  owner.  {A  tbany  Lom  solvent  debtor.    (9  Vaa.^  100;  3  {6.,  606.) 

Jomr.,  Aug.  17, 1878, 136.)  The  confltmctlon  contended  for  67  appellant 

The  name  **Jo*'  haa  been  held  not  to  anfflolently  has  been  applied  by  Chancellor  Walworth  In  In- 

or  properly  designate  the  sex  of  the  owner.   (4  terpreting  the  laws  against  asory.   (Smith't  Com., 

Craneh  CA.,  467.)  p.  839  •  /6.,  sec.  727.) 

Where  there  are  two  persons  with  the  same  Robinson,  Olney  k  Byrne,  of  ooansel  for  re- 
name, the  presumption  is  that  the  elder  is  referred  spon dent. 

to,  unless  some  approximate  snfflx  is  nsed  to  in-  Bell,  Galllxson  k  Go  were  not  the  plaintiffs,  and 

dlcate  the  contrary.    (4ji«r.,  (Del.)130;  3  BkMl;^.,  the  provisions  of  the  statate  (Sec.  3466,  0.  C.)  re- 

89.)  f  erred  to  by  appellant  is  intended  to  apply  only  to 

Sections  3466  and  3468  of  the  Civ,  Cod*,  ont  off  the  Dlalntlffs  in  actions  brought  by  a  partnership. 

the  remedy  upon  contracts  made  by  copartner.  The  firm  name  or  designation  under  which 

ships  in  their  favor  as  effectnally  as  the  bar  of  the  Bell,  Qnllixson  k  Go.  did  business,  did  and  does 

statute  of  limitations.  show  the  "names  of  the  persons  interested  as 

The  sections  of  the  Oode  under  consideration  partners  in  such  business,"  and  therefore  the 

are  remedial  in  their  nature,  and  as  such,  should  provisions  of  section  2466  are  not  applicable  to  the 

be  so  construed  as  to  effectuate  the  intention  of  assignors  of  the  plaintiff, 

the  Legislature.  (3  aov.,  197.)  If  we  admit  that  B.  and  G.  (for  argument)  came 

It  is  a  statutory  provision,  which  acts  upon  the  within  the  provisions  of  section  3466,  still  the  de- 
transaction  bv  cutting  off  the  remedy  gpon  the  fense  in  this  behalf  is  not  well  founded.  Section 
contract.  It  is  therefore  not  subject  to  tne  rules  3468  of  0.  0.,  provides  the  penalty  for  not  comply- 
of  strict  construction  given  to  penal  statutes.  (1  ing  with  its  provisions;  that  is,  **th^  (the  part- 
Kent  Com.,  466;  1  Buarrow.Tli.)  nership)  shall  not  maintain  any  action,  etc,'^  not 

Although  assignees  are  not  named  in  the  stat-  the  assignee, 

ute  as  faring  within  its  inhibitory  provisions,  it  There  is  nothing  here  to  prevent  them  selling 

will  be  construe'  as  including  them.  and  assigning  to  plaintiff. 

The  sections  under  consideration  were  enacted  **  The  rule  of  law  in  the  construction  of  reme- 

In  view  of  the  existing  rights  and  liabilities  of  dial  statutes  requires  great  liberality,  and  when- 

asslgnees,  as  defined   oy  section  368,  C.  C,  P,   (6  ever  the  meaning  is  noubtful,  it  must  be  so  oon^ 

jttmn.  St,,  183 ;  Swoyer'B  Appeal,  ift.,  377 ;  18  Penn,8t.,  strued  as  to  extend  the  remedy."   (6  Cal.  R.  p.  470 J 

390  SO  Statutes  which  tend  to  deprive  citizens  of  ac- 

The  rule  is  applied  as  to  assignee  of  mortgage,  knowledged  rights  and  privileges  should  be  con* 

(33  Pitu.  L.  J.,  183.)  strued  with  the  utmost  strictness.   (6  CtU,,  463 ;  32 

And  as  to  bonds,  fl  DuU,, 33;  3  FatM,88;  20  Psmi.  Cal.,  96;  lb.,  126.) 

SU,  190;  43  ib,,  70.)  Jadgment  affirmed. 
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ABilNDONMENT—  Of  school  lands 21 

ACGOMPUGE — When  competent  witnesses;  when  for  State,  may  not 

be  prosecuted;  but  this  is  no  bar  to  indictment 165 

AGGOUNTIKGh—See  Partnership. 

AGT— Of  March  28,  1874 27 

Apnl  4.  1874,  65;  1866,  119. 

AGQUIEED  TEEEITOBY— Laws  of, 96 

ADMIKISTBATION— See  Estate  of  Glark;  See  pages  223,  224. 

ADMISSIONS— See  page  182. 

ADMIBALTY— See  page  224. 

ADVERSE  GLAIM— Sec.  736  G.  G.  P.  construed 286 

AFFLDAVIT— When  sufficient  to  change  yenue 268 

See  Attachment;  see  Judicial  Notice. 

AGENGY— Knowledge  of 256 

When  State  is  bound 332 

See  Bailroad  Gompany;   see  wife;    see  pages  224  and  243;    see 
Steinberg  vs.  Meany,  49. 

ALTERATION  OF  ESTATE— See  wiU;  see  216. 

AMBIGUITY- Beached  by  special  demurrer 106 

APPEAL-  -Technical  errors  not  considered  on 46 

Will  not  lie  unless  offense  is  a  felony 67 

When  sureties  may  / 133 

Failure  to,  conclusiYe  as  to  pre-emptioner,  from  decision  of  regis- 
ter  326 

See  page  188. 

APPLIGATION— To  purchase.  See  Thomas  ys.  Lawlor,  147. 

ASSAULT— With  deadly  weapon.  See  People  vs.  Aubrey 67 

See  page  243. 

ATTAGHMENT— Void  when  Affidavit  in  alternative 85 

See  Dunlap  vs.  Ins.  Go 168 

See  Non-resident;  see  page  243. 

ATTORNEYS — Refusal  to  defend  prisoners  without  compensation  is 

contempt  of  Gourt 245 

See  Partnership;  see  Smith  vs.  McLendon,  168. 

ATTORNEYS'  FEES— See  Witherspoon  vs.  Musselmim,  163. 

ATTORNEYS'  LIEN— See  Lien. 

AUTHORITY— Of  business  manager  to  buy  on  credit 446 
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BAGGAGE— See  page  244. 

BAIL — Beduction  of 34 

BANKS— See  page  243. 

BANKRUPTCY— See  Lazear  vs.  Potter.  163. 

BAB — See  Garr  vs.  United  States;  Barney  vs.  Dolph,  37. 

BAR  MEETING— To  select  superior  judges ....  • 306 

BILL  OF  EXCEPTIONS— See  People  vs.  Sprague.  30. 

BILL  OF  EXCHANGE— See  Beard  vs.  Westerman,  16. 

BILLS  OF  LADING— See  Balfour,  Guthrie  k  Co.  vs.  Wilkins.  455. 

BOARD  OF  LAND  COMMISSIONERS— See  Foster  vs.  Mora.  9b. 

BOOK  NOTICES— Digest  of  American  Reports 164 

BONDS — See  Municipal  Corporations. 

BONDS  OF  MUNICIPAL  CORPORATIONS— When  issued  without 
authority,  the  remedy  is  not  an  action  on  the  bonds,  but  to  recoTer 
money 105 

BOUNDARIES— See  Mining  Location. 

BRIBERY— See  ElecUon. 

BURGLARY — Intent  a  question  of  fact  for  jury 56 

CALIFORNIA  LEGAL  RECORD— Suspension  of 145 

CARRIERS — Liability  of  when  receiving  goods  from  connecting  lines. .  437 
See  Bancroft  vs.    M.  D.   T.    Co.,  437;  see  Passengers,  125;  see 
Railroad  Company;  see  page  244. 

CERTIFICATE— Title  to  stolen  certificates  of  stock 185 

CERTIORARI — Taxpayer  may  apply  for  to  annul  order  when  super- 
visors exceed  their  jurisdiction 5K 

CHINESE — See  Supervisors;  see  page  469. 

CLAIM  AND  DELIVERY— Adequate    remedy    at    law    as    against    a 

threatened  sale 50 

See  Injunction. 

CLERGYMAY'S  SALARY— See  page  164. 

COERCION — A  threat  by  tax-collector  to  sell  property  as  delinquent,  for 

iUegal  tax  is 140 

See  Merrill  vs.  Austin,  142. 

COMPLAINTS — Though  obnoxious  for  want  of  perspicuity »  if  it  ap- 
pears that  the  action  is  for  specific  performance  it  will  be  so  con- 
sidered, in  the  absence  of  special  demurrer 106 

To  reform  deed,  when  sufficient 3tf6 

COMPLAINT    FOR    BREACH    OF    COVENANT  IN  LEASE— What 

averments  it  should  contain 52 

CONSENT — The  United  States  cannot  be  sued  without  consent  of  Con- 
gress       72 

CONGRESS— See  Carr  vs.  United  States,  72. 

CONSIDERATION— See  Voluntary  Agreement;  see  Relationship. 

CONSTITUTIONAL  LAW— See  page  362;  see  Ho  Ah  Kow  vs.  Nunau.  413 

CONSTRUCTION— Of  ordinances.     See  Ho  Ah  Kow  vs.  Nunan 413 

CONTRACTS— Impairing  of 362 
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See  Sharpstein  vs.  Friedlauder,  486;    see  Statute  of  Frauds;  see 

injunction;  see  Bancroft  vs.  Thayer,  332. 
CONTEACT  OF  SALE— Under   power    of    attorney    not  under  seal, 

effect  of 106 

GONTBAGTOBS — Have  no  common  interest  when  under  different  con- 
tracts      464 

GONTEMPT — When  it  is  for  violating  injunction  restraining  grading 

of  streets 206 

See  Attorneys. 
GONTINUANCE— See  Judicial  Notice. 
CONVEYANCE^See  Power  of  Attorney. 
GOBPOBATIONS— See  Beclamation  District. 

Power  of  officers  to  bind  by  deed 326 

COBBESPONDING  BANKS— See  page  244. 

COSTS— When  United  States  is  party 305 

See  People  vs.  Latham,  27. 
COUNl'Y  COUBT— Jurisdiction  of  offenses  under  Sec.  417  Penal  Code    80 
COUNTY  PBINTING— See  Maxwell  vs.  Board  of  Supervisors,  58, 

COVENANTS — In  respect  to  payment  of  taxes,  etc 52 

CBEDITOBS— See  Fraudulent  Transfer;  see  Partnership  Creditors. 
CBOSS-COMPLAINTS— See  O'Connor  vs.  Frasher.  152. 

CBOSS-EXAMINATION— What  is  legitimate 49 

CULTIVATION— See  Harris  vs.  McGovern,  80. 

DAMAGES — Special,  caused  by  public  nuisance,  cannot  be  recovered, 

unless  injury  is  different  in  kind  from  that  suffered  by  the  public.   116 
Liability  of  telegraph  companies  for 322 

DEADLY  WEAPON— Unlawful  exhibition  of 87 

DECEIT— See  pa^e  182. 

DEED — Valid  without  acknowledging,  except  as  to  married  women 255 

When  defective,  effect  of 386 

DEFAULT — In  payment  of  promissory  notes 160 

DEFECTIVE  CEBTIFICATE— Of  notary  to    married  woman's  deed 

cannot  be  corrected 15 

DEFICIENCY — In  an  action  upon  note  and  mortgage  of  married  wo- 
man, a  judgment  may  be  rendered  for  a  deficiency 68 

Creates  no  Hen  on  lands 320 

See  Lien. 

DELAY— See  page  188 

DEUVEBY— What  is  sufficient  delivery  of  power  of  attorney 106 

Sec  Married  Woman;  see  Fraudulent  Transfer. 

DEMAND— See  Heinlen  vs.  Martin,  106. 

DEMUBBEB — ^A  pleading  in  ejectment,  on  the  part  of  a  defendant,  not 
showing  what  portions  of  it  are  intended  as  a  legal  defense,  and 

what  as  a  cross-oomplaint,  is  bad  for  ambiguity  .' 152 

Office  and  scope  of 391 

See  Heinlen  vs.  Martin,  106. 
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DElfUBBAGE— See  page  315;  see  Balfoiur,  Onthrie  k  Co.  ys.  Wilkuui, 

455. 
DEPOSITION— See  page  244. 
DEVISE — See  Innocent  Purchaser. 
DITCH  AND  CANAL  OWNEBS— ConiBtraction  of  Act  of  Congress  of 

July,  1866 230 

DIRECTOBS  OF  COBP ORATION— Act  in  fidndazy  capacity,  and  are 

trostees 137 

DIVORCE— See  Uhl  vs.  Uhl,  20. 

DONATION  ACT— Righto  of  husband  and  wife  under 37 

See  page  386. 
DUTY — Of  citizens  to  aid  policeman 365 

EASEMENT— When  plea  is  sufficient  to  show  nature  of  intei«st. 391 

EJECTMENT— In  actions  of,  in  U.   S.  Courts,  the  strict  legal  title 

prevails 93 

After  the  equitable  defense  is  dismissed,  the  Court  should  proceed 

to  try  the  issues  at  law 147 

In  actions  of,  actual  possession  or  receipto  of  rente  is  prima  fadt 

evidence  of  tiUe 226 

See  Demurrer;  see  Evidence;  see  page  188;  see  Mickey  vs.  Willis, 
326;  see  Starr  vs.  Stark,  327. 

ELECTION— Offer  of  candidates  to  perform  the  duties  of  office  for  less 

than  salary,  invalidates  their  election 394 

ENDORSER— See  Promissory  Notes. 

EQUITY — ^Decree  in,  how  it  operates  on  judgment  at  law 327 

See  Heinlen  vs.  Bl&rtin,  106;  see  Farmers'  k  Merchanto'  Bank 
vs.  Downey,  137;  see  Trust. 

ESTATE  OP  LIVING  PERSON— See  page  224. 

ESTOPPEL— None  created  against  the  United  States r 72 

EVIDENCE — A  wife  waives  her  objection  to  examination  of  her  husband 

by  the  opposite  party,  when  she  examines  him  in  her  own  behalf .     49 
A  judgment  in  an  action  of  partition  is  admissible  in  evidence  in 
subsequent  ejectment  suit,  by  one  of  the  def endanto  in  the  former 
action  against  a  party  to  the  former  action,   or  any  one  claiming 

under  him 166 

See  People  vs.  Whitney,  62;  People  vs.  Casey,  90;  Mickey  vs. 
Willis,  326;  Judicial  Notice;  Mining  Claims;  Ramsay  vs.  Loomis, 
386;  Photography;  Good  Character. 

EXECUTOR — Is  chargeable  with  legal  interest  when  he  mingles  trust 

funds  with  his  own,  and  employs  them  in  his  business 66 

EXCESSIVE  BAIL— See  txparU  Duncan 34 

EXTRA-TERRITORIAL— See  NegUgence. 

FALSE  IMPRISONMENT— See  page  223. 

FELONY — Assault  with  a  deadly  weapon  is  not  a  felony,  but  a  misde- 
meanor       67 

FINDINGS— See  Johnson  vs.  Perry,  45. 
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FICTITIOUS  NAMES^See  Partnership. 

FOKEGLOSUBE— See  Lien;  see  page  186. 

FOBFEITUBE — Impracticability  of  reclamation  is  not  sufficient  for  for- 
feiture of  corporation 169 

See  Mining  Location. 

FORGED  WILLS— See  Innocent  Purchaser. 

FORMER  ACQUITTAL— When  plea  not  good 504 

FRAUDULENT  TRANSFER— If  the  transfer  of  personal  property  is 
not  accompanied  by  immediate  delivery,  and  actual  and  continued 
possession,  it  is  fraudulent  and  void  as  to  those  who  are  creditors 
at  any  time  while  the  debtor  remains  in  possession,  and  they  may 

seize  the  property  though  in  the  possession  of  the  transferee 143 

See  page  244. 

GENERAL  FUND— See  License. 

GOOD  CHARACTER— Evidence  of.     See  page  425. 

GRAND  JURY — May  indict  for  exhibition,  or  use  of  deadly  weapon 87 

GRANTS— See  Dnited  States  vs.  Perot;  Foster  vs.  Mora 96 

HIGH  BEAS— See  Negligence. 

HIGHWAY— Obstmctiou  of,  a  public  nuisance 116 

HOMESTEAD— See  Lien. 

HUSBAND  AND  WIFE— Husband  as  witness  for  wife 49 

See  Wife;  Eastland  vs.  Burchill,  400. 
HUSBAND— LiabiUty  for  wife's  contracts 489 

ILLEGAL  ARRESTS— See  page  182. 

ILLEGAL  VOTES— See  Election. 

IMPROVEMENTS— See  page  119. 

INDEMNITY  LIMITS— See  Blodgett  vs.  0.  &  O.  R.  B.  Co.,  352. 

INDICTMENT— Failure  to  read,  and  state  plea  of  defendant  not  error. .     46 
See  People  vs.  Aubrey,  67;  See  Grand  Jury. 

INNOCENT  PURCHASER— From  a  devisee  under  a  forged  will  takes 

a  valid  title 100 

INSOLVENCY  LAWS— Are  partners  entitled  to  benefits  of 26 

Does  a  discharge  release  from  rent 65 

INSTRUCTIONS— Review  of,  what  wiU  be  assumed  in  favor  of 62 

It  is  error  per  se  for  tne  Court,  in  the  absence  of  phonographic 

reporter,  to  instruct  jury  orally  without  consent  of  counsel 274 

See  People  vs.   Sprague,   46;    People  vs.  Casey,  90;   People  vs. 
Hicks,  118. 

INSURANCE— See  page  223. 

INTENT— See  People  vs.  Soto,  56;  People  vs.  Casey,  90. 

INTERVENTION— Sureties  of  defendant  in  replevin,  upon  undertaking 
to  return  property  may  intervene,  if  defendant  is  insolvent  and 

acts  in  bad  faith 133 

May  be  exercised  at  any  time  before  trial 133 

INVENTIONS— See  Hartell  vs.  Tilgbam;  see  page  223. 
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INJUNCTION — Does  not  lie  when  there  is  an  adequate  remedy  at  la.w. .     50 

The  Court  granting  it,  can  alone  give  relief  from  it 20& 

Equity  can  enjoin  officers  of  State  when  acting  under  laws  im- 
pairing contracts 332 

See  Claim  and  Deliyery;  Rebutting  Affidavits;    Contempt;   Starr 
Ts.  Stark,  327. 

JUDGMENTS— Will  not  be  reversed  for  failure  to  find  upon  all  the 

issues 55 

See  Marlow  vs.  Barlew,  68;  see  Beparian  Owners. 

JUDGMENT  ON  APPEAL— See  People  vs.  Sprague,  46. 

JUDICIAL  DEPARTMENT— Of  New  Constitution 7 

JUDICIAL  NOTICE— When  U.   S.    Courts  take  notice  of  laws  of  ac- 
quired countries 9d 

Affidavit  for  continuance  is  not  part  of  record,  and  the  Court  will 
not  take  notice  of  it  unless  put  in  evidence 340 

JURISDICTION— U.  S.  Circuit  Court  has  no  jurisdiction  in  suits  be- 
tween  citizens  of  same  State,  under  patent  laws,  where  the  validity 

of  the  patent  is  not  denied   245 

See  Non-resident;  see  County  Court. 

JURISDICTION  OF  SUPREME  COURT— See  People  vs.  Aubrey,  67. 

JURORS — When  order  may  be  made  excluding  them 4(> 

Objections  to,  disqualification  of 226 

See  People  vs.  Whitney,  62. 

JURY — See  Instractions. 

JURYMAN — ^His  affidavit  not  received  to  impeach  his  verdict 4d 

LABOR — See  Residence. 

LAND  COMMISSIONERS— See  Foster  vs.  Mora»  93. 

LANDLORD  AND  TENANT— See  page  223. 

LAWYERS  IN  LEGISLATURE 427 

LEAGUE— See  U.  S.  vs.  Perot,  96. 

LEASE — As  to  stipulation  concerning  taxes,  see  page  52. 

liEGAL  TITLE— See  Power  of  Attorney. 

LEVY — ^May  be  made  without  going  on  the  premises 34& 

See  Tax  Le/y. 

LICENSE — The  Act  for  collection  of,  not  repealed  by  the  Codes 26(^ 

The  provision  that  it  should  be  paid  in  (he  general  fund  of  the 
county,  applii^le  to  San  Francisco 266 

LIEN — ^Firm  creditors  have  no  specific  lien  on  partnership  assets 199 

Material  man,  for  repairs  to  vessel  in  home  port  has  priority  over 

that  of  mortgagee 312 

Vessels  have,  for  dead  freight 315 

When  homestead  was  sold  under  foreclosure,  and  redeemed  by 
vendee  of  mortgagor,  judgment  for  deficiency  creates  no  lien 

against  the  land 320 

In  Oregon  an  attorney  acquires  no  lien  upon  a  judgment  obtained 
by  him  unless  by  special  agreement 373 
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Nor  npon  a  debt  dne  by  the  advene  party  for  oompeiiBation  in  ob- 
taining judgment  therefor 373 

See  Maritime  lien. 

LIMITATIONS— Statate  not  applicable  to  United  States 26 

State  StatnteB  apply  to  actions  in  National  Courts 466 

See  Patent;  see  pages  44,  362,  424. 

LIEU  LANDS— The  right  of  railroads  to,  is  only  a  float,  etc T  852 

See  page  21. 

LOCATION— See  Mining  Claim;  Sioux  Scrip. 

LODE— See  page  277. 

LOS  ANGELES— City  of,  not  owner  of  Los  Angeles  Biver 126 

MANDAMUS— See  United  States  vs.  City  of  New  Orleans,  173. 

MABRIED  WOMAN — Can  make  a  promissory  note,  and  secure  it  by 

mortgage  on  her  separate  property 68 

In  1867,  could  not  execute  power  of  attorney  to  sell  her  separate 

property  without  uniting  her  husband 106 

See  Deed;  see  Defective  Certificate 

MABITIME  LIEN— When  no  lien  exists  in  favor  of  material  man 248 

MATERIAL  MAN — See  Lien;  see  Maritime  Lien. 

MoCONNELL,  J.  B.— Death  of 485 

KESNE  PBOFITS— Necessary  Bepaira  on  legal  taxes  may  be  deducted 

in  an  action  for 190 

When  may  be  recovered 327 

MESSAGE— See  Telegraph  Company. 

MEXICAN  GBANTS— See  Foster  vs.  Mora,  93;   Hosm^  vs.  Wallace, 
119;  U.  S.  vs.  DeHaro,  475. 

MEXICAN  LEAGUE— Estimation  of 96 

MINEBAL  LANDS— When  certificate  of  purchase  is  issued,  a  vested 

right  is  acquired 146 

How  to  explore  for 428 

See  Non-mineral  Lands. 

MINING — See  Ditch  and  Canal  owners. 

MINING  CLAIM — A  relocation  can  be  made  only  after  a  forfeiture  for 

one  year 145 

Location  must  be  lengthwise 277 

How  location  must  be  made 478 

MINING  LAWS — Application  and  construction  of 237 

Legal  and  equitable  tide  must  be  held  by  same  person 145 

See  Possessory  Bight. 

Becord  of  customs,  or  laws  of  mining  community,  is  not  the  best 

or  only  evidence  of  priority  or  actual  possession 

MINORS— See  Limitation. 

MISDEMEANOB— See  Felony. 

MOBTGAGE— See  Marlow  vs.  Barlew,  68;    Stevens  vs.   Gordona,  160; 
See  Lien. 

MORTGAGED  CHATTELS— See  page  243. 
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MULTIFARIOUSNESS— Distinct  claims  by  parties  caimot  be  maintained 
.        against  same  defendant 

MUNICIPAL  CORPORATIONS— Power  to  borrow  money  and  issue 

negotiable  secorities;  general  powers  of 105 

Powers  of  taxation,  and  purposes;  power  to  borrow  money  and 

levy  taxes 17^ 

Bonds  of,   bona  fide  purchaser  must  take  notice  of  the  statute 

under  which  they  are  issued 366 

See  Gauze  vs.  City  of  ClarkTille,  105. 

MURDER — In  prosecution  for,  evidence  of  previous  good  character  may 

be  given  without  qualification 90 

NATIONAL  BANKS— See  pages  243,  444. 

NEGLIGENCE— The  statute  of  California  giving  a  right  of  action  re- 
sulting in  death  has  no  extra  territorial  operation 227 

NEGOTIABLE  INSTRUMENTS— See  Warranty  by  Indorsement. 

NEGOTIABLE  SECURITIES— See  Municipal  Corporations. 

NON-MINERAL  LANDS— Patent  to,  cannot  be  disturbed  upon  subse- 
quent allegations  that  it  is  mineral 2Sl> 

NON-RESIDENTS— Personal  ;iudgment  against^  a  nullity;  but  attach- 
ment against  property  valid 32& 

See  Town  of  Brooklyn  vs.  .£tna  Ins.  Co.,  36& 

NOTARY  PUBLIC— See  Defective  Certificate. 

NOTICE — To  settle  bill  of  exceptions  in  criminal  cases  must  be  given  as 

required  by  Sec.  1171  Penal  Code 30 

Decree  in  personam  not  binding  without  service 366 

See  Maxwell  vs.  Supervisors,  58;  Belun  vs.  U.  W.  T.  Co.  322. 

NUISANCE — Nothing  can  be  a  nuif  ance  which  the  law  authorizes 20& 

See  Damage. 

OCCUPANCY— See  Pre-emption. 

OCCUPATION — When  actual,   not  necessary  to  constitute  legal  pos- 
session      80 

PARTNERS — Right  to  sue  each  other;  right  inter  ae3§f  purchase  by  one 

with  partnership  funds 38* 

See  Sale. 
PARTNERSHIP — Accounting  may  be  had  by  representatives  of  deceased 

partner 43-1 

When  compensation  by  portion  of  profits  does  not  create 502: 

See  Attorneys. 

PARTNERSHIP  CREDITORS— Preferred  to  individual  creditors 190 

PASSENGERS— As  to  tender  of  passage  money 125 

PATENT — None  can  issue  while  contest  is  pending 450 

See  Barney  vs.  Dolph;  see  Foster  vs.  Mora,  96. 
PATENT  LAWS— See  Jurisdiction  as  to  Limitation  ol  action,  466;  see 

Barney  vs.  Dolph. 
PENSION— See  page  44. 
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PHONOaRAPHIC  REPORTERr-SeelnatructionB. 

PHOTOGRAPHS— As  evidence 405 

PLACE  OF  TRIAL—See  Change  of  Venue. 

PLEADING  AND  PRACTICE— See  Demurrer;  Evidence;  Complaint. 

POLICE  POWER^Of  State  respecting  text  books 382 

See  page  362. 

POLYGAMY— See  page  362. 

POSSESSION— Is  pHma  fade  evidence  of  title ....  326,  340 

See  Harris  vs.  McGovem,   80;    Fraudulent  Transfer;  Ejectment; 
Mining  Claim;  Page  363. 

POSSESSORY  RIGHT— Equal  to  patent 145 

POWER  OF  ATTORNEY— If  not  under  seal,   in  1867,   no  legal  tiUe 

could  be  conveyed;  but  a  contract  of  sale  could  be  made 106 

When  executed  in  Mexico,  requisites  and  effect 106 

PRACTICE— See  Ejectment;  Multifariousness;  Page  482. 

PRE-EMPTION — No  right  exists  when  the  land  is  in  the  occupation  of 

another 119 

Under  the  Act  of  Congress  of  July,  1862,  granting  lands  to  Pacific 
Railroads,  a  mortgage  of  said  lands  is  a  ** disposal"   of  them 

within  the  meaning  of  said  act 166 

Prior  claimant  must  possess  requisite  qualifications;  mere  occu- 
pancy not  a  valid  claim 326 

When  may  be  perfected  within  railroad  indemnity  limits 353 

See  Phelps  vs.  Avise,  35;  Appeal;  Page  21. 

PRE-EMPTORS— Article  of  interest  to 246 

PREI^'ERENCE— See  Partnership  Creditors;  Lien. 

PRESUMPTION— Of  guilt 34 

PRIORITY— See  Mining  Claim. 

PROVABLE  DEBTS— See  page  244. 

PROMISSORY  NOTE— Endorser  discharged  by  extension  of  time 496 

See  Marlow  vs.  Barlew,   68;    Witherspoon  vs.   Muaselman,   163; 
page  364. 

PROTEST — Against  payment  not  sufficient  unless  it  speoifies  the  illegal 

item  of  taxes 140 

See  Merrill  vs.  Austin,  142;  see  page  364. 

PUBLIC  TRIAL — When  exclusion  of  jurors  not  deprivation  of 46 

PUBLICATION— See  Survey. 

QUEUE  ORDINANCE— InvaUdity  of 313 

RAILROAD  COMPANIES— Liability  for  acts  of  persons  in  charge  of 

sleeping  coaches 356 

See  Thorpe  vs.  N.  Y.  &  H.  R.  R.  Co.,  356. 

RAINY  DAY— Meaning  of  term 456 

REASONABLE  DESPATCH— See  page  322. 

REBUTTING  TESTIMONY— When  plaintiff  allowed  to  file  in  injono- 

tion  suits 125 

RECORD  ON  APPEAL— See  People  vs.  Whitney,  62. 
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RECORD  OF  DEEDS— As  to  priority 256 

RECLAMATION  DISTRICT— Is  a  public  corporation  for  mnnicipal 

purposes 169 

REFORMATION  OF  DEED— See  Ramsay  vs.  Loomis,  386. 

RELATIONSHIP— As  a  consideration 286 

REMOVAL  OF  CAUSES— When  a  new  trial  has  been  ordered  in  a  State 
Court  it  must  be  perfected  before  the  cause  can  be  removed  to 

U.  S.  Court 65 

When  suit  against  tenants  in  common  is  removable  to  national 
Courts 265 

RENT — Is  it  discharged  by  insolvency 65 

RENTS  AND  PROFITS— See  Heinlen  vs.  Martin,  106. 

REPEAL  OF  STATUTES 25 

REPUTATION — ^Evidence  of  previous  good  reputation  may  be  given  in 

prosecution  for  murder 90 

I^PLEYIN- See  Intervention;  see  page  483. 

RES  ADJUDICATA — The  matter  must  have  been  within  the  perview  of 

the  proceeding,  and  within  the  issue  made  and  tried 190 

In  second  suit,  it  may  be  shown  what  was  tried  in  first 340 

RESIDENCE — When  not  necessary  to  constitute  legal  possesfdon 80 

The  right  to  reside  in  a  foreign  country  implies  the  right  to  labor.  469 

RES  GESTAE— See  page  224. 

REVERSAL— Of  judgments 55 

REVOCATION— See  Will. 

RIGHT  AND  REMEDY— See  Statute. 

RIPARIAN  OWNERS— When  concluded  by  judgment 126 

See  page  309. 

RULE  79— Of  U.  S.  Circuit  Court 76 

SALE — By  partnership,  is  valid  against  general  creditors 199 

Of  real  estate  by  Sheriff  is  invalid  if  the  occupant  is  incorrectly 

named  in  the  return 348 

See  Power  of  Attorney;  Fraudulent  Transfer;  Statute  of  Frauds. 

SAN  FRANCISCO— Its  titles  became  absolute  July  1, 1864 80 

SCHOOL  TEACHER^See  page  243. 

SCHOOL  SECTIONS 21 

SCROLL— See  Seal. 

SEAL — A  scroll  is  a  seal , 286 

SERVICE— See  Non-resident;  Mickey  vs.  Willis,  326;  page  366. 

SEPARATE  ESTATE— See  Marlow  vs.  Barlew,  68. 

SETTLEMENT— See  Hpsmer  vs.  Wallace,  119. 

SIOUX  SCRIP— Location  of 450 

SIXTEENTH  SECTION 21 

See  Patent. 

SLAND  ERr— See  page  363. 

SLEEPING  CARS-:-See  Railroad  Company. 

SPECIFIC  PERFORMANCE— See  Heinlen  vs.  Martin,  106;  page  363. 
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STABLE  KEEPERS'  LIEN— See  Johnson  vs.  Perry,  55. 

STATE — Has  no  power  to  pass  laws  making  the  United  States  suable. . .     72 

STATE  LANDS — See  Thomas  vs.  Lawlor,  147;  Gertifloate  of  Purchase. 

STATE  SELECTION— See  U.  S.  vs.  Chapman,  450. 

STATUTES— Of  California  concerning  actions  for  negligence,  a  new 

right 227 

Bepeal  of 25 

Amendment  of 466 

STATUTE  OF  LIMITATION— When  it  begins  to  run  it  is  not  inter- 

rnpted  by  the  decease  of  devisor,  though  the  descent  is  to  minors    80 

STATUTE  OF  FRAUDS — A  memorandum  in  writing  must  contain 
both  parties  to  an  agreement  of  sale  to  make  a  valid  contract 
within  the  meaning  of  the  statute  of  frauds 163 

STOCK— See  Certificate  of  Stock. 

STOCK  GAMBLING — Notes  covering  losses  in  stock  gambling  void 440 

STOCKHOLDERS— See  Farmers'  k  Mer.  Bank  vs.  Downey,  137. 

STOPPAGE  IN  TRANSITU— End  of  transit;  constructive  delivery. ...   183 

STIPULATIONS— When  not  conflicting;  see  Stevens  vs.  Ooidona 160 

STREET  ASSESSMENT — In  an  action  on,  where  there  are  several  de- 
fendants owners  of  the  lot,  it  is  error  to  order  judgment  for  the 
assessment  against  only  one 89 

SURETIES— When  may  intervene 133 

When  may  appeal 183 

SUBTERRANEAN  STREAM See  page  309. 

SUPERVISORS — Has  no  power  to  contract  for  printing  without  giving 

the  notice  required  by  Sec.  4047  of  Code 68 

Of    San  Francisco,   powers  of;    has  no  supervision  of  sanitary 
matters;  ordinance  cutting  Chinese  queues  invalid 413 

TAXES-^Proceedings  for  collection  of,  as  to  delinquent 27 

See  Coercion;  see  DeFremery  vs.  Austin,  140;  MeniU  vs.  Austin, 

142;  Municipal  Bonds. 
tax-collector^— See  Coercion;  Merrill  vs.  Austin,  142. 

TAX  LEVY— Illegal  item  will  not  invalidate  if  it  can  be  separated 140 

TECHNICAL  ERRORS— See  People  vs.  Sprague,  46. 

TELEGRAPH  COMPANY- Duty  to  send    message    with    reasonable 

despatch 322 

TEST  OATH— See  page  226. 

TEXT  BOOK*— See  Bancroft  vs.  Thayer,  b32. 

TITLE-^See  Innocent  Purchaser;  Mining  Laws;  Possession. 

TREATY— A  State  cannot  interfere  with  treaty  of  the  United  States 469 

TRESPASS— See  Ejectment;    Flagstaff    Mining   Co.   vs.  Tarbox,  227; 

Campbell  vs.  R&nkin,  340. 
TRUST — Will  not  be  declared  in  favor  of  claimant  under  Mexican  grant, 

and  held  by  a  purchaser  from  the  State  who  made  false  statements 
in  his  application 147 

What  agreements  do  not  constitute 486 
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TRUSTEES— Directors  of  Corporationa  are 137 

See  Starr  ys.  Stark,  327. 
TRUST  FUNDS— See  Executor. 

UNITED  STATES— Cannot  be  sued  withont  consent  of  Congress 72 

USAGE — In  reference  to  measures 96 

See  Balfour,  Guthrie  &  Co.  vs.  Wilkins,  455. 

VACATION— See  page  445. 

VAN  NESS  ORDINANCE— See  Carr  yb.  United  States.  72. 

VARAS— Estimation  of 96 

VENERIAL  DISEASE— See  page  243. 

VENUE— Requisite  affidavits  for  change 268 

VEIN— See  page  277. 

VOLUNTARY  AGREEMENT— When  not  enforced 286 

VOLUNTARY  PAYMENTS— Payment  of    tax    before    delinquent    is 

voluntary 142 

WAGERING  CONTRACTS— See  Fiera  vs.  GabeU,  440. 

WAIVERr— See  Evidence. 

WARRANTY  BY  ENDORSEMENT— The  vendor  of  a  note,  though  he 
indorses  it  "  without  recourse,"  impliedly  warrants  the  genuine- 
ness of  prior  signatures 377 

WATER  RIGHTS— See  Reparian  owners;  Ditch  and  Canal  owners; 
pages  308  and  309. 

WIFE — ^If  she  binds  husband  by  pledging  his  credit  it  is  only  as  his 

agent 400 

If  she  leaves  husband  without  cause  she  cannot  bind  him 400 

WIFE'S  CONTRACTS— Husband's  liabiUty  for 486 

WILL — A  conveyance  of  property  previously  devised  works  a  revoca- 
tion   216 

See  Innocent  Purchaser. 

WITNESSES — ^When  Judge  may  exclude  from  Courtroom 46 

Wilfully  false  in  part  of  testimony,  to  be  distrusted  in  others 116 

See  Steinburg  vs.  Meany,  49;  Accomplice;  page  363. 

WOMAN  LAWYERS— See  page  146. 

YOUNG,  MRS.  MARY— Admission  to  practice  in  Supreme  Court 225 
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